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DEPARTMENT OF AGRICULTURE 
Office of the Secretary 


7 CFR Part 7 ” 


Selection and Functions of Agricultural 
Stabilization and Conservation State, 
County, and Community Committees 


AGENCY: Office of the Secretary, USDA. 
ACTION: Final rule. 


sumMaARY: An interim rule was 
published in the Federal Register on 
December 23, 1987, 52 FR 48511. The 
interim rule implemented provisions of 
section 8(b) of the Soil Conservation and 
Domestic Allotment Act (16 U.S.C. 
590h(b)) as amended by the Food 
Security Act of 1985 (the “1985 Act”), 
Pub. L. 99-253 and the Agriculture Rural 
Development and Related Agencies 
Appropriations Act, 1987, as included in 
Pub. L. 99-500 and 99-591 (‘‘Pub. L. 99- 
500"), with respect to the conduct and 
activities of State, county, and 
community Agricultural Stabilization 
and Conservation (“ASC”) committees 
and the manner in which committee 

_ members are elected. The major 

* revisions made by the interim rule were: 
(1) The manner in which community 
ASC committee members are elected, 
and (2) The manner in which county 
ASC committee members are elected. 
The interim rule is adopted as a final 
rule with minor changes to clarify the 
provisions regarding the manner in 
which alternate county ASC committee 
members may fill a vacancy on the 
county ASC committee. 


EFFECTIVE DATE: June 24, 1988. 


FOR FURTHER INFORMATION CONTACT: 
Karl Choice, Assistant to Director, 
Cotton, Grain and Rice Price Support 
Division, Agricultural Stabilization and 
Conservation Service, U.S. Department 
of Agriculture, P.O. Box 2415, 


Washington, DC 20013, Telephone (202) 
447-8782. 

SUPPLEMENTARY INFORMATION: This rule 
has been reviewed under USDA 
procedures established in accordance 
with Executive Order 12291 and 
Departmental Regulation 1512-1 and has 
been classified as “not major”. It has 
been determined that this rule will not 
result in: (1) An annual effect on the 
economy of $100 million or more; (2) A 
major increase in costs or prices for 
consumers, individual industries, 
Federal, State or local governments, or 
geographic regions; or (3) Significant 
adverse effects on competition, 
employment, investment, productivity, 
innovation, or the ability of United 
States-based enterprises to compete 
with foreign-based enterprise in 
domestic or export markets. 

It has been determined that the 
Regulatory Flexibility Act is not 
applicable to this final rule since ASCS 
is not required by 5 U.S.C. 553 or any 
other provision of law to publish a 
notice of proposed rulemaking with 
respect to the subject matter of this rule. 

The program/activity is not subject to 
the provisions of Executive Order 12372 
which requires intergovernmental 
consultation with State and local 
officials. See the Notice related to 7 CFR 
Part 3015, Subpart V, published at 48 FR 
29115 (June 24, 1983). 

It has been determined by an 
environmental evaluation that this 


action will have no significant impact on 


the quality of the human environment. 
Therefore, neither an environmental 
assessment nor an environmental 
impact statement is needed. 

The interim rule published in the 
Federal Register on December 23, 1987, 
52 FR 48511, amended the regulations at 
7 CFR Part 7 to provide: (1) The manner 
in which community ASC committee 
members are-elected, and (2) The 
manner in which county ASC committee 
members are elected. A 30 day comment 
period was provided with respect to the 
interim rule. No comments were 
received. The interim rule provided that 
in the event of a permanent vacancy on 
a county ASC committee in one 
community counties an alternate 
member of such committee would serve 
on the committee until the end of the 
term of office of the replaced member. 
This provision incorrectly sets forth the 
manner in which an alternate member 
fills a vacancy on such a committee. 
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Since annual elections are held on 
county wide basis in these counties, 
there is an opportunity to elect persons 
to fill the remaining years of any 
unexpired term for which there has been 
a vacancy since the last election. 
Accordingly, alternate members of 
county ASC committees in one 
community counties serve on the county 
committee, in the case of permanent 
vacancies, only until the next election or 
until a successor is elected and 
qualified. Since this amendment merely 
reflects a technical correction, it has 
been determined that no further 
rulemaking is necessary. 


List of Subjects in 7 CFR Part 7 
Agriculture, 


Accordingly, the interim rule 
published on December 23, 1987 is 
adopted as a final rule with the 
following changes. 


PART 7—SELECTION AND 
FUNCTIONS OF AGRICULTURAL 
STABILIZATION AND CONSERVATION 
STATE, COUNTY, AND COMMUNITY 
COMMITTEES 


1. The authority citation for 7 CFR 
Part 7 continues to read as follows: 


Authority: Secs. 4 and 8 of the Soil 
Conservation and Domestic Allotment Act, 
as amended; 49 Stat. 164 and 1149, as _, 
amended (16 U.S.C. 590d and 590h). 


2. 7 CFR 7.9 {d) and (e) are revised to 
read as follows: 


§7.9 Election of community committee 
members, delegates to local administrative 
area and county conventions, and county 
committee members. 


* . . * * 


(d) Where there is only one 
community in the county, one committee 
person shall be elected to hold office for 
a term of 3 years, or until such person’s 
successor is elected and qualified, so 
that the term of office of one committee 
member will expire in each year. There 
shall also be elected annually a first 
alternate and second alternate to serve 
as acting members in the order elected 
in case of the temporary absence of a 
member or to become a member in the 
order elected in the case of resignation, 
disqualification, removal, or death of a 
member of the committee. In the event 
an alternate fills a permanent vacancy 
on the committee, such person shall 
assume the office until the next election 
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or until the replaced committee 
member's successor is elected and 
qualified. An acting member shall have 
the same duties and authority as a 
regular member. 

(e) In any county where there are 
three local administrative areas, the 
delegates elected pursuant to § 7.9 (a) 
and (b) of this part shall meet in a local 
administrative area convention held 
before the close of the same calendar 
year in which they were elected to elect 
a county committee member and a first 
and second alternate. A first and second 
alternate shali-serve as acting members 
of the committee in the order elected in 
case of the temporary absence of a 
member, or to become a member in the 
order elected in case of the resignation, 
disqualification, removal, or death of a 
member of the county committee. In the 
event an alternate fills a permanent 
vacancy on the county committee, such 
person shall assume the unexpired term 
of the county committee member who 
was replaced. An acting member of the 
county committee shall have the same 
duties and authority as a member. The 
Deputy Administrator may fix the exact 
convention date. Each delegate shall be 
entitled to.only one vote on any ballot, 
and there shall be no voting by proxy. A 
majority of the delegates so elected and 
qualified to vote at the time of the 
convention shall constitute a quorum. 
Such convention shail be held to the 
extent practicable in the manner set 
forth in § 7.10 of this part and in 
accordance with instructions issued by 
the Deputy Administrator. 

3. 7 CFR 7.11(a) is revised to read as 
follows: 


§7.11 County committee members. 

(a) County committee members 
elected in accordance with § 7.9 of this 
part shall hold office for a term of three 
years or until a successor is elected and 
qualified. 

* . * o * 

Signed at Washington, DC, on June 2, 1988. 

Richard E. Lyng, 

Secretary. 

[FR Doc. 88-14347 Filed 6-23-68; 8:45 am] 
BILLING CODE 3410-05-M 


Agricultural Marketing Service 


7 CFR Part 59 
[Docket No. PY-88-100] 


Egg Solids Requirement of Egg 
Products 


AGENCY: Agricultural Marketing Service, 
USDA. 


ACTION: Final rule. 


SUMMARY: This rule amends the 
regulations for the mandatory inspection 
of eggs and egg products by lowering the 
minimum total egg solids requirement 
for egg products identified as whole eggs 
which have been prepared other than in 
natural proportions from 24.70 to 24.20 
percent. The change is based-on the 
results of a recent nationwide study of 
natura! whole egg solids values. This 
action brings the existing solids 
requirement for whole eggs prepared in 
other than natural proportions in line 
with the current value for naturally 
produced whole eggs. 

EFFECTIVE DATE: July 25, 1988. 


FOR FURTHER INFORMATION CONTACT: 
Howard M. Magwire, Assistant Chief, 
Grading Branch, 202-447-3272. 
SUPPLEMENTARY INFORMATION: This rule 
has been reviewed in accordance with 
Executive Order 12291 and 
Departmental! Regulation 1512-1 and has 
been determined to be “non-major.” It 
will not result in an annual effect on the 
economy of $100 million or more or in a 
major increase in costs or-prices for 
consumers, individual industries, 
Federal, State, or local government 
agencies, or geographic regions, It will 
also not have significant adverse effects 
on competition, employment, 
investment, productivity, innovation, or 
on the ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. The rule revises the solids 
content requirement for whole eggs 
prepared other than in natural 
proportions to more closely approximate 
the solids content of naturally produced 
whole eggs. 

The Administrator of the Agricultural 
Marketing Service (AMS) has 
determined that this final rule will not 
have a significant economic impact on a 
substantial number of small entities, as 
defined by the Regulatory Flexibility Act 
(5 U.S.C. 601 et seq.), because it reflects 
the current egg solids value of naturally 
produced whole eggs and is consisent 
with production practices of the egg 
products industry. 

When egg products plant break and 
separate shell eggs, they produce whites, 
yolks, and a mixture of whites and 
yolks. The-mixture of whites and yolks 
may be labeled and identified as whole 
eggs, provided that its total egg solids 
content is adjusted to 24.70 percent or 
greater. This.egg solids content 
requirement is intended to reflect at 
least the solids content found in 
naturally produced whole eggs. 

Over the years, AMS has observed a 
gradual trend toward lower whole egg 
solids values in naturally produced 
whole eggs. Due to this trend, the 


Federal Register / Vol. 53, No. 122 / Friday, June 24, 1988 / Rules and Regulations 


Agency continually monitors test data 
covering the solids content of naturally 
produced whole eggs and periodically 


‘ has conducted comprehensive studies 


designed to determine the effect of 
current production and industry 
practices and other factors in this value. 
Results over the past few years and two 
small preliminary studies substantiated 
this trend. Because of this and the fact 
that the present value of 24.70 percent 
was based on a 1967 study, AMS 
conducted a comprehensive 
investigation from March 1986 to March 
1987 to determine a current value. 

The nationwide whole egg solids 
study represented various locations, 
production volumes, and breaking 
methods. In total, 1,305 samples from 27 
locations representing 175.6 million 
pounds of liquid whole egg production 
were selected during the 12-month 
period. After thorough statistical 
analysis, the data showed that the solids 
content of naturally produced whole 
eggs, based on samples derived from a 
total prdduction of 175.6 million pounds 


. of eggs, was 24.20 percent. 


A proposed revision was published in 
the Federal Register (52 FR 42297) on 
November 4, 1987, to lower the'total egg 
solids content percentage of egg 
products identified as whole eggs which 
have been prepared other than in 
natural proportions. This revision 
proposed to correlate the solids content 
of whole eggs prepared in other than 
natural proportions with the solids 
content of naturally produced whole 
eggs. 

Accordingly, AMS is amending 
section 59.411(d) of the egg products 
inspection regulations (7 CFR 59.411(d)) 
to lower the required minimum total egg 
solids content of egg products identified 
as whole eggs which have been 
prepared other than in natural 
proportions from 24.70 to 24.20 percent 
or greater. 

AMS received 12 letters commenting 
on the proposal within the allotted 
comment period. Letters were received 
from a private commercial laboratory, a 
trade association, industry members, 
and State governments. All commenters, 
except one, supported the proposal. 

One commenter opposed the proposal 
and expressed the following concerns: 
(1) Since the Code of Federal 
Regulatiqns specifies egg content on a 
dry basis for many foods, a change in 
the solids content of egg products may 
require that companies increase the 
amount of egg products added to their 
formulations. (2) Large, modern egg 
products plants can more easily make 
machinery adjustments to accommodate 
the new ratio for solids than can 
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smaller, less modern plants. (3) Food 
firms purchasing egg products will not 
know the solids content of the egg 
products purchased and will have to 
incur the expense of additional testing. 
(4) Some bulk egg products purchasers’ 
may not have received notice of the 
solids change and may switch suppliers 
because a seller may try to deceive them 
regarding a better pricing arrangement 
when, in fact, it is based on the new egg 
solids requirement. (5) Firms may make 
some mistakes in the formulations of 
food products which may cause them to 
violate the egg solids requirements of 
certain finished foods and be penalized 
by Federal and State governments. 

This amendment of the regulations 
only applies to whole eggs which have 
been prepared other than in natural 
proportions and brings the solids value 
requirement for these products in line 
with the current value for natural 
proportion whole eggs (as broken from 
the shell). Most liquid and frozen whole 
eggs produced and used in the 
marketplace are in natural proportion. 
The Agency's preliminary studies on 
natural proportion whole eggs indicated 

‘that the egg solids value was much - 
lower than 24.70 percent as early as 
1983. The final comprehensive study 
confirmed that this value is 24.20 
percent. Thus, food manufacturers have 
been using whole eggs with a 24.20- 
percent egg solids content for quite some 
time. To the Agency’s knowledge; none 
of the anticipated effects alleged by the 
commenter have been raised by users. 
Moreover, the egg solids requirements 
for other than natural proportion whole 
eggs should conform to the value for 
natural proportion whole eggs and 
should reflect what the industry is 
capable of producing. 

This rule would not change or viiepalee 
any additional collection of information 
from the public under the Paperwork 
Reduction Act of 1980, 44 U.S.C. Chapter 
35. Existing information collection 
requirements in 7 CFR Part 59 have been 
approved by the Office of Management 
and Budget (OMB) under the provisions 
of 44 U.S.C. Chapter 35 and assigned 
OMB Control Number 0581-0113. 


List of Subjects in 7 CFR Part 59 


Shell eggs, Egg products, Mandatory 
inspection service. 

For reasons set out in the preamble 
and under authority contained in the Egg 
Products Inspection Act (21 U.S.C. 1031- 
1056), Title 7, Part 59 of the Code of 
Federal Regulations is amended as set 
forth below: 


PART 59—INSPECTION OF EGGS AND 
EGG PRODUCTS (EGG PRODUCTS 
INSPECTION ACT) 


1. The authority citation of Part 59 
continues to read as follows: 

Authority: Secs. 2-28 of the Egg Products 
Inspection Act (84 Stat. 1620-1635; 21 U.S.C. 
1031-1056). 

2. Section 59.411 is amended by 
revising paragraph (d) to read as 
follows: 


§ 59.411 Requirement of formuies and 
approval of labels for use in official egg 
products plants. 


(d} Liquid or frozen egg products 
identified as whole eggs and prepared 
other than in natural proportions, as 
broken from the shell, shall have a total 
egg solids content of 24.20 percent or 
greater. 

Done at Washington, DC, on: June 21, 1988. 
J. Patrick Boyle, 

Administrator. ° 
[FR Doc. 88-14346 Filed 6-23-88; 8:45 am} 
BILLING CODE 3410-02-M 


* * 


7 CFR Part 910 
{Lemon Reg. 619] 


Lemons Grown in California and 
Arizona; Limitation of Handling 


AGENCY: Agricultural Marketing Service, 
USDA. 


ACTION: Final rule. 


SUMMARY: Regulation 619 establishes 
the quantity of fresh California-Arizona 


‘ lemons that may be shipped to market at 


410,000 cartons during the period June 26 
through July 2, 1988. Such action is 
needed to balance the supply of fresh 
lemons with market demand for the 
period specified, due to the marketing 
situation confronting the lemon industry. 
DATES: Regulation 619 (§ 910.919) is 
effective for the period June 26 through 
July 2, 1988. 

FOR FURTHER INFORMATION CONTACT: 
Raymond C. Martin, Section Head, 


‘Volume Control Programs, Marketing 


Order Administration Branch, F&V, 
AMS, USDA, Room 2523, South Building, 


‘ P.O. Box 96456, Washington, DC 20090- 


6456; telephone: (202) 447-5697. 
SUPPLEMENTARY INFORMATION: This 
final rule has been reviewed under 
Executive Order 12291 and 
Departmental Regulation 1512-1 and has 
been determined to be a “non-major” 
rule under criteria contained therein. 
Pursuant to requirements set forth in 
the Regulatory Flexibility Act (RFA), the 
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Administrator of the Agricultura] 
Marketing Service has determined that 
this action will not have a significant 
economic impact on a substantial 
number of small entities. 

The purpose of the RFA is to fit 
regulatory action to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. ‘ 
Marketing orders issued pursuant to the 
Agricultural Marketing Agreement Act, 
and rules issued thereunder, are unique 
in that they are brought about through 
group action of essentially small entities 
acting on their own behalf. Thus, both 
statutes have small entity orientation 
and compatibility. 

This regulation is issued under 
Marketing Order No. 910, as amended [7 
CFR Part 910] regulating the handling of 


lemons grown in California and Arizona. 


The order is effective under the 
Agricultural Marketing Agreement Act 
(the “Act,” 7-U.S.C. 601-674), as 
amended. This action is based upon the 
recommendation and information 
submitted by the Lemon Administrative 
Committee and upon other available 
information. It is found that this action 
will tend to effectuate the declared 
policy of the Act. 

This regulation is consistent with the 
marketing policy for 1987-88. The 
committee met publicly on June 21, 1988, 
in Los Angeles, California, to consider 
the current and prospective conditions 
of supply and demand and 
recommended, by a 7-4-1 vote, a 
quantity of lemons deemed advisable to 
be handled during the specified week. 
The committee reports that the market 
for lemons is good. 

Pursuant to 5 U.S.C 553, it is further 
found that it is impracticable, 
unnecessary, and contrary to the public 
interest to give preliminary notice and 
engage in further public procedure with 
respect to this action and that good 
cause exists for not postponing the 
effective date of this action until-30 days 
after publication in the Federal Register 
because of insufficient time between the 
date when information became 
available upon which this regulation is 
based and the effective date necessary 
to effectuate the declared purposes of 
the Act. Interested persons were given 
an opportunity to submit information 
and views on the regulation at an open 
meeting. It is necessary, in order to 
effectuate the declared purposes of the 
Act, to make these regulatory provisions 
effective as specified, and handlers have 
been apprised of such provisions and 
the effective time. 


‘ 
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List of Subjects in 7 CFR Part 910. 


Marketing agreements and orders, 
California, Arizona, Lemons. 


For the reasons set forth in the 
preamble, 7-CFR Part 910 is amended as 
follows: 


PART 910—LEMONS GROWN IN 
CALIFORNIA AND ARIZONA 


1..The authority citation for 7 CFR 
Part 910 continues to read as follows: 


Authority: Secs. 1-19, 48 Stat. 31, as 
amended; 7 U.S.C. 601-674. 


2. Section 910.919 is added. to read as 
follows: 


[This section will not appear in the Code of 
Federal Regulations.] 


§ 910.919 Lemon Regulation 619. 

The quantity of lemons grown in 
California and Arizona which may be 
handled during the period June 26, 1988, 
through July 2, 1988, is established at 
410,000 cartons. 


Dated: June 22, 1988. 
Charles R. Bradar, 
Director, Fruit and Vegetable Division 
Agricultural Marketing Service. 
{FR Doc. 88-14433 Filed 6-23-88; 8:45 am] 
BILLING CODE 3410-02-M 


DEPARTMENT OF THE TREASURY 
Comptroller of the Currency 


12 CFR Part 32 
[Docket Ne. 88-10] 


National Bank Lending Limits 


AGENCY: Comptroller of the Currency, 
Treasury. 

ACTION: Temporary rule with request for 
comment. 


SUMMARY: The Office of the Comptroller 
of the Currency (“OCC”) is issuing a 
temporary rule revising its regulation 
concerning national bank lending limits 
with respect to the treatment of loan 
commitments. This revision is intended 
to provide relief for banks which have 
experienced a decline in their capital 
and, hence, their lending limits after 
entering into commitments. Such banks 
are now faced with the dilemma of 
either violating the lending limit by 
funding those commitments or breaching 
the commitment agreements. Under the 
revision, a commitment within a bank's’ 
lending limit would be treated as a loan 
made at the time the bank entered into 
the commitment. Thus, a subsequent 
decline in lending limits would not result 
in a violation when the commitment is 
funded. Although the temporary rule is 


effective immediately, the OCC is 
requesting comments from the public 
prior to adopting a final regulation. 
DATES: The temporary regulation is 
effective June 24, 1988. Comments must 
be received on or before September 22, 
1988. 

aporess: Comments should be sent to 
Docket No. 88-10, Communications 
Division, 5th Floor, Office of the 
Comptroller of the Currency, 490 
L'Enfant Plaza East, SW., Washington, - 
DC 20219.-Attention: Lynnette Carter. 
Comments will be available for 
inspection and photocopying at the 
same address. . 
FOR FURTHER INFORMATION CONTACT: 
James FE. Gillespie, Jr., Senior Attorney, 
Legal Advisory Services Division, (202) 
447-1880; William C. Kerr, National 
Bank Examiner, Commercial Activities 
Division, (202) 447-1164; James R. 
McDonald, National Bank Examiner, 
Multinational and Regional Bank 
Analysis Division, (202) 447-1747. 
SUPPLEMENTARY iNFORMATION: 


Background 


Under 12 U.S.C. 84, national banks are 
subject to a statutory limitation on the 
amount they. may lend to a single 
borrower. However, only “loans and 
extensions of credit” by a bank are 
subject to the limit. Twelve U.S.C. 
84{b)(1) defines. “loans and extensions of 
credit” to include “any liability of a 
national banking association to advance 
funds te or on behalf of a person 
pursuant to a contractual commitment.” 
Likewise, under the present regulation, 
“contractual commitments to advance 
funds” are considered to be loans at the 
time of contract for lending limit 
purposes. 12 CFR 32.2(a). However, 
under the current rule, “commitments to 
lend” are not deemed a “contractual 
commitment to advance funds” and, 
thus, are not “loans and extensions of 
credit” until funds are actually 
advanced. 12 CFR 32.2{d). 

Prior to promulgation of the current 
rule, the OCC solicited comment on the 
question of whether fee-paid 
commitments to lend or undisbursed 
loan funds should be considered loans 
or extensions of credit. 47 FR 56862 - 
(Dec. 21, 1982). The great majority of the 
commenters advocated thatioan — . 
commitments and undisbursed loan 
funds should be subject to the lending 
limit until funds were disbursed. This 
position was adopted in the final rule 
despite some concern expressed by the 
OCC that banks might not monitor _ 
commitments to ensure that they were 
properly managed. Under the current 
rule, 12 CFR 32.2{d), a bank desiring to 
generate fee income or to retain a large 
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borrower as a.customer may have an - 
incentive to provide a loan commitment 
in an amount in excess of its lending 
limit, thereby speculating that its future 
capital levels will increase or that it will 
be able to’sell any overline 
simultaneously to another bank at the 
time of funding. 

Unfortunately, a number of banks. 
have experienced problems under the 
current rule. The legality of a loan under 
§ 84 is determined at the time the loan is 
made. Thus, a loan which complies with 
the lending limit when made does not 
become a violation even if subsequent 


~ changes in circumstance, e.g., a 


reduction in the bank’s lending limit, 
should cause the loan to become non- 
conforming. However, under the present 
treatment of commitments, the lending 
limit is applied to a commitment not 
when it is entered into, but at the time it 
is funded.:This has caused problems for 
some banks experiencing unexpected 
declines in their capital. 

A number of such banks have faced a 
dilemma because they have entered into 
loan commitments that were within the 
bank's limit when made, but exceed that 
limit at the time of funding because of 
an intervening reduction in capital of the 
bank. If a bank facing such a situation 
funds the joan, it will exceed its lending 
limit and its directors may incur 
personal liability as a result; if it refuses 
to fund the loan, it may breach a binding 
loan commitment and incur liability to 
its customer. This dilemma is 
particularly acute when the bank is 
unable to sell a simultaneous 
participation to another lender at the 
time of funding. 

When a bank is requested to enter 
into an outstanding binding commitment 
which may exceed the bank's lending 
limit now or in the future, prudent 
banking practice wouid dictate that the 
bank take precautions to permit escape 
from such a dilemma. Such actions 
include a protective clause in the 
commitment which would release the 
bank from its obligation if funding the 
loan would result in an overline. 

While these types of precautions have 
proven useful, it is more equitable and 
convenient to allow the lending limit to 
be applied on the date a binding, written 
commitment within the bank's limit is 
made, /.e., to treat such an “underline” 
commitment as a lawful “loan and ~ 
extension of credit” even if the bank's 


‘capital declines prior to funding that 


commitment. In this manner, binding 
loan commitments mey be honored 
without subjecting directors to personal 
liability for violation of the lending limit. 
This is the effect of the temporary rule. 
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Under the temporary rule; if the tota/ 
of the proposed commitment and all 
other loans and commitments to a 
borrower are within the bank's lending 
limit at the time the commitment is 
made, the commitment is deemed a 
“loan” and its legality under the lending 
limit is determined as of that time. 
Further, as a “loan,” the total amount of 
such a commitment must be included in 
calculating loans outstanding to a 
borrower in determining the legality of 
subsequent loans even if the 
commitment has not been fully funded 
at the time of the subsequent loan 
application. 

Under the temporary rule, “overline” 
commitments (/.e., those which would 
exceed a bank's lending limit when 
made) are still permitted because they 
are not treated as “loans” until funded. 
However, a bank entering into such a 
commitment will violate section 84 if it 
subsequently funds the overline 
commitment in an amount which 
exceeds the bank's lending limit. In 
other words, if a bank has made a. 
binding, written loan commitment to one 
borrower that, in combination with all 
other outstanding loans and 
commitments to that borrower, is in 
excess of its lending limit on the day of 
commitment, the commitment is not a 
“Joan” as of that date and the lending 
limit must be calculated and applied on 
the date funds are advanced, even if 
capital subsequently is reduced. Non- 
binding lines of credit, oral ' 
commitments, and mere offers to lend ° 
would also continue to be subject to the 
lending limit when funds are advanced, 
i.e., they would not be deemed “loans” 
and their legality would be determined 
only at the time of funding. 

Thus, to be treated as a “loan” under 
the temporary rule, a commitment 
together with all other outstanding loans 
and commitments to a borrower must be 
within the bank's lending limit on the 
date the bank becomes legally bound 
under the commitment. This will result 
in the legality of the commitment being 
determined on that date and, thus, will 
avoid a violation if the lending limit 
subsequently declines and a 
participation cannot be arranged. 

In determining whether a commitment 
would cause the bank to exceed its limit 
on the date of the commitment, the 
amount of a legally binding written 
agreement to participate in the loan 
commitment by another financially 
- responsible person or institution may be 
deducted. However, the participation 
agreement must set forth funding 
arrangements which will prevent the 
originating bank from exceeding its 
limits, e.g., provide that the participation 


must be funded no later than the time - 
when the originating bank is required to 
advance funds under the commitment. 
Once a commitment is. treated as a loan, 
it must be included by the bank in 
computing its lending limit for all 
subsequent loans to the borrower. 

As noted above, many banks with 
declining lending limits are currently 
facing the dilemma of whether to violate 
section 84 by funding overline 
commitments or to incur potential 
liability by breaching those 
commitments. Forcing banks to incur 
such contingent liabilities would serve 
no supervisory purpose dnd, in fact, may 
threaten the soundness of some banks. 


_ To provide relief from this dilemma, the 


temporary rule is effective immediately 
with respect to all outstanding 
commitments, regardless of when made. 
Thus, the rule will permit a bank to 
honor all legally binding commitments 
which were made in good faith.prior to 
the effective date of the amendiment and 
were within the bank’s lending limit 
when made, even if the advances would 
cause the bank to exceed its present 
lending limit if they were treated as 
loans. Thus, the new treatment of 
commitments under the temporary rule 
is applied retroactively to eligible 
commitments entered into before the 
effective date of the temporary rule, as 
well'as to commitments éntered into 
after that date. However, the temporary 
rule will not:retroactively validate 
advances that were made prior to the 
effective date of the new rule and that 
exceeded the lending limit at that time. 
Even if made pursuant to a binding 
commitment, such advances were illegal 
loans when made and will remain 
violations of law. A rule which 
retroactively validated such advances 
would impair the existing rights of 
shareholders against their directors 
under 12 U.S.C. 93{a). 


Special Studies 


Reason for Adoption Without Prior 
Notice and Comment 


For the reasons discussed above, the 
temporary:rule confers benefits on 
banks that should not be delayed. 
Accordingly, the OCC finds that 
application of the notice-and comment 
procedure of 5 U.S.C. 553 to this action 
would be contrary to the public interest 
and that good cause exists for making 
this action effective immediately. 
Nevertheless, the OCC believes that 
comment on this proposal as well as 
alternative proposals may be beneficial 
and could result in a better final 
regulation. ‘lherefore, the OCC also 
requests post-promulgation comment on 
possible alternatives. 
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Regulatory Flexibility Act Analysis 


Pursuant to section 605(b) of the 
Regulatory Flexibility Act, the 
Comptroller of the Currency certifies 
that this temporary regulation will not 
have a significant impact on a 
substantial number of small banks. All 
banks should benefit from the regulatory 
simplification that will result from the 
proposal. 


Executive Order 12291 


The OCC has determined that this 
temporary rule does not constitute a 
“major rule” within the meaning of 
Executive Order 12291. Consequently, a 
Regulatory Impact Analysis will not be 
required on the grounds that this 
revision (1) would not have an annual 
effect on the economy of $100 million or 
more, (2) would not result in a major 
increase in the cost of bank operations 
or government supervision, and (3) 
would not have a significant adverse 
effect on competition, employment, 
investment, productivity, innovation, or 
competition with fereign-based entities. 


List of Subjects in 12 CFR Part 32 


National banks, Lending limits, Loan 
commitments. 


Authority and Issuance 


For the reasons set forth in the 
preamble, Title 12, Chapter I, Part 32 of 
the Code of Federal Regulations is 
amended as follows: 


PART 32—LENDING LIMITS 


1. The authority citation for Part 32 is 
amended to read as follows: 


Authority: 12 U.S.C. 84 and 12 U:S.C. 93a. 


2. Section 32.2(d) is revised to read as 
follows: 


§32.2 [Amended] 

(d) “Contractual commitment to 
advance funds” means (1) an obligation 
to make payments (directly or 
indirectly) to a third party contingent 
upon default by the bank’s customer in 
the performance of an obligation under | 
the terms of that customer's contract 
with the third party or upon some other 
stated condition, or (2) an obligation to 
guarantee or stand as surety for the 
benefit of a third party. The term 
includes, but is not limited to, standby 
letters of credit (as. defined in paragraph 
(e) of this section), guarantees, puts-or 
other similar arrangements. A binding, 
written commitment to lend is a 
“contractual commitment to advance 
funds” under this part if it and all other 
outstanding loans (including other 
binding commitments) to the borrower 
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are within the bank's lending limit on 
the date of the commitment. Thus, if 
such a commitment and all other 
outstanding loans to a borrower are 
within the bank's lending limit on the 
date of the commitment, the bank may 
fund the commitment without violating 
the lending limit even if its capital and, 
hence, its lending limit should decline 
prior to the actual advance of funds. On 
the other hand, if a commitment and all 
other outstanding loans to a borrower 
are not within a bank's lending limit on 
the date of the commitment, then the 
commitment would not be deemed a 
loan until funded and its legality would 
be determined at that time. In 
determining whether the issuance of a 
commitment would cause a bank to 
exceed its lending limit on the date of 
the commitment, a bank may deduct 
from the amount of the commitment the 
aggregate amount of legally binding 
written loan participations in that 
commitment by other financially 
responsible persons or institutions. 


Date: May 27, 1988. 
Robert L. Clarke, 
Comptroller of the Currency. 
[FR Doc. 88-14344 Filed 6-23-88; 8:45 am] 
BILLING CODE 4810-33-M 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 
[Docket No. 88-NM-75-AD; Amdt. 39-5963] 


Airworthiness Directives; SAAB-Scania 
Model SF-340A Series Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Final rule. 





SUMMARY: This amendment adopts a 
new airworthiness directive (AD), 
applicable to SAAB-Scania Model SF- 
340A series airplanes, which requires 
repetitive inspection of the vertical 
stabilizer top closure rib for cracks and 
repair, if necessary. This amendment is 
prompted by reports that fatigue cracks 
have occurred in the vertical stabilizer 
top closure rib. This condition, if not 
corrected, could result in jamming of the 
rudder. 

EFFECTIVE DATE: July 15,1988. 
ADDRESSES: The applicable service 
information may be obtained from 
SAAB-Scania AB, Product Support, S- 
581.88 Linkoping, Sweden. This 
information may be examined at FAA, 
Northwest Mountain Region, 17900 
Pacific Highway South, Seattle, ° 
Washington, or Seattle Aircraft 


Certification Office, 9010 East Marginal 
Way South, Seattle, Washington. 


FOR FURTHER INFORMATION CONTACT: 
Ms. Armella Donnelly, Standardization 
Branch, ANM-113; telephone (206) 431- 
1967. Mailing address: FAA, Northwest 
Mountain Region, 17900 Pacific Highway 
South, C-68966, Seattle, Washington 
98168. 


SUPPLEMENTARY INFORMATION: 
Luftfartsverketv (LFV), which is the 
airworthiness authority of Sweden, has 
notified the FAA of an unsafe condition 
which may exist on SAAB Model SF- 
340A series airplanes. There have been 
several cases reported of fatigue cracks 
that eccurred in the vertical stabilizer 
top closure rib. In one recent incident, 
on March 28, 1988, on takeoff at 
approximately 60 knots, a pilot engaged 
the rudder and the rudder would not 
move. The takeoff was aborted. 


-Subsequent investigation revealed that 


cracked sheet metal from the vertical 
stabilizer had inhibited the rudder 
movement. This condition, if not 
corrected, could result in jamming of the 
rudder. 

SAAB issued Alert Service Bulletin 
SF340-55A-011, dated March 31, 1988, 
which describes procedures for 
repetitive inspections of the vertical 
stabilizer top closure rib for fatigue 
cracking, and repair, if necessary. The 
LFV has classified the service bulletin 
as mandatory. 

This airplane model is manufactured 
in Sweden and type certificated in the 
United States under the provisions of 
Section 21.29 of the Federal Aviation 
Regulations and the applicable bilateral 
airworthiness agreement. 

Since the condition is likely to exist or 
develop on other airplanes of the same 
type design registered in the United 
States, this AD requires repetitive 
inspection and repair, if necessary, of 
the vertical stabilizer top closure rib, in 
accordance with the service bulletin 
previously mentioned. The only change 
to the action specified in the service 
bulletin is the addition of a requirement 
to stop drill before cleaningand 
installing the aluminum tape. 

SAAB is currently developing a 
solution to the cracking problem. When 
that solution becomes available, the 
FAA may consider further rulemaking to 
include it as terminating action for the 
requirements of this AD. 

Since a condition exists that requires 
immediate adoption of this regulation, it 
is found that notice and public 
procedure hereon are impracticable, and 
good cause exists for making this 
amendment effective in less than 30 
days. 
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The regulations set forth in this 
amendment are promulgated pursuant to 
the authority in the Federal Aviation Act 
of 1958, as amended {49 U.S.C. 1301, et 
seg.), which statute is construed. to 
preempt state law regulating the same 
subject. Thus. in accordance with 
Executive Order 12612, it is determined 
that such regulations do not have 
federalism implications warranting the 
preparation of a Federalism 
Assessment. 

The FAA has determined that this 
regulation is an emergency regulation 
that is not considered to be major under 
Executive Order 12291. It is 
impracticable for the agency to follow 
the procedures of Order 12291 with 
respect to this rule since the rule must 
be issued immediately to correct an 
unsafe’ condition in aircraft. It has been 
further determined that this document 
involves an emergency regulation under 
DOT Regulatory Policies and procedures 
(44 FR 11034; February 26, 1979). If this 
action is subsequently determined to 
involve a significant/major regulation, a 
final regulatory evaluation or analysis, 
‘as appropriate, will be prepared and 
placed in the regulatory docket 
(otherwise, an evaluation is not 
required). 


List of Subjects in 14 CFR Part 39 
Aviation safety, aircraft. 


Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends § 39.13 of Part 39 of the Federal 
Aviation Regulations (14 CFR 39.13) as 
follows: 

1. Fhe authority citation for Part 39 
continues to read as follows: 


Authority: 49 U.S.C. 1354{a), 1421 and 1423; 
49 U.S.C. 106(g) {Revised Pub. L. 97-449, 
January 12, 1983); and 14 CFR 11.89. _ 


2. By adding the following new 
airworthiness directive: 


SAAB-Scania: Applies to Model SF-340A 
series airplanes, Serial Numbers SAAB 
340A-031 through 340A~-128, certificated 
in any category. Compliance required as 
indicated, unless previously 
accomplished. 

To prevent inhibited airplane rudder 
control due to cracking in the vertical 
stabilizer top closure rib, accomplish the 
following: 

A. Prior to the accumulation of 50 flight 
hours time-in-service after the effective date 
of this amendment, unless accomplished 
within the last 450 flight hours time-in- 
service, inspect the vertical stabilizer top 
closure rib for evidence of cracking. 

B. If no evidence of cracking is found, 
reinspect the vertical stabilizer top closure 
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rib for cracking at intervals not to exceed 500 
flight hours time-in-service, 

C. If cracking is-found, prior to further flight 
stop drill the ends of the cracks. After this is 
accomplished, clean the top closure rib and 
apply aluminum tape, as specified in SAAB 
Service Bulletin SF340-55A-011, dated March 
31, 1988. Reinspect for additional cracking 
andthe condition of the aluminum tape at 
intervals not to exceed 100 flight hours: time- 
in-service, and repair, if necessary, prior to 
further flight, in accordance with that service 
bulletin. 

D. An alternate means of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager, 
Standardization Branch, ANM-113, FAA, 
Northwest Mountain Region. | 

Note.—The request should be forwarded 
through an FAA Principal Maintenance 
Inspector (PMI), who may add any comments 
and then send it to the Manager, 
Standardization Branch, ANM-113. 

C. Special flight permits may-be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base for the 
accomplishment of the modifications required 
by this AD. ' 


All persons affected by this directive 
who have not already received the 
appropriate service information from the 
manufacturer may obtain copies upon 
request to SAAB-Scania AB, Product 
Support, S-581 88 Linkoping, Sweden. 
This information may be examined at 
FAA, Northwest Mountain Region, 17900 
‘Pacific Highway South, Seattle, 
Washington, or Seattle Aircraft 
Certification Office, 9010 East Marginal 
Way South, Seattle, Washington, 

This amendment becomes effective July 15, 
1988. 

Issued in Seattle, Washington, on June 17, 
1988. 

Frederick M. Isaac, 

Acting Director, Northwest Mountain Region. 
[FR Doc. 88-14251 Filed 6-23-88; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 39 


[Docket No. 88-CE-02-AD; Amendment 39- 
5960} 


Airworthiness Directives; de Havilland 
Models DHC-6-1, DHC-6-100, DHC-6- 


200, and DHC-6-300 Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final rule. 


SUMMARY: This amendment adopts a 
new Airworthiness Directive (AD), 
applicable to de Havilland Models 
DHC-6-1, DHC-6-100, DHC-6-200, and 
DHC-6-300 airplanes, which requires 
initial and repetitive inspections of both 
wing main spar lower cap angles for 
exfoliation corrosion, and repair or 


replacement if necessary. The 
amendment is prompted by reports of 
such corrosion on high time airplanes. If 
not corrected, this condition could result 
in a weakened wing which, eventually, 
could cause catastrophic failure of the 
wing. The required actions will detect 
and correct any corrosion damage 
before it can lead to wing failure. 
EFFECTIVE DATE: July 28, 1988. 
COMPLIANCE: As Peeeeey | in the body 
of the AD. 

ADDRESSES: de Havilland Service 
Bulletin (S/B) No. 6/492, dated 
December 12, 1986, S/B No. 6/486 (Mod. 
No. 6/1869) dated December 12, 1986, S/ 
B No. 6/362 (Mod. No. 6/1630) Revision 
A, dated January 18, 1985, and Technical 
Advisory Bulletin (TAB) No. 626/1, 
dated November 1970, applicable to this 
AD, may be obtained from the de 
Havilland Aircraft Company of Canada, 
A Division of Boeing of Canada, Ltd., 
Garratt Boulevard, Downsview, Ontario, 
Canada M3K 1Y5; telephone (416) 633- 
7310. A copy of this information is also 
contained in the Rules Docket, FAA, 
Office of the Regional Counsel, Room 
1558, 601 East 12th Street, Kansas City, 
Missouri 64106. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Lester Lipsius, Airframe Branch, 


’ ANE-172, New York Aircraft 


Certification Office, FAA, New England 
Region, 181 South Franklin Avenue, 
Valley Stream, New York 11581; 
Telephone (516) 791-6220. 
SUPPLEMENTARY INFORMATION: A 
proposal to:‘amend Part 39 of the Federal 
Aviation Regulations to include an AD 
requiring inspection for exfoliation 
corrosion on the wing main spar lower 
cap angles, and repair and replacement, 
if necessary, on all de Havilland Model 
DHC-6 airplanes, was published in the 
Federal Register on January 27, 1988 [53 
FR 2228]. The proposal resulted from 
eleven reports of high time de Havilland 
Model DHC-6 airplanes with exfoliation 
corrosion on the wing main spar lower 
cap angles. Consequently, de Havilland 
issued S/B No. 6/492 (6-57-11), dated 
December 12, 1986, which requires initial 
and repetitive inspections of the parts, 
internally and externally, for wings that 
have 10 years-in-service from the date of 
manufacture, or 12,000 hours time-in- 
service (TIS). The S/B also requires 
inspections of airplanes which have 
incorporated Modification No. 6/1630 . 
(S/B No. 6/362), and on wings which 
have incorporated Modification No. 6/ 
1869 (S/B No. 6/486). de Havilland 
Technical Advisory Bulletin (TAB) No. 
626/1 outlines some general procedures 
to prevent corrosion, rectification, and 
reprotection of affected areas. 
Replacement of the wing main spar 
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lower cap angles is necessary if 
excessive material is removed due to 
corrosion. 

Transport Canada, who has 
responsibility and authority to maintain 
the continuing airworthiness of these 
airplanes in Canada, made these S/B's 
and the actions recommended therein by 
the manufacturer mandatory by 
issuance of Transport Canada AD CF- 
87-02 dated March 27, 1987, to assure 
the continued airworthiness of the 
affected airplanes. On airplanes 
operated under Canadian registration, 
this action has the same effect as an AD 
on airplanes certificated for operation in 
the United States. The FAA relies upon 
the certification of Transport Canada 
combined with FAA review of pertinent 
documentation in finding compliance of 
the design of these airplanes with the 
applicable United States airworthiness 
requirements and the airworthiness and 
conformity of products of this design 
certificated for operation in the United 
States. 

The FAA examined the available 
information related to the issuance of S/ 
B No. 6/492, dated December 12, 1986, 
including the other related de Havilland 
Service Bulletins, and the issuance of 
AD CF-87-02 by Transport Canada, and 
concluded that the condition addressed 
by S/B No. 6/492 was an unsafe 
condition that may exist on other 
airplanes of this type certificated for - 


‘ operation in the United States. 


Accordingly, the FAA proposed.an 
amendment to Part 39 of the FAR to 
include an AD on this subject. 

Interested persons have been afforded 
an opportunity to comment on the 
proposal. No comments or objections 
were received on the proposal or the 
FAA determination of the related cost to 
the public. Accordingly, the proposal is 
adopted without change except for an 
editorial clarification of paragraph (f) of 
the AD which changes neither the intent 
nor the cost of accomplishment of the 
AD. 

The FAA has determined that this 
regulation involves approximately 179 
de Havilland Model DHC-6 airplanes on 
the United States registry. For airplanes 
that will have the wing bottom skins 


- removed and re-attached periodically, 


the cost of inspecting these airplanes is 
estimated to be $97,920 per airplane 
over the anticipated life span of the 
airplane: The total cost to the private 
sector is estimated to be $20,448,960 for 
the fleet over the anticipated life span of 
the fleet, or $2,856 per airplane per year. 
For airplanes incorporating Modification 
No. 6/1869, the cost of inspecting these 
airplanes is estimated to be $1,920 per 
airplane over the anticipated life span of 
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the airplane. The total cost to the private 
sector, including kit costs, is estimated 
to be $1,751,515 for the fleet over the 
anticipated life span of the fleet, or $245 
per airplane per year. The cost of 
compliance with the most economical 
alternative of the proposed AD is so 
small that the expense of compliance 
will not be a significant financial impact 
on any small entities operating these 
airplanes. 

The regulations set forth in this 
amendment are ted pursuant to 
authority in the Federal Aviation Act of 
1958, as amended (49 U.S.C. 1301, et 
seq.), which statute is-construed to 
preempt state law regulating the same 
subject. Thus, in accordance with 
Executive Order 12612, it is determined 
that such regulation does not have 
federalism implications warranting the 
preparation of a Federalism 
Assessment. . 

Therefore, 1 certify that this action (1) 
is not a “major rule” under Executive 
Order 12291; (2) is not a “significant 
rule” under DOT Regulatory Policies 
and Procedures (44 FR 11034; February 
26, 1979); and {3) will not have a 
significant economic impact, positive or 
negative, on a substantial number of 
small entities under the criteria of the 
Regulatory Flexibility Act. A copy of the 
final evaluation prepared for this action 
is contained in the regulatory docket. A 
copy of it may be obtained by contacting 
the Rules Docket at the location 
provided under the caption 
“ADDRESSES.” 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety. 


Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends §39.13 of Part 39 of the FAR as 
follows: 


PART 39—{ AMENDED} 


1. The authority citation for Part 39 
continues to read as follows: 


Authority: 49 U.S.C. 1354{a), 1421 and 1423; 
49 U.S.C. 106{g) (Revised, Pub. L. 97-449, 
January 12, 1983); and 14 CFR 11.89. 


§39.13 [Amended] 
2. By adding the following new AD: 


De Havilland: Applies to all Models DHC-6- 
1, DHC-6-100, DHC-6-200, and DHC-6- 
300 (all serial numbers) airplanes 
certificated in any category which have 
accumulated either: 
(1) Ten years-in-service from the date of 
manufacture or 12,000 hours time-in-service 


(TIS), or: 


(2) Incorporated de Havilland Service 
Bulletin (S/B) No. 6/362, Wing Box 
Replacement Modification No. 6/1630, 
Revision A, dated January 18, 1985, and have 
10 years-in-service or 12,000 hours TIS on the 
new wing box, or: 

(3) Replaced the wings with used wings 
which have a total of 10 years-in-service from 
the date of manufacture or 12,000 cumulative 
hours TIS. 

Compliance: Required initially within the . 
next 90 days or 400 hours TIS, whichever 
occurs first after the effective date of this 
Airworthiness Directive (AD), unless 
previously accomplished within the last five 
years or 6,000 hours TIS, whichever occurs 
first. 

To prevent catastrophic failure of the wing 
due to corrosion accumulation on the wing 
main spar lower cap.angles, accomplish the 
following: 

(a) Visually inspect the wing main spar and 
lower spar cap extrusions for corrosion using 
a high intensity light in accordance with 
“ACCOMPLISHMENT INSTRUCTIONS”, 
Paragraph A, ef de Havilland §/B No. 6/492 
(6-57-11) dated December 12, 1986. 

(b) Evaluate the severity of corrosion found 
as outlined under “COMPLIANCE” in the 


above referenced S/B. 


(c) Repeat the inspection in Paragraph (a) 
and the actions required in paragraph (b) of 
this AD at intervals not to exceed 6000 hours 
TIS or five years, whichever occurs first from 
the last inspection. ” 

(d) Remove all surface corrosion and 
replace the cap angles, if necessary, in 
accordance with “ACCOMPLISHMENT 
INSTRUCTIONS”, Paragraph B, of S/B No. 6/ 
492. : 

(e) Conduct a dye penetrant inspection of 
parts where corrosion is removed to 
demonstrate freedom from corrosion, and 
reprotect reworked areas in accordance with 
instructions specified in de Havilland 
Technical Advisory Bulletin (TAB) No. 626/1, 
dated Nevember 21970. 

(f) Hf.any parts are reworked as a result of 
any of the inspections specified in this AD, 
prior to further flight obtain FAA ‘approval for 
return to service as follows: 

(1) Within 5 calendar days following the 
above referenced rework, contactde - _ 
Havilland (at the address below) with the 
details of all reworked areas for their 
evaluation. 

(2) Based upon de Havilland's evaluation 
and recommendations, the Manager, New 
York Aircraft Certification Office, FAA, New 
England Region, will provide additional 
instructions to the owner, as required, as well 
as authorization for return to service. 

(g) Airplanes may be flown in accordance 
with FAR 21.197 to a location where this AD 
may be accomplished. 

(h) Upon submission of substantiating data 
by an owner or operator through an FAA 
Maintenance Inspector, the Manager, New 
York Aircraft Certification Office, FAA New 
England Region, 181 Sough Franklin Avenue, 
Valley Stream, New York 11581; telephone 
(516) 791-6220, may adjust the intervals 
between the repetitive inspections specified 
in this AD. 

(i) An equivalent means of compliance with 
this AD may be used if approved by the 
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Manager; New York Aircraft Certification 
Office, FAA, New England Region. 


All persons affected by this directive 


~ may obtain copies of the documents 


referred to herein upon request to the de 
Havilland Aircraft Company of Canada, 
A Division of Boeing of Canada, Lid., 
Garratt Boulevard, Downsview, Ontario, 
Canada MSK 1Y5; or may examine these 
documents at the FAA, Office of the 
Regional Counsel, Room 1558, 601 East 
12th Street, Kansas City, Missouri 64106. 
This amendment becomes effective on July 
28, 1988. 
Issued in Kansas City, Missouri, on June 13, 
1988. 
Clarence E. Newbern, 
Acting Director, Central Region. 
[FR Doc. 88-14253 Filed 6-23-68; 8:45 am] 
BILLING CODE 4910-13-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 
21 CFR Part 520 


Oral Dosage Form New Animal Drugs 
Not Subject to Certification; ” 
Levamisole Resinate and Famphur 
Paste 


AGENCY: Food and Drug Administration. 
ACTION: Final rule, 


SUMMARY: The Food and Drug 
Administration (FDA) is amending the / 
animal drug regulations to reflect 
approval of a new animal drug 
application (NADA) filed by American ~ 
Cyanamid Co., providing for use of 
Tramisol® X-tra Cattle Anthelmintic and 
Ectoparasitic Paste (levamisole resinate 
and famphur). 


EFFECTIVE DATE: June 24, 1988. 


FOR FURTHER INFORMATION CONTACT: 
Diane T. McRae, Center for Veterinary 
Medicine (HFV-135), Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville, MD 20857, 301-443-4913. 


SUPPLEMENTARY INFORMATION: 
American Cyanamid Co., Agricultural 
Division, Wayne, NJ 07470, filed NADA 
139-858 providing for use of Tramisol® 
X-tra Cattle Anthelmintic and 

toparasitic Paste (levamisole resinate 
and famphur) as an alternate dosage 
form of each of these drugs when used 
as a combination for treating cattle 
infected with certain stomach worms, 
intestinal worms, lung worms, cattle 
grubs, and lice. The American Cyanamid 
Co. currently holds approvals for 


’ separate administration of levamisole 
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and famphur to cattle for contro! and 
removal of the same parasites. 

Based on referenced NADA's and 
additionally submitted data and 
information, the NADA is approved. The 
basis for approval is discussed in the 
freedom of information summary. The 
agency is amending the animal drug 
regulations to reflect this approval by 
adding new § 520.1242 Levamisole 
resinate and famphur paste (21 CFR 
520.1242g). 

In accordance with the freedom of 
information provisions of Part 20 (21 
CFR Part 20) and § 514.11(e)(2)fii) (21 
CFR 514.11{e)(2){ii)), a summary of 
safety and effectiveness data and 
information submitted to support 
approval of this application may be seen 
in the Dockets Management Branch 
(HFA-305), Food and Drug 
Administration, Room 4-62, 5600 Fishers 
Lane, Rockville, MD 20857, from 9 a.m. 
to 4 p.m., Monday through Friday. 

The agency has determined under 21 
CFR 25.24(d)(1)(ii) that this action is of a 
type that does not individually or 
cumulatively have a significant effect on 
the human environment. Therefore, 
neither an environmental assessment 
nor an environmental impact statement 
is required. 


List of Subjects in 21 CFR Part 520 
Animal drugs. 


Therefore, under the Federal Food, 
Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs and redelegated to 
the Center for Veterinary Medicine, Part 
520 is amended as follows: 


PART 520—ORAL DOSAGE FORM 
NEW ANIMAL DRUGS NOT SUBJECT 
TO CERTIFICATION 


1. The authority citation for 21 CFR 
Part 520 continues to read as follows: 


Authority: Sec. 512(i), 82 Stat. 347 (21 U.S.C. 
360b{i)); 21 CFR 5.10 and 5.83. 


2. Part 520 is amended by adding new 
§ 520.1242¢ to read as follows: 


§520.1242g Levamisole resinate and 
famphur paste. 

(a) Chemical name of ‘fomphur. O, O- 
Dimethy! O-[p-(dimethylsulfamoy]) 
phenyl] phosphorothioate. 

(b) Specifications. The drug is a paste 
containing 11.6 percent levamisole 
resinate (50 percent potency) and 23.6 
percent famphur. 

(c) Sponsor. See 010042 in § 510.600{c) 
of this chapter. 

(d).Special considerations. Do not use 
any cholinesterase-inhibiting drugs, | 
pesticides, insecticides, or chemicals on 
cattle simultaneously or within a few 


days before or after treatment with this 
roduct. 

(e) Related tolerances. See § 556.350 
of this chapter for levamisole and 40 
CFR 180.233 (under the chemical riame) 
for famphur. 

(f)} Conditions of use in cattle—{1) 
Amount. 8 milligrams of levamisole 
hydrochloride (equivalent) and 30 
milligrams of famphur activity per 
kilogram of body weight. 

(2) Indications for use. For treatment 
of cattle infected with the following 
parasites: Stomach worms 
(Haemonchus, Trichostrongylus, 
Ostertagia), intestinal worms 
(Trichostrongylus, Cooperia, 
Nematodirus, Bunostomum, 
Oesophagostomum), lungworms 
(Dictyocaulus), cattle grubs 
(Hypoderma}, biting lice (Bovicola), and 
sucking lice (Linognathus, Solenoptes). 

(3) Limitations. Drug is not effective 
against lice eggs. Conditions of constant 
helminth and ectoparasitic exposure 
may require retreatment within 2 to 4 
weeks after first treatment. Do not 
administer to cattle within 19 days of 
slaughter. Do not use in lactating or dry 
dairy cows within 10 days of freshening. 
Do not use in calves less than 3 months 
old, or in debilitated animals. Do not 
treat Brahman bulls. Consult your 
veterinarian for assistance in the 
diagnosis, treatment, and control of 
parasitism. 

Dated: June 16, 1988. 

Gerald B. Guest, 

Director, Center for Veterinary Medicine. 
[FR Doc. 88-14265 Filed 6-23-88; 8:45 am] 
BILLING CODE 4160-01-M 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 


Office of the Assistant Secretary for 
Fair Housing and Equal Opportunity 


24 CFR Part 115 
[Docket No. N-88-1807; FR-2508) 


Recognition of Substantially 
Equivaient Laws 


AGENCY: Office of the Assistant 
Secretary for Fair Housing and Equal 
Opportunity, HUD. 

ACTION: Notice of annual lists. 


summary: The recognition procedures, 
under 24 CFR Part 115, were amended to 
include a requirement that HUD, not 
less frequently than annually, publish 
various lists informing the public of the 
recognition status of all State and local 
jurisdictions recognized as having 
substantially equivalent fair housing 
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laws. This notice sets forth the required 
lists. 


EFFECTIVE DATE: June 24, 1988. 


FOR FURTHER INFORMATION CONTACT: 
Maxine B. Cunningham, Director, 
Federal, State and Local Programs 
Divisions, Department of Housing and 
Urban Development, 451 Seventh Street 
SW., Room 5214, Washington, DC 20410, 
Telephone (202) 755-0455. ed is not a 
toll-free number). 


SUPPLEMENTARY INFORMATION: Title 24, 
Part 115 of the Code of Federal 
Regulations describes the procedure for 
recognizing State and local fair housing 
laws that provide rights and remedies 
for alleged discriminatory housing 
practices that are substantially 
equivalent to those provided by the 
Federal Fair Housing Act (Title VIII of 
the Civil Rights Act of 1968), 42 U.S.C. 
3601-3619 (“the Act”). 

On August 9, 1984 (49 FR 32042), the 
Department published a final rule that 
amended the recognition procedures 
under 24 CFR Part 115 to include, among 
other things, a requirement that HUD, 
not less frequently than annually, 
publish various lists informing the public 
of the recognition status of jurisdictions 
in accordance with § 115.6{e). The lists 
were last published in the Federal 
Register on April 28, 1987 (52 FR 15304). 

Accordingly, the lists required by 
§ 115.6(e) are as follows: 

(1) An updated, consolidated list of all 
State and local jurisdictions recognized 
as having substantially equivalent fair 
housing laws: 


States (36) 

Montana 
Nebraska 
Nevada 

New Hampshire 
New Jersey 
New Mexico 
New York 
North Carolina 
Oklahoma 
Oregon 
Pennsylvania. 
Rhode Island 
South Dakota 
Tennessee 
Virginia 
Washington 
West Virginia 
Wisconsin 


Alaska 
California 
Colorado 
Connecticut 
Delaware 
Florida 
Hawaii 
Illinois 
Indiana 
Iowa 
Kansas 
Kentucky 
Maine 
Maryland 
Massachusetts 
Michigan 
Minnesota 
Missouri 


Localities (76) 


Anchorage, Alaska 

Phoenix, Arizona 

New Haven, Connecticut 
District of Columbia 
Broward County, Florida 
Clearwater, Florida 

Dade County (Metropolitan), Florida 
Escambia County, Florida 
Gainesvill, Florida 
Hillsborough County, Florida 
Jasksonville, Florida 
Orlando, Florida 
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Pensacola, Florida 

Pinellas County, Florida 

St. Petersburg, Florida 
Tallahassee, Florida 
Tampa, Florida 
Bloomington, Illinois 
Danville, Illinois 

Elgin, Hlinois 

Evanston, [linois 

Park Forest, Illinois 
Springfield, Illinois 

Urbana, Illinois 

Columbus, Indiana 

East Chicago, Indiana 

Fort Wayne, Indiana 

Gary, Indiana 

Marion, Indiana 

South Bend, Indiana 

Des Moines, lowa 

Dubuque, lowa 

lowa City, lowa 

Kansas City, Kansas 
Lawrence, Kansas 

Olathe, Kansas 

Salina, Kansas 

Jefferson County, Kentucky 
Lexington-Fayette, Kentucky 
Howard County, Maryland 
Montgomery County, Maryland 
Prince George's County Maryland 
Boston, Massachusetts 
Minneapolis, Minnesota 

St. Paul, Minnesota 

Kansas City, Missouri 

St. Louis, Missouri 

Lincoln, Nebraska « 
Omaha, Nebraska : 
New York City, New York 
Rockland County, New York 
Asheville, North Carolina 
Charlotte, North Carolina 
Mecklenburg County, North Carolina 
New Hanover County, North Carolina 
Raleigh, North Carolina 
Winston-Salem, North Carolina 
Dayton, Ohio 

Allentown, Pennsylvania 
Harrisburg, Pennsylvania 
Philadelphia, Pennsylvania 
Pittsburgh, Pennsylvania 
Reading, Pennsylvania 
York, Pennsylvania 

Sioux Falls, South Dakota 
Knoxville, Tennessee 

Forth Worth, Texas 
Arlington County, Virginia 
King County, Washington 
Seattle, Washington 
Tacoma, Washington 
Beckley, West Virginia 
Charleston, West Virginia 
Huntington, West Virginia 
Beloit, Wisconsin 

Madison, Wisconsin 


(2) A list of all jurisdictions whose 
recognition under this part has been 
withdrawn since publication of the 
previous notice: 

None. 

(3)-A list of jurisdictions with respect 
to which notice of denial of recognition 
has been published ‘under § 115.7(c) 
since issuance of the previous notice: 

None. 


(4) A list of jurisdictions with respect 
to which a notice of comment has been 
published under § 115.6(b) and for which 
requests for recognition remain pending: 


States (1) 

Ohio 

Localities (17) 

Meriden, Connecticut 
Country. Club Hills, Ulinois 
Glenwood, Illinois 

Hazel Crest, Illinois 
Maywood, Illinois 
Hammond, Indiana 
Michigan City, Indiana 
Muncie, Indiana 

Fort Dodge, Iowa 

Webster County, lowa 
Cambridge, Massachusetts 
St. Joseph, Missouri 
Albany, New York 

Glen Cove, New York 
Ashtabula, Ohio 
Mansfield, Ohio 

Farrell, Pennsylvania ‘ 

(5) A list of jurisdictions for which 
notiée of proposed withdrawal of 
recognition has been published under 
§ 115.8(c) and remains pending: 

None. 

(6) A list of jurisdictions with which a 
notice of entry into an agreement for 
interim referrals or other utilization of 
services has been published under 
§ 115.11 and remains in effect: 


States 
None. 
Localities (1) 
St. Joseph, Missouri. 
Dated: June 15, 1988. 
Judith Y. Brachman, 
Assistant Secretary for Fair Housing and 
Equal Opportunity. 
[FR Doc. 88-14284 Filed 6-23-88; 8:45 am] 
BILLING CODE 4210-28-M 


DEPARTMENT OF THE INTERIOR 
Minerals Management Service 
30 CFR Part 250 


Oil and Gas and Sulphur Operations in 
the Outer Continental Shelf; 
Announcement of Public Meetings 


AGENCY: Minerals Management Service, 
Interior. 
ACTION: Notice of meetings. ~ 


SUMMARY: On April 1, 1988, the Minerals 
Management Service (MMS) published a 
final rule which restructured and 
consolidated the existing-rules 
governing oil, gas, and sulphur 
operations in-the Outer Continental 
Shelf (OCS) into 30 CFR Part 250. This 
Notice announces three meetings to 
discuss implementation of revised 30 
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CFR Part 250, Oil.and Gas and Sulphur . 
Operations in the Outer Continental 
Shelf, which became effective May 31, 
1988. The meetings will be:held in New 
Orleans, Louisiana; Houston, Texas; and 
Los Angeles, California. 

DATES: The meetings will be held in 
New Orleans, Louisiana, on July 26 and 
27; in Houston, Texas, on August 9 and 
10; and in Los Angeles, California, on 
August 24 and 25. They will start at 8:30 
a.m. and continue until 5:00 p.m. with a 
break for lunch. Specific questions and 
issues associated with implementation 
of the final rule may be submitted for 
discussion. Questions and issues 
received by July 6, 1988, will be 
discussed during the aforementioned 
meetings. 

ADDRESSES: Meetings will be held at the 
following locations: 


New Orleans Marriott Hotel, Galerie III- 
Meeting Room, 555 Canal Street, New 
Orleans, Louisiana 70140, July 26 and - 
27; 8:30 a.m.—5 p.m. 

Houston Airport Marriott Hotel,. The 747 . 
Room, 18700 John F. Kennedy 
Boulevard, Houston, Texas 77032, 
August 9 and 10; 8:30 a.m.-5 p.m. 

Hyatt at Los Angeles Airport, Mikado 
Room, 6225 West Century Boulevard, 
Los Angeles, California 90045, August 
24 and 25; 8:30 a.m.—5 p.m. 

In order to facilitate responses, 
questions and issues should be 
submitted to the Deputy Associate 
Director for Offshore Operations and 
the appropriate Regional Director's 
office. The addresses of those offices are 
as follows: 

Deputy Associate Director for Offshore 
Operations, Minerals Management 
Service, Mail Stop 642, 12203 Sunrise 
Valley Drive, Reston, Virginia 22091 

Regional Director, Alaska OCS Region, 
Minerals Management Service, 949 
East 36th Avenue, Anchorage; Alaska 
99508-4302. - 

Regional Director, Atlantic OCS Region, 
Minerals Management Service, 1951 
Kidwell Drive, Suite 601, Vienna, 
Virginia 22180 

Regional Director, Gulf of Mexico OCS 
Region, Minerals Management 
Service, 1201 Elmwood Park 
Boulevard, New Orleans, Louisiana 
70123-2394. 

Regional! Director, Pacific OCS Region, 
Minerals Management Service, 1340 
West Sixth Street, Room 244, Los 
Angeles, California 90017. 

FOR FURTHER INFORMATION CONTACT: 

Gerald D. Rhodes; Chief, Branch of 

Rules, Order, and Standards; telephone 

(703) 648-7816, (FTS) 959-7816. 
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SUPPLEMENTARY INFORMATION: On May 
16, 1988, MMS published a notice in the 
Federal Register (53 FR 17254) that it 
was planning public meetings to discuss 
the implementation of the Consolidated 
Offshore Operating Rules (COOR) for 
oil, gas, and sulphur which were 
published April 1, 1988 (53 FR 10596), 
‘and invited expressions of interest in 
attendance at such meetings along with 
comments on the schedule and locations 
for holding such meetings. 

Nineteen responses were received as 
a result of the May 16, 1988, Notice. 
Those responses indicated the existence: 
of substantial interest in attendance at 
mestings if they were to be held in New 
Orleans, Louisiana; Houston Texas; and 
Los Angeles, California. Substantially 
less interest was indicated for meetings 
at other locations such as Anchorage, 
Alaska; Boston, Massachusetts; Denver, 
Colorado; Lafayette, Louisiana; San 
Francisco, California; Seattle, 
Washington; and Washington, DC. 

Based on the expressions of interest 
received, MMS decided to hold meetings 
in New Orleans, Louisiana; Houston, 
Texas; and Los Angeles, California. 
Should significant additional interest be 
demonstrated for the holding of 
meetings at additional locations, a 
schedule for such meetings will be 
developed and published. ' 

Presentations at the meetings will 
include a summary of changes in the 
COOR as compared to the rules in 
existence prior to the effective date of 
these consolidated and updated rules 
and responses to questions which are 
received by MMS relative to the revised _ 
rule prior to July 6, 1988. The MMS 
anticipates that responses to some 
followup questions as well as responses 
to a number of questions received in 
advance of these meetings will require 
more detailed analysis. Thus, those 
responses will not be ready for 
presentation at the meetings. In such 
cases, answers will be provided to 
parties posing the questions at a later 
date. 

Questions received by the Regional 
Director, Gulf of Mexico OCS Region, 
which are primarily applicable to the 
Gulf of Mexico, will be discussed at the 
meetings in New Orleans and Houston. 
The primary difference between these 
two sessions will be the followup 
questions raised by participants. 

Questions received by the Regional 
Director, Pacific OCS Region, which are 
primarily applicable to the Pacific, will 
be discussed at the Los Angeles 
meeting. 

Since there was insufficient interest to 
warrant scheduling a meeting in the 
Alaska or Atlantic OCS Regions, 
answers to questions received by the 


Regional Directors for Atlantic or 
Alaska OCS Regions, which are 
primarily applicable to operations in 
either of those areas, will be provided 
directly to the parties ——s the 
questions. 

Date: June 21 1988, 
John B. Rigg, 
Associate Director for Offehore Minerals 
Management. 
[FR Doc. 88-14361 Filed 6-23-88; 8:45 am] 
BILLING CODE 4310-MR-M 


DEPARTMENT OF DEFENSE 
Office of the Secretary 

32 CFR Part 144 

[DOD Directive 5525.8) 


Service by Members of the Armed 
Forces on State and Local Juries 


AGENCY: Department of Defense. 
ACTION: Final rule. 


summary: Section 502 of the FY 1987 
Defense Authorization Act, Pub. L. 99- 
661, codified at 10 U.S.C. 982, authorized 
the Secretaries of the Military 
Departments to exempt active-duty 
members from State and local jury duty 
under certain conditions. This rule 
would implement 10 U.S.C. 982 by 
establishing uniform DoD policies 
concerning jury duty service by active- 
duty members. 


EFFECTIVE DATE: June 13, 1988. 


FOR FURTHER INFORMATION CONTACT: 
Major R. Ketler, Office of the Assistant 
Secretary of Defense (Force 
Management and Personnel), the 
Pentagon, Room 3D823, telephone (202) 
697-3387. 


SUPPLEMENTARY INFORMATION: 
List of Subjects in 32 CFR Part 144 


Military personnel, Courts, Armed 
Forces. 

Accordingly, Title 32, Chapter I, is 
amended to add Part 144 as follows: 


PART 144—SERVICE BY MEMBERS OF 
THE ARMED FORCES ON STATE AND 
LOCAL JURIES 


Sec. 

144.1 
144.2 
144.3 
144.4 
144.5 


Purpose. 

Applicability. 

Definitions. 

Policy. 

Responsibilities. 

144.6 Procedures. 

144.7 Effective date and implementation. 


Authority: 10 U.S.C. 982. 
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§ 144.1 Purpose. 

This part implements 10 U.S.C. 982 to 
establish uniform Department of 
Defense policies for jury service by 
members of the Armed Forces on active 
duty. 


§144.2 Applicability. 

The provisions of this part apply to 
active-duty members of the Armed 
Forces. 


§ 144.3 Definitions. 


(a) Armed Forces. The Army, Navy,- . 
Air Force, Marine Corps, and the Coast 
Guard when it is operating as'a Service 
in the Navy. 

(b) State. Includes the fifty United 
States, U.S. Territories, District of 
Columbia, and the Commonwealth of 
Puerto Rico. 

(c) Active duty. Full-time duty in the 
active military service of the United 
States. Includes full-time training duty, 
annual training duty, active duty for 
training, and attendance, while in the 
active military service, at a school 
designated as a Service school by law or 
by the Secretary of the Military 
Department concerned. 

(d) Operating forces. Those forces 
whose primary mission is to participate 
in combat and the integral supporting 
elements thereof. 


§ 144.4 Policy. 


It is DoD policy to permit members of 
the Armed Forces maximally to fulfill 


- their civic responsibilities consistent 


with their military duties. For service 
members stationed in the United States, 
servicing on a State or local jury is one 
such civic obligation. Service members 
are exempt from jury duty, when it 
unreasonably would interfere with 
performance of their military duties or 
adversely affect the readiness of a unit, 
command, or activity. 


§144.5 Responsibilities. 


The Secretaries of the Military 
Departments, or designees, in 
accordance with regulations prescribed 
by the Secretary concerned, shall 
determine whether Service members 
shall be exempt from jury duty. This 
authority may be delegated no lower 
than to commanders authorized to 
convene special courts-martial. 


§ 144.6 Procedures. 

The Secretaries of the Military 
Departments shal! publish procedures 
that provide the following: 

(a) When a Service member on active 
duty is summoned to perform State or 
local jury duty, the Secretary concerned, 
or the official to whom such authority 
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has been delegated, shall:decide if such 
jury duty would: . 

(1) Interfere unreasonably with the 
performance of the service member's 
military duties. 

(2) Affect adversely the readiness of 
the unit, command, or activity to which 
the member is assigned. 

(b) If such jury service would interfere 
with the service member's military 
duties or adversely affect readiness, the 
service member shall be exempted from 
jury duty. The decision of the Secretary 
concerned, or the official to whom such 
authority has been delegated, shall be 
conclusive. 

{c) All general and flag officers, 
commanders and commanding officers, 
officers-in-charge, and all personnel 
assigned to the operating forces, in a 
training status, or stationed outside the 
United States are exempt from serving 
on a State or local jury. Such jury 
service necessarily would interfere with 
the performance of military duties by 
these members and adversely affect the 
readiness of the unit, command, or 
activity to which they are assigned. 

(d} Service members who serve on 
State or local juries shall not be charged 
leave or lose any pay or entitlements ~ 
during the period of service. All fees 
accrued to the member for jury service 
are payable to the United States 
Treasury. Members are entitled to any 
reimbursement from the State or local 
jury authority for expenses.incurred in 
the performance of jury duty, such as for 
transportation costs or parking fees. 

(e) Written notice of each exemption 
determination shall be provided to the 
responsible State or local official who 
summoned an exempt member for jury 
duty. 


§ 144.7 Effective date and implementation. 
This part is effective June 13, 1988. 
June 21, 1988. 


Linda M. Bynum, 


Alternate OSD Federal Register Liaison . 
Ojficer, Department of Defense. 


{FR Doc. 8838-14308 Filed 6-23-88; 8:45 am] 
BILLING CODE 3810-01-M 


NATIONAL ARCHIVES AND RECORDS 
ADMINISTRATION 


36 CFR Part 1258 


NARA Fee Schedule 


AGENCY: National Archives and Records 
Administration. 


ACTION: Final rule. 


SUMMARY: This rule makes three minor 
clarifications. to the NARA fee schedule. 
There is no change to the fees charged 


for reproductions and no impact on the 
public. 


EFFECTIVE DATE: June 24, 1988. 

FOR FURTHER INFORMATION CONTACT: 
Adrienne C. Thomas or Nancy Allard at 
202-523-3214 (FTS 523-3214). 


SUPPLEMENTARY INFORMATION: This rule 
is being issued as a final rule with no 
prior notice of proposed rulemaking 
because the changes made are technical 
and non-substantive in nature. A 
sentence is added to § 1258.2(a) to 
clarify that some reproduction services 
may not be available at.all NARA 
facilities. Most NARA facilities, for 
example, offer either 11-inch by 17-inch 
or 18-inch by 24-inch microfilm-to-paper 
copiers, but not both sizes. Self-service 
electrostatic copiers are also not. 
available in all NARA field facilities. (In 
those facilities, reséarchers may use 
authorized personal paper-to-paper 
copiers in accordance with § 1254.27.) 

The authentication service listed in | 
§ 1258.12({a} is renamed “certification” to 
better describe the service of certifying 
that the reproduction is a true copy of a 
document in the holdings of the National 
Archives. In § 1258.12(b}(3), the 
description of slides is modified to 
delete the qualifying phrase “(from an 
existing negative).”” 

This rule is not a major rule for the- 
purposes of Executive Order 12291 of 
February 17, 1981. As required by the 
Regulatory Flexibility Act, it is hereby 
certified that this proposed rule will-not 
have a significant impact on smail 
business entities. 


List of Subjects in 36 CFR Part 1258 


Archives and records. 

For the reasons set forth in the 
preamble, Chapter XII of Title 36 of the 
Code of Federal Regulations is amended 
to read as follows: 


PART 1258—FEES 


1. The authority citation for Part 1258 
continues to read as follows: 


Authority: 44 U.S.C. 2116(c). 


2. Section 1258.2 is amended by 
revising paragraph (a) to read as 
follows: 


§ 1258.2 Applicability. 

(a) Except as otherwise provided in 
this section, fees for the reproduction of 
NARA archival records, donated 
historical materials, and records filed 
with the Office of the Federal! Register. 
as set forth in § 1258.12. Some 
reproduction services listed in § 1258.12 
may not be available at all NARA 


facilities. 


* * * + * 
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3. Section 1258.12 is amended by 
revising paragraph (a) to read as follows 
and by removing from paragraph (b)(3) 
the words “(from an existing negative)”: 


§ 1258.12 Fee schedule. 
(a) Certification: $2.00. 


* * . * * 
Dated: June 10, 1988. 
Don W. Wilson, 
Archivist of the United States. 
[FR Doe. 88-14317 Filed 6-23-88; 8:45 am] 
BILLING CODE 7515-01-M 


GENERAL SERVICES 
ADMINISTRATION 


41 CFR Part 105-53 


Statement of Organization and 
Functions 


AGENCY: General Services 
Administration. 


ACTION: Final rule. 


summary: The General Services 
Administration (GSA) is revising its 
statement of organization and functions 
to reflect its current organizational 
structure, functional arrangements, and 
organizational titles; and to update and / 
or correct the addresses and telephone 
numbers of the Business Service 
Centers. This regulation is informational 
in nature and is published in accordance . 
with the Freedom of Information Act. 


EFFECTIVE DATE: June 24, 1988. 


FOR FURTHER INFORMATION CONTACT: 
Sylvester H. Kish, Director, 
Organization and Productivity 
Improvement Division, (202-566-0086). 


SUPPLEMENTARY INFORMATION: The 
General Services Administration (GSA) 
has determined that this rule is not a 
major rule for the purposes of E.O. =~ 
12291 of February 17, 1981, because it is 
not likely to result in an annual effect on 
the economy of $100 million or more; a 


_ major increase in costs to consumers or 


others; or significant adverse effects. 
Therefore, a Regulatory Impact Analysis” 
has not been prepared. GSA has based 
all administrative decisions underlying 
this rule on adequate information 
concerning the need for, and the 
consequence of, this rule; has 
determined that the potential benefits to 
society from this rule outweigh the 
potential costs and has maximized the 
net benefits and has chosen the 
alternative approach involving the least 
net cost tosociety. 
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List of Subjects in 41 CFR Part 105-53 


Information Resources Management 
Service, Computer technology, Federal 
buildings and facilities, Federal Supply 
Service, Government property, 
Government property management, 
Organization and functions 
(Government agencies), Public Buildings 
Service, Surplus Government property, 
and Strategic materials. 


PART 105-53—STATEMENT OF 
‘ORGANIZATION AND FUNCTIONS 


1. The authority citation for Part 105- 
53 continues to read as follows: 


Authority: 5 U.S.C. 552{a){1)}, Pub. L. 90-23, 
81 Stat. 54 sec. (a)(1); 40 U.S.C. 486{c), Pub. L. 
81-152, 63 Stat. 390, sec. 205{c). ; 


2. The table of contents for Part 105- 
53'is amended by revising two entries as 
follows: 

Sec. 

105-53.130+2 Office of Ethics and Civil 
Rights. 

105-53.140 Office of Congressional and 
Industry Relations. 


Subpart A—General 


3. Section 105-53.118 is amended by 
revising paragraphs (b), (j), and {m) as 
follows: 


§ 105-53.118 Locations of material 
available for public inspection. 
* * * a * 

(b) Business Service Center, General 
Services Administration, 10 Causeway 
Street, Boston, MA 02222. Telephone: 
617-565-8100. 

* * * * 7 

(j) Business Service Center, General 
Services Administration, Denver Federal 
Center, Denver, CO 80225. Telephone: 
303-236-7408. 

* 7 * * * 

(m) Business Service Center, General 
Services Administration, GSA Ceztter, 
Auburn, WA 98001. Telephone: 206-931- 
7957. : 

4. Section 105-53.120 is revised as 
follows: 


§ 105-53.120 Address and telephone 
numbers. 

The Office of the Administrator; 
Office of Ethics and Civil Rights; Office 
of the Executive Secretariat; Office of 
Small and Disadvantaged Business 
Utilization; Office of Inspector General; 
GSA Board of Contract Appeals; 
Information Security Oversight Office; 
Office of Administration; Office of 
Operations; Office of Acquisition Policy; 

_ Office of General Counsel; Office of the 
Comptroller; Office of Congressional 
and Industry Relations; Office of Policy 
Analysis; Office of Public Affairs; 


Information Resources Management 
Service; Federal! Property Resources 
Service; and Public Buildings Service are 
located at 18th and F Streets NW., 
Washington, DC 20405. The Federal 
Supply Service is located at Crystal Mall 
Building 4, 1941 Jefferson Davis 
Highway, Arlington, VA, however, the 
mailing address is Washington, DC 
20406. The telephone number for the 
above addresses is 202-472-1082. The 
addresses of the eleven regional offices 
are provided in § 105-53.151. 


Subpart B—Centrai Offices 


5. Section 105-53.130-2 is revised to 
read as follows: 


§ 105-53.130-2 Office of Ethics and Civil 
Rights. 

The Office of Ethics and Civil Rights, 
headed by the Special Counsel for 
Ethics and Civil Rights, is responsible 
for developing, directing, and monitoring 
the agency's programs governing 
employee standards of ethical conduct, 
equal employment opportunity, and civil 
rights. It is.the focal point for the 
agency's implementation of the Ethics in 
Government Act of 1978. The principal 
statutes covering the Civil Rights 
Program are Titles VI and VII of the 
Civil Rights Act of 1964, Title IX of the 
Educational Amiendments Act of 1972, 
sections 501 and 504 of the Vocational 
Rehabilitation Act of 1973, the Age * 
Discrimination in Employment Act of 
1975, and the Equal! Pay Act. 

6. Section 105-53.132 is amended by 
revising (a) and (b) as follows: 


§ 105-53.132 GSA Board of Contract 
Appeais. 

(2) Creation and Authority. The GSA 
Board of Contract Appeals (GSBCA), 
headed by the Chairman, GSA Board of 
Contract Appeals, was established on 
February 28, 1979, by the Administrator 
of General Services as an independent 
administrative/judicial tribunal under 
the provisions of the Contract Disputes 
Act of 1978 (Pub. L. 95-563). The Board 
was granted additional authority 
pursuant to the Brooks Act, 40 U.S.C. * 
759(f) (Pub. L. 99-591). 

(b) Functions. The GSBCA hears, 
considers, and decides disputes 
between contractors and GSA and other 
executive departments, agencies, and 
commissions under the provisions of the 
Contract Disputes Act of 1978, the 
“Disputes” clause of contracts, and in 
connection with contract related claims. 
The Board furnishes hearing examiners 
for the Suspension and Debarment 
Board which serves as the factfinder in 
suspension and proposed debarment 
matters. The Suspension and Debarment 
Board provides the suspending official 
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with a determination as to whether 
adequate evidence exists to support the 
cause for suspension, delivers written 
findings of fact to the debarring official . 
which resolve any facts in dispute based 
on a preponderance of the evidence and 
determines whether a cause for 
debarment exists. The Board also serves 
as an.ad hoc body convened to consider 
any other type of dispute, including 
appeals involving violations of post- 
Federal employment restrictions 
pursuant to the Ethics in Government Act 
of 1978. Additionally, the Board hears, 
considers, anc decides-ADP protests by 
interested parties pursuant to the Brooks 
Act, 40 U.S.C. 759(f}. 


* * *. * * 


7. Section 105-53.134 is revised'as’ 
follows: 


§ 105-53.134 Office of Administration. 


The Office of Administration, headed 
by the Associate Administrator for 
Administration, participates in the 
executive leadership of the agency; 
providing advice on the formulation of 
major policies and procedures, 
particularly those of a critical or 
controversial nature, tothe. ~ 
Administrator and Deputy 
Administrator. The Office plans and 
administers programs in organization, 
productivity improvement, position 
management, training, staffing, position 
classification and pay administration, 
affirmative action, employee relations, 
workers’ compensation, career 
development, GSA internal security, 
reporting requirements, regulations, 
internal directives, records, 
correspondence procedures, Privacy and 
Freedom of Information Acts, printing 
and duplicating, mail, 
telecommunications, graphic design, and 
support for congressional! field offices. 
The office also serves as the central . 
point of contro] for audit and inspection 
reports from the Inspector General and 
the Comptroller General of the United 
States; manages the GSA internal 
controls evaluation, improvement, and 
reporting program; oversees 
implementation of OMB Circular. A-76 
agencywide. In addition, the office 
includes a secretariat to oversee Federal 
advisory committees and houses the 
Cooperative Administrative Support 
Program. 

8. Section 105-53.135 is revised as 
follows: 


§ 105-53.135 Office of Operations. 


The Office of Operations, headed by 
the Associate Administrator for 
Operations, participates in the executive 
leadership of the agency‘and plans and 


BEST COPY AVAILABLE 
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coordinates customer liaison activities 
for GSA. 

9. Section 105-53.139 is amended by 
revising paragraph (a) as follows: 


§ 105-53.139 Office of the Comptrolier. 

(a) Functions. The Office of the 
Comptroller, headed by the Comptroller, 
is responsible for centralized 
agencywide budget and accounting 
functions; overall allocation and 
administrative control of agencywide 
resources and financial management 
programs; and planning, developing, and 
directing GSA’s executive management 
information-system. 

11. Section 105-53.140 is revised as 
follows: 


§ 105-53.140 Office of Congressional and 
Industry Relations. 

The Office of Congressional and 
Industry Relations, headed by the 
Associate Administrator for 
Congressional and Industry Relations, is 
responsible for directing and 
coordinating the legislative and 
congressional activities of GSA, 
formulating GSA-wide policy that 
relates to regional operations, 
supervising GSA’s Regional 
Administrators, and planning and 
coordinating GSA business and industry 
relations activities. 

12. Section 105-53.144 is. amended by 
revising paragraph (b) as follows: 


(b} Functions. FPRS is responsible for 
utilization surveys of Federal real 
property holdings; the reuse of excess 
real property; the disposal of surplus 
real property; and “acquiring, 
maintaining quality, storing, and 
disposing of the Nation's inventory of 
strategic and critical materials essential 
to the military and industrial 
requirements of the United States in 
times of emergency. [*Effective July 3, 
1988, the National Defense Stockpile 
will be transferred from GSA to the 
Department of Defense in accordance 
with Executive Order 12626.} 


* * * 7 


Subpart C—Regional Offices 


11. Section 105~-53.150 is revised as 
follows: 


§ 105-53.150 Organization and Functions. 
Regional offices have been 
established in 11 cities throughout the 
United States. Each regional office is 
headed by a Regional Administrator 
who reports to the Associate 
Administrator for Congressional and 


Industry Relations. The geographic 
compesition of each region is shown in 
§ 105-53.151. 

13. Section 105-53.151 No. 1 is revised 
as follows: 


§ 105-53.151 Geographic composition, 
addresses, and telephone 


* * * * * 


No. 1. (Comprising the States of 
Connecticut, Maine, Massachusetts, New 
Hampshire, Rhode Island, and Vermont); 
Boston FOB, 10 Causeway Street, Boston, MA 
02222. Telephone: 617-565-5860. 
* * . * * 

Dated: June 21, 1988. 
Paul T. Weiss, 
Associate Administrator for Administration. 
[FR Doc. 88-14281 Filed 6-23-88; 8:45 am] 
BILLING CODE 6820-34-M 


FEDERAL EMERGENCY 
MANAGEMENT AGENCY 


44 CFR Part 64 
[Docket No. FEMA 6797} 


Suspension of Community Eligibility 


AGENCY: Federal Emergency 
Management Agency, FEMA. 


ACTION: Final rule. 


SumMARY: This rule lists communities, 


where the sale of flood insurance has 
been authorized under the National 
Flood Insurance Program (NFIP), that 
are suspended on the effective dates 
listed within this rule because of 
noncompliance with the floodplain 
management. requirements of the 
program. If FEMA receives, 
documentation that the community has 
adopted the required floodplain 
management measures prior to the 
effective suspension date given in this 
rule, the suspension will be withdrawn 
by publication in the Federal Register. 
EFFECTIVE DATES: The third date 
(“Susp.”) listed in the fourth column. 
FOR FURTHER INFORMATION CONTACT: 
Frank H. Thomas, Assistant 
Administrator, Office of Loss Reduction, 
Federal Insurance Administration, (202} 
646-2717, Federal Center Plaza, 500 C 
Street, Southwest, Room 416, 
Washington, DC 20472. 
SUPPLEMENTARY INFORMATION: The 
National Flood Insurance Program 
(NFIP), enables property owners to 
purchase flood insurance at rates made 


- reasonable through a Federal subsidy. In 


return, communities agree to adopt and 
administer local floodplain management 
measures aimed.at protecting lives and - 
new construction from future flooding. 
Section 1315 of the National Flood 
Insurance Act of 1968, as amended (42 
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U.S.C. 4022}, prohibits flood insurance 
coverage as authorized under the 
National Flood Insurance Program (42 
U.S.C. 4001-4128) unless an appropriate 
public body shall have adopted 
adequate floodplain management 
measures with effective enforcement - 
measures. The communities listed in this 
notice no longer meet that statutory 
requirement for compliance with 
program regulations (44 CFR Part 59 et. 
seq.). Accordingly, the communities will 
be suspended on the effective date in 
the fourth column. As of that date, flood 
insurance will no longer be available in 
the community: However, some of these 
communities may adopt and submit the 
required documentation of legally 
enforceable floodplain management 
measures after this rule is published but 
prior to the actual suspension date. 
These communities will not be 
suspended and will continue their 
eligibility for the’sale of insurance. A 
notice withdrawing the suspension of 
the communities will be published in the 
Federal Register. In the interim, if you 
wish to determine if a particular 
community was suspended on the 


‘suspension date, contact the appropriate 


FEMA Regional Office or the NFIP 
servicing contractor. 

In addition, the Federal Emergency 
Management Agency has identified the 
special flood hazard areas in these 


~ communities by publishing a Flood 


Hazard Boundary Map. The date of the 
flood map, if one has been published, is 
indicated in the fourth column of the 
table. No direct Federal financial — 
assistance (except assistance pursuant 
to the Disaster Relief Act of 1974 not in 
connection with a flood) may legally be 
provided for construction or acquisition 
of buildings in the identified special 
flood hazard area of communities not 
participating in the NFIP and identified 
for more than a year, on the Federal 
Emergency Management Agency’s initial 
flood insurance map of the community 
as having flood-prone areas. (Section 
202(a) of the Flood Disaster Protection 
Act of 1973 (Pub. L. 93-234), as 
amended). This prohibition against 
certain types of Federal assistance 
becomes effective for the communities 
listed on the date shown in the last 
column. 

The Administrator finds that notice 
and public procedure under 5 U.S.C. 
553(b) are impracticable and 
unnecessary because communities listed 
in this final rule have been adequately 
notified. Each community receives a 6- 
month, 90-day, and 30-day notification 
addressed to the Chief Executive Officer 
that the community will be suspended 
unless the required floodplain 





Federal Register / Vol. 53, No. 


management measures are met prior to 
the effective suspension date. For the 
same reasons, this final rule may take 
effect within less than 30 days. 

Pursuant to the provision of 5 U.S.C. 
605{b), the Administrator, Federal 
Insurance Administration, FEMA, 
hereby certifies that this rule if 
promulgated will not have a significant 
economic impact on a substantial 
number of small entities. As stated in 
section 2 of the Flood Disaster 


Protection Act of 1973, the establishment - 


of local floodplain management together 
with the availability of flood insurance 


Siate and jocation 


961446 | Jan. 2, 1976, Emerg.; July 1, 1988, Reg, 


New York: Marion, t town-of, Wayne County... 


decreases the economic impact of future 
flood losses to both the particular 
community and the nation as a whole. 
This rule in and of itself does not have a 
significant economic impact. Any 
economic impact results from the 
community's decision not to (adopt) 
(enforce) adequate floodplain 
management, thus placing itself in 
noncompliance of the Federal standards 
required for community participation. In 
each entry, a complete chronology of 
effective dates appears for each listed 
community. 


Commu- | Effective dates of authorization/cancellation 


Region !l—tMinimal Conversions 


Laeger cuasiteniasgnieegunepnnedineneaieiemnteicagerstiasianepnesliadig Oe tata cies 


July 1, 1988, Susp. 


New. York: Van Etten, village. of, Chemung 361056 |-July 11, 1975, Emerg.; July 1, 1988, Reg., 


County. 
New York: West Union, town of, Steuben 
ee 





ed areas. 


Minnesota: Rock Com wcbicinpiiinad 
areas. 
Wisconsin: Balsam Lake, village of, Polk 


New Mexico: Bayard, village of, Grant 
County. 
New Mexico: Tatum, town of, Lea County 


Texas: Wickett, city of, Ward County 


Kansas: Delphos, city of, Ottawa County 


Nebraska: Dawson County, unincorporated 
areas. 


270642 
550333 


July 1, 1988, Susp. 


361437 | June 27, 1975, Emerg.; July 1, 1988, Reg., 


July 1, 1988, Susp. 


Region IV 


Tonmesion MoNairy “County. er eee 18, 1986, Emerg.; July 1, 1988, Reg., ba 1988... Re calsSaiale i dltsaaescadanesD easteicactianigr aia 1988. 


July 1, Basand Suen. 


Region Vv 
“May 13, 1974, Emerg.; July 1, 1988, Reg.; 
July 1, 1988, Susp. 
April 30, 1975, Emerg.; July 1, 1988, Reg.; 
July 1, 1988, Susp. 


Oct. 28, 1975, Emerg.; July 1, 1988, Reg.; 
July 1, 1988, Susp. 

Oct. 16, 1980, Emerg.; July 1, 1988, Feg.; 
July 1, 1988, Susp. 

June 10, 1975, Emerg.; July 1, 1988, Reg., 
duly 1. , 1088, Susp. 


Region vi 

Aug. 6, 1975, Emerg.; July 1, 1988, Reg.; 
July 1, 1988, Susp. 

Mar. 8, 1984, Emerg.; July 1, 1988, Reg.; 
July 1, 1988, Susp. 


Region |—Reguiar Conversions _ 





Massachusetts: Bedford, town of, Midd'e- 
sex County. 
Vermont: Pittsford; town of, Rutland County .. 


Somerset County. - 


Pennsylvania: Germany, township of, 
Adams County. 
Pennsylvania: Hamiltonban, 
Adams County. 


township of, 


ahh 


422296 
421252 


Aol. 2, 1971, Emerg; Sept. 7, 1973, Reg: 
July 4, 1986, Susp. 

June 10, 1975, Emerg.; July 4, 1988, Reg.; 
July 4, 1988, Susp. 


Region i! 


New Jersey: Bound Brook, borough of, 340430 | Jan. 14, 1972, Emerg.; Aug. 15, 1983, Reg.; 


July 4, 1988, Susp. 


Region tll 
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| duly 4, “1988 


jeereseneareitionaerentiaa goat 


July 1, 1988 
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List of Subjects in 44 CFR Part 64 


Flood insurance—floodplains. 
PART 64—[ AMENDED] 


1: The authority citation for Part 64 
continues to read as follows: 


Authority: 42 U.S.C. 4007 et. seq.. 
Reorganization Plan No. 3 of 1978, E.O. 12127. 


2. Section 64.6 is amended by adding 
in alphabetical sequence new entries to 
the table. 


§ 64.6 List of eligible communities. 


Date certain 
Federal 
. assistance no 
Current effective map date longer 
available in 
special flood 
hazard areas 


ee 


July 1, 1988. 


July 1, 1988... 


July 1, 1988. 








sdbaitaeschshsaendielsbemmasiia 4, 1988. 








Aug. 29, 1975, Emerg.; July 4, 1988, Reg.; 
July 4, 1988, Susp. 

Oct. 15, 1975, Emerg.,/ July 4, 1988, Reg.; 
July 4, 1988, Susp. 


vod July 4, 1988. 





State and location 


Pennsylvania: Highland, township of, 
Adams County. 
Pennsylvania: Liberty, township of, Adams 


township of, 
township of, 


Pennsylvania: Poirt Marion, borough of, 
Fayette County. 

Pennsylvania: Snake Spring, township of, 
Bedford County. 

West Virginia: Harrison County, unincorpo- 
rated areas. 

West Virginia: Marion County, unincorporat- 
ed areas. 


Alabama: Chambers ‘County, unincorporat- 
ed areas. 
Alabama: Lanett, city of, Chambers County ... 


Ohio: Jewett, ie of, Harrison Gia 





Missouri: Andrew County, unincorporated 
areas. 
Missouri: Clinton, city of, Henry.County 


~~ —y— 


North Dakota: Bowman, city of, Bowman | 
County. 
South Dakota: Fort Pierre, city of, Stanley 
County. | 
_ omni 


Aaine: Anson, town of, Somerset County 


Massachusetts: Holbrook, town of, Norfolk 
County. 

Massachusetis: Huntington, town of, Harmnp- 
shire County. \ 


. 


Ponneyivenie: Bertin, township ot, “Wayne 
County. 

Pennsylvania: Bethel, township of, Berks 
County. 

Pennsylvania: Huntington, 
Adams County. 

Pennsylvania: Penn, township of, Berks 
County. 

Pennsylvania: Porter, township of, Ciinton 
County. 

Pennsylvania: Salem, township of, Wayne 
County. 

Pennsylvania: Shohola, township of, Pike 
County. 

Pennsylvania: Tunkhannock, township of, 
Wyoming County. 
Virginia: Front Royal, 
County. 


township of, 


town of, Warren 


Georgie: Cherokee County, unincorporated 
areas. } 


aooeenien anmepenincoans 





papwininiiamnenanusiessib-esectenpitntinennips 


—. mnie 


421253 
421255 
1988, Reg.; 
1988, Reg: 
1988, Reg.; 
1988, Reg.; 


421256 | Dec. i, 1975, Emerg; July 4, 
July 4, 1988, Susp. 

July 24, 1975, Emerg.; July 4, 
July 4, 1988, Susp. 

July 3, 1974, Emerg.; July 4, 
July 4, 1988, Susp. 

Feb. 28, 1977, Emerg.; July 4, 
July 4; 1988, Susp. 

Aug. 17, 1976, Emerg.; July 4, 
July 4, 1988, Susp. 

Aug. 21, 1977, Emerg.; July 4, 


July 4, 1988, Susp. 


421257 
421617 
421349 
540053 1988, Reg.; 


1988, Reg.; 


Current effective map date 





Region IV 


July 29, 1975, Emerg.; July 4, 
July 4, 1988, Susp. 

| May 13, 1975, Emerg.; July 4, 

| duly 4, 1988, Susp. 


Region V 


390259 | June 17, 1975, Emerg.; July 4, 
duly 4, 1988, Susp. 


Region Vil 





SS EEE 


290004 | 
July 4, 1988, 


290155 | June 25, 1975, Emerg.; July 4, 1988, Reg.; 
duly 4, 1988, Susp. 


Region Vill 


Sept. 16, 1975, Emerg.; July 4, 1988, Reg; 
July 4, 1988, Susp. 


| duly 4, 1968, Susp. 


330012 


465419 


Region l—Regular Conversions 


230123 | Apr. 24, 1975, Emerg.; July 15, 1988, Reg. 
July 15, 1988, Susp. 

255212 July 31, 1970, Emerg.; Apr. 28, 1972, Reg.; 
July 15, 1988, Susp. 

250165 | July 9, 1975, Emerg.; July 15, 1988, Feg.; 


July 15, 1988, Susp. 
Region Itt 


1988, Reg.; 





July 15, 1988 





422158 | Jan. 23, 1976, Emerg.; July 15, 1988, Reg.; 
July 15, 1988, Susp. 

June 19, 1978, Emerg.; July 15, 1988, Reg.; 
July 15, 1988, Susp. 

Mar. 26, 1974, Emerg.; July 15, 1988, Reg.; 
July 15, 1986, Susp. 

| July 2, 1975, Emerg.; July 15, 1988, Reg.; 

July 15, 1988, Susp. 

420333 | June 1, 1973, Emerg.; July 15, 1988, Reg:; 
duly 15, 1988, Susp. 

Sept. 30, 1975, Emerg.; July 15, 1988, 
Reg.; July 15, 1988, Susp. 

421969 | Aug. 7, 1975, Emerg.; July 15, 1988, Reg.; 
July 15, 1988, Susp. 

June 9, 1975, Emerg.; July 15, 1988, Reg.; 
July 15, 1988, Susp. 

510167 | Apr. 2, 1974, Emerg.; July 15, 1988, Reg.; 

July 15, 1988, Susp. 


——————EE —— 


Region tV 


130424 | Feb. 9, 1976, Emerg.; July 15, 1988, Reg:; 
July 15, 1988, Susp. 


421052 
421143 
421091 


422172 





COG i i oe 


July 4, 1988. 


Oct. 45, 4980. 


July 15, 1988. 
Do. 
Do. 


July 15, 1988. 


Do. 


sss 8 8 § S 
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State and location 


Georgia: Canton, city of, Cherokee County... 


Georgia: Holly Springs, city of, Cherokee 
Georgia: Woodstock, city of, Cherokee 


in. Almena, village of, Barron 


County. 
lWineis: Alexander County, unincorporated 
areas. 


Montana: Bozeman, city of, Gatlatin County..:: 


Montana: Flathead County, unincorporated 
areas. 


California Coronado, city of, San Diego 
County. 

California: Encinitas, city of, San Diego 
County. 

California: San Marcos, city of, San Diego 


County. : 
California: Santa Maria, city of, Santa Bar- 


Effective dates of authorization/cancellation 
of sale of flood insurance in community 


Jan. 25, 1975, Emerg.; July 15, 1988, Reg.; 
July 15, 1988, Susp. 

Dec. 24, 1975, Emerg.; July 15, 1988, Reg.; 
July 15, 1988, Susp. 

Jan. 20, 1976, Emerg.; July 15, 1988, Reg.; 
July 15, 1988, Susp. 5 
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Current effective map date 


Nov. 17, 1976, Emerg.; July 15, 1988, Reg.; | July 15, 1988...... 


July 15, 1988, Susp. 
Aug. 30, 1974, Emerg.; July 15, 1988, Reg.; 
July 15, 1988, 
June 6, 1974, Emerg.; Jan. 3, 1986, Reg.; 
~July 15, 1988, Susp. 


May 14, 1971, Emerg.; Feb. 1, 1979, Reg.; 
July 15, 1988, 

May 12, 1975, Emerg.; Mar. 15, 1982, Reg.; 
July 15, 1988, 

Oct. 31, 1975, Emerg.; Sept. 4, 1984, Reg.; 
duly 15, 1988, Susp. 


July 15, 1988, Susp. 

Oct. 22, 1987, Emerg.; July 15, 1988, Reg.; 
July 15, 1988, Susp. 

Jan. 7, 1982, Emerg.; Aug. 1, 1978, Reg.; 
duly 5, 1988, Susp. 

Jan. 15, 1974, Emerg.; June 1, 1981, Reg.; 
July 15, 1988, Susp. 


May 27, 1975, —— July 15, 1988, Reg.: 
July 15, 1988, Si 


Aug. 12, 1975, Emerg.; June 3, 1988, Reg.; 
duly 16, 1988, Susp. 


Code for teading third column: Emerg.—Emergency; Reg.—Regular; Susp.—Suspension. 


Harold T. Duryee, 
Administrator, Federal insurance 
Administration. 

Issued: June 20, 1988. 


[FR Doc. 88~14283 Filed 6-23-88; 8:45 am] 


BILLING CODE 6718-21-M 


FEDERAL COMMUNICATIONS 
COMMISSION 


47 CFR Part 22 
[CC Docket No. 87-274, FCC 88-107] 


Common Carrier Services; Elimination 
of Commission Review of 
Capitalization Plans for Mobile Radio 
Cellular Systems 


AGENCY: Federal Communications 
Commission. 
ACTION: Final rule. 


SUMMARY: Ihe Federal Communications 


Commission has amended § 22.901(d) of 


July 15, 1988. 


..| July 15, 1988. 


its Rules, 47 CFR 22.901(d), to eliminate 
the requirement that the seven Regional 
Bell Holding Companies (RBOCs) obtain 
FCC approval of the manner in which 
they capitalize the structurally separate 
corporations through which they 
conduct their mobile radio cellular 
operations. The rule required that the 
RBOCs obtain this approval prior to 
obtaining any interest in or transferring 
any assets to such corporations and 
prior to modifying any FCC-approved 
cellular capitalization plan. The 
Commission eliminated the 
requirements because it was convinced 
that they serve no regulatory purpose 
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which would outweigh the significant 
cost they impose. 

EFFECTIVE DATE: July 29, 1988. 
ADDRESS: Federal Communications 
Commission, Washington, DC 20554. 
FOR FURTHER INFORMATION CONTACT: 
William A. Kehoe III, Common Carrier 
Bureau, (202) 632~7500. 
SUPPLEMENTARY INFORMATION: This is a 
summary of the FCC’s Report and Order 
in CC Docket 87-274, FCC 88-187, 
adopted May 31, 1988, and released June 
14, 1988. The full text of the FCC’s 
decision is available for inspection and 
copying in the FCC Dockets Branch, 
Room 230, 1919 M Street NW., 
Washington, DC. The complete text of 
this document may be purchased from 
the Commission's copy contractor, 
International Transcription Service, 
(202)857-3800, 2100 M Street NW., Suite 
140, Washington, DC 20037. 


Summary of Report and Order 


The FCC requires that the seven 
RBOCs provide mobile radio cellular 
services only through subsidiaries that 
are structurally separated from the 
BOCs. The RBOCs have been required 
to obtain FCC approval of the manner in 
which they capitalize their cellular 
subsidiaries prior to obtaining any 
interest in or transferring any assets-to 
such corporations and prior to modifying 
any FCC-approved cellular 
capitalization plan. 

In a Notice of Proposed Rulemaking 
released August 4, 1987, the FCC 
proposed to eliminate these 
capitalization plan filing and updating 
requirements. After reviewing the 
comments filed in response to that 
proposal, the FCC decided that the 
requirements served no regulatory 
purpose which would outweigh the 
significant costs they impose. The FCC 
found that cellular capitalization plan 
review was not necessary for detecting 
improper cross-subsidization and 
interconnection abuses. The FCC stated 
that more direct mechanisms, such as its 
requirement that the RBOCs’ maintain 
separate books of account for their 
cellular subsidiaries, would adequately 
protect ratepayer interests. 

The FCC certified in the Notice that 
the Regulatory Flexibility Act, 5 U.S.C. 
601 et seq. (1982), is not applicable to the 
rule changes adopted in this proceeding. 
The Report and Order eliminates 
capitalization plan filing and updating 
requirements which are applicable only 
to the RBOCs. Those companies are not 
“small entit[ies]” within the meaning of 
the Regulatory Flexibility Act, which 
incorporates the definition of a “small 
business” in section 3 of the Small 
Business Act as a definition of “small 


entity.” 15 U.S.C. 633. Those definitions 
exclude any business which is dominant 
in its field of business. Each of the 
RBOCs owns local exchange carriers 
(LECs) which have dominant, monopoly 
positions in their respective local 
service areas, because the LECs are 
usually the’sole provider of local 
exchange and interstate access services. 
Moreover, the RBOCs, their telephone’ 
company subsidiaries, and all or most of 
their cellular subsidiaries are very large 
enterprises. In accordance with Section 
605 of the Regulatory Flexibility Act, 5 
U.S.C. 605, a copy of the certification 
was sent to the Chief Counsel for 
Advocacy of the Small Business 
Administration at the time of 
publication of a summary of the Notice 

of Proposed Rulemaking in the Federal 
Register. 

Although it found that the Regulatory 
Flexibility Act does not apply to this 
proceeding, the FCC requested comment 
regarding the effect implementation of 
the proposals made in the Notice would 
have on small exchange carriers and 
other small business entities. . 
Commenters were requested to analyze 
the ways, if any, in which such 
implementation might burden small 
businesses. There were-no comments on 
this issue. 

The. amendments adopted in the 
Report and Order were analyzed with 
respect to the Paperwork Reduction Act 
of 1980, 44 U.S.C. 3501-20, and were 
found not to be subject to the 
procedures of section 3507 of that Act, 
44 U.S.C. 3507, because the FCC was 
eliminating rule requirements which 
applied to fewer than ten ern 
entities. 


Ordering Clause 


Accordingly, it is ordered that, 
pursuant to sections 1, 4{i)}, 4(j), 218, 220, 
and 403 of the Communications Act of - 
1934, as amended, 47 U.S.C. 151, 154(i), 
154{j), 218, 220, and 403, and section 553 
of the Administrative Procedure Act, 5 
U.S.C. 553, that the rule changes 
discussed in this Order are adopted, ~ 
effective July 29, 1988. 


List of Subjects in 47 CFR Part 22 
Mobile radio cellular systems, 
Capitalization plans. 


Federal Communications Commission. 
H. Walker Feaster III, 
Acting Secretary. 


Rules Section 


Part 22 of the Commission's Rules and 
Regulations, 47 CFR Part 22, is amended 
as follows: 
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PART 22 —[AMENDED] 


1. The authority citation for Part 22 
continues to read as follows: 

Authority: Secs. 4, 303, 48 Stat. 1066, 1082, 
as amended (47 U.S.C. 154, 303), sec. 553 of 
the Administrative Procedure Act (5 U.S.C. 
553), unless otherwise noted. 


2. Section 22.901 is amended by 
revising paragraph (d) to read as 
follows: 


§ 22.901 Eligibility. 
* * * * * 

(d) A‘carrier subject to the restriction 
in paragraph (b) of this section: 

(1) Shall not engage in the sale or 
promotion of cellular services on behalf 
of the separate corporation or sell, lease 
or otherwise make available to the 
separate corporation any transmission 
facilities which are used in any way for 
the provision of its landline telephone 
services, except on a compensatory, 
arms-length basis; this section shall not 
prohibit joint advertising or promotional 
efforts by the landline carrier and its 
cellular affiliate; and 

(2) May not provide to any such: 
separate corporation any customer 
proprietary information unless such 
information is available to any member 
of the public on the same terms and 
conditions. 

[FR Doc. 88-14259 Filed 6-23-88; 8:45 am] 
BILLING CODE 6712-01-M 


DEPARTMENT OF TRANSPORTATION 


National Highway Traffic Safety 
Administration 


49 CFR Part 571 


[Docket No. 87-10; Notice 2] 
RIN 2127-AC25 


Federal Motor Vehicle Safety 


‘Standards; Power-Operated Window 


Systems 


AGENCY: National Highway Traffic 
Safety Administration (NHTSA), DOT. 


ACTION: Final rule. 


SUMMARY: This final rule amends 
Standard No. 118, Power-Operated 
Window Systems, to extend the 
Standard’s applicability to light trucks. 
The agency concludes that power 
windows in light trucks present the 
same risk of injury to vehicle occupants 
as power windows in vehicle types 
already subject to the Standard. This 
rule also narrows the restrictions on the 
operation of power windows so that 
these restrictions no longer apply to the 
opening of power windows. NHTSA is 
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making this change because the only 
significant risk of injury by a moving 
power window occurs during the closing 
of such a window. 

In the notice proposing to amend 
Standard 118, NHTSA also considered a 
number of proposals: Extending the 
standard’s requirements to power- 
operated sunroofs; and either permitting 
external non-key locking systems to 
operate power windows and sunroofs, 
or prohibiting all external operating 
systems. For the reasons stated in the 
_ preamble to this final rule, the agency is 
reserving judgment of these issties, and 
will address them further in a 
subsequent notice of proposed 
rulemaking. 

DATES: Paragraph S2, extending the 
application of Standrd 118 to light 
trucks, is effective December 21, 1988. 
Paragraph S3, limiting Standard 118 
requirements to closing a power- 
operated window or partition, is 
effective July 25, 1988. Petitions for 
reconsideration of this rule must be 
submitted not later than July 25, 1988. 
ADDRESSES: Submit petitions for 
reconsideration to the Administrator, 
National Highway Traffic Safety 
Administration, Room 5220, 400 Seventh 
Street SW., Washington, DC 20590. 
FOR FURTHER INFORMATION CONTACT: 
Kenneth Rutland, Crash Avoidance 
Division, National Highway Traffic 
Safety Administration, 400 Seventh 
Street SW., Washington, DC 20590. 
Telephone #: (202) 366-5267. 
SUPPLEMENTARY INFORMATION: 
Introduction. On October 16, 1987, 
NHTSA published a notice of proposed 
rulemaking (NPRM) proposing several 
changes to Standard No. 118, Power- 
Operated Window Systems (49 CFR 
571.118). (52 FR 38488, October 16, 1987.) 
First, the agency proposed to include 
light trucks (less than 10,000 Ibs. gross 
vehicle weight rating or “GVWR”) 
among the vehicle classes to which the 
Standard applies. The principal 
examples of these vehicles are pickup 
trucks and cargo vans. The agency 
noted that light truck owners frequently 
use these vehicles to transport 
passengers, including small children. 
NHTSA tentatively concluded that 
power-operated window systems in light 
trucks should offer the same protection 
as power window systems installed in 
other vehicles commonly used to 
transport passengers, 

Second, the agency proposed to 
amend the introductory portion of 
subparagraph S3 of Standard 118 to 
make its requirements regrading the 
operation of power windows apply only 
to closing a power window (rather than 
to any circumstance where the window 


is “operable”), because injury during 
unsupervised power window operations 
is likely to occur only when a closing 
power window catches an occupant'’s 
head or other body part between the 
closing window and the door frame. 
NHTSA stated that opening a power 
window seemed unlikely to cause 
adverse safety consequences. 

Third, the agency proposed either 
revising or eliminating paragraph S3{c). 
‘The proposed revision was to reduce the 
restrictions on the type of external. 


‘mechanism that could be used for 
. operating a power window by replacing 


the term “key-locking system” in 
subparagraph S3(c) with the less 
restrictive term “locking system.” 
NHTSA stated that the term “key- 
locking system” excludes nontraditional, 
keyless locking systems that permit a 
person to control entry and other 
aspects of vehicle operation externally 
through punching numeric or alpha 
numeric codes on a touch-pad control. In 
the interest of facilitating technological 
innovation, the agency proposed 
adopting the broader term provided that 


- this action would have no adverse 


safety consequences. 

In the alternative, the agency 
addressed the question whether to 
eliminate subparagraph S3(c) entirely, 
doing away with any external controls 
for closing a power-operated window. 
NHTSA had received reports of a small 
number of incidents alleging that 
children were harmed when a child 
inside the vehicle reached out and 
operated the key-locking mechanism, or 
when a person outside the vehicle 
inadvertently raised a power-operated 
window. . 

Fourth, the agency proposed to 
expand Standard 118 to include power- 
operated sunroofs. The agency 
tentatively concluded that operating a 
sunroof presented the same risk of 
injury to small children as operating 
traditional power windows and 
partitions. While it appeared that most, 
manufacturers installed power sunroofs 
that met Standard 118 requirements, 
‘NHTSA sought to eliminate the risk of a 
manufacturer's installing a power 
sunroof or similar device that does not 
provide protection for the technical 
reason that the device is neither a 
“window” nor “partition.” 

Commenters. The agency received 18 
comments on these proposed changes. 
Ten commenters were motor vehicle 
manufacturers: Austin Rover Group, Ltd. 
(ARG); BMW of North America (BMW); 
Chrysler Motors Corporation (Chrysler); 
Fiat; Ford Motor Company (Ford); 
General Motors Corporation (GM); 
Jaguar; Land Rover Ltd. (Land Rover); 
Toyota Motor Corporation (Toyota); and 
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Volkswagen of North America (VWoA). 
The National Automobile Dealer's 
Association (NADA), the Injury 
Prevention Resource and Research 
Center (IPRRC), and six individuals also 
commented. NADA and IPRRC 
endorsed the proposed amendments 
without further comment. Two 
individuals raised matters that were 
beyond the scope of the notice. 

Extending the Standard to Light 
Trucks. Chrysler, Ford, Land Rover, GM, 
Toyota, and Fiat all supported this part 
of the proposal. Chrysler and GM stated 
that power window systems in their 
light duty trucks already comply with 
Standard 118. Ford stated that it 
“generally concurred” in the agency's 
(NPRM) rationale, but made no further 
comment. 

VWoOA suggested that the agency 
document the safety need for expanded 
coverage. The agency believes that there 
already is sufficient justification for 
extending the Standard to light trucks. 
As the NPRM stated, light trucks 
commonly are used for passenger 
transport, including transporting small 
children. The rationale for Standard 118 
is to minimize the risk of injury to 
children from unsupervised power 
window operation. This safety rationale 
applies to all vehicles commonly used 
for passenger transport. 

One individual commenter, Mr. 
Charles B. Jones, suggested that the 
agency also extend the Standard to 
include vans. The Standard already 
applies to passenger vans, which fall in 
the category of multipurpose passenger 
vehicles. The multipurpose passenger 
vehicle (MPV) class consists of vehicles 
constructed on a truck chassis, or 
constructed with special features for 
occasional off-road operation, and 
which have a designed seating capacity 
of 10 or less than 10 persons. When this 
final rule becomes effective, the 
Standard will also apply to cargo vans, 
which are classified as trucks. 

Other individuals whose comments 
were within the scope of the notice 
either did not address this issue, or 
endorsed this part of the proposal 
without comment. 

For the preceding reasons, and for the 
reasons set out in the NPRM, NHTSA is 
amending Standard 118 by including 
light trucks among the vehicle classes to 
which the Standard applies. 

Applying the Standard to Closing 
Power Windows Only. All of the motor 
vehicle manufacturers who commented 
on the notice supported this part of the 
proposal generally for the reasons the 
agency set out in the proposal. 

Of the three individuals who 


commented on this question, one 
a> 
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expressed unqualified support, and two, 
Misters C.R. Blydenburgh and Charles B. 
Jones, expressed disagreement. Mr. 
Blydenburgh commented that NHTSA's 
position apparently does not 
contemplate a child’s falling out of an 
open window, and noted thet because 
power windows are easier to operate 
than a conventional window, the 
likelihood is greater that a'small child 
will be exposed to this safety risk in a 
vehicle with a power window system. 
Mr. Jones stated that a child can be 
injured if the child puts a finger between 
the glass and traction slot on an opening 
window. 

The agency agrees with Mr. 
Blydenburgh that some children may 
find it easier to operate a power window 
than a conventional one. However, 
NHTSA does not agree that this 
condition creates a significant safety 
risk. First, the agency believes that most 
children who would be at risk of falling 
out of a vehicle after opening one of its 
power windows are youngsters of about 
2 or 3 years old. All 50 states and the 
District of Columbia‘ require that these 
children be in child safety. seats: The 
most recent results in a 19-city survey 
reveal that for August through October 
of 1987, child restraint usage in ihe 
survey area was 82%. Since children 
who are properly restrained are not 
subject to this risk and since a 
substantial majority of children are 
restrained, the potential population 
subject to the risk suggested by Mr. 


Blydenburgh is limited. Similarly, a child - 


who is properly restrained is somewhat 
less likely to:subject himself to the harm 
that Mr. Jones addresses. 

Second, the risk of injury as a result of 
falling from an open window is greatest 
in a moving vehicle. Since this 
amendment only regulates:the operation 
of power windows in stationary 
vehicles, it will not affect the safety risk 
suggested by Mr. Blydenburgh. Further, 
in many vehicles equipped with power 
window systems, a driver may prevent 
the operation of power windows: For 
small children, this design feature can 
make a power window system safér 
than a conventional one, and again 
reduces the prospect of a child catching - 
ane between the glass and traction 
siot. - 

Finally, the agency is not aware of 
any data supporting a safety need to 
restrict power window openings. For 
these reasons, and for the reasons set 
out in the NPRM, NHTSA is amending 
the Standard so that’it applies only to 
the closing of power windows. The 
provision of this amendment narrowing 
the application of Standard 118 to 
opening power-operated windows and 


partitions, will be effective July 25, 1988. 
(Section 571.118, paragraph S3.) The ~ 
agency finds that there is good cause for 


_making paragraph S3 effective in less 


than 180 days because the change will 
relieve a restriction, thereby expanding 
manufacturer flexibility. 

Other Issues. As noted earlier in this 
notice, the agency proposed other 
changes to Standard 118. Earlier in this 
document, the agency described the two 
options under consideration with 
respect to paragraph S3(c). They were 
(1) deleting the word “key” from the 
term “kéy-locking system” to expand 
design options for external power 
window controls, or (2} deleting 
paragraph S3(c) altogether, and thereby 
prohibit external controls on the vehicle 
for closing power windows. The 
remaining proposed change was to 
extend the Standard to cover power- 
operated sunroofs. The agency has 
detetmined to reassess these proposals, 
and to issue a subsequent notice of 
proposed rulemaking addressing them. 
NHTSA is delaying action on these 
issues for the following reasons. 

_ While most commenters said that 
non-key locking systems should be 
permissible, a few raised the question of 
whether it is possible for unsupervised 
children more easily to gain access to a 
vehicle through a key-less locking 
system. One commenter stated that a 
touch-pad system lends itself to this 
danger, while.an infrared remote system 
would not.:.The agency has some 
concern whether key-less systems 
present an unreasonable safety risk, or 
whether a minimum force requirement 
for operating such systems would . 
reduce any unreasonable risk. NHTSA 
will invite comment and explore these 
issues in the subsequent NPRM. 

All but one of the relevant comments 
opposed the alternative suggestion of 
prohibiting any external control for 
opening a power window. After having 
reviewed the comments, NHTSA 
tentatively concluded that a ban on all 
external power window system controls 
would be inappropriate given the 
absence of data,that show external key- 
locking systems present an 
unreasonable safety risk. However, if 
the,agency determines that key-less 
locking systems should be an acceptable 
means for complying with Standard 118, 
then NHTSA may propose performance 
requirements for external key-less 
systems. For example, there is a 
question whether a key-less locking 


- system should operate only when a 


positive force is applied to the locking 
device. These-‘matters should be the 
subject of another proposal. 
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Most relevant comments endorsed the 
agency's proposal to extend the 
Standard to power-operated roof 
systems, although a number suggested 
alternative wording so that power- 
operated convertible roofs do not fall 
under the Standard. Some of these 
power roofs operate through the key- 
less kinds of controls that the agency is 
considering addressing in a subsequent 
notice. Use of key-less systems for 
power roofs is permissible since power 
roofs are not currently subject.to the 
Standard. If the agency were to extend 
the Standard and its current prohibition 
against key-less locking systems to 
power roofs, then those power roofs 
using those systems would have to be 
redesigned. Until the agency resolves 
the issue of key-less locking controls, 
NHTSA has determined to maintain the 
status quo. This means that there is no 
prohibition against installing a key-less 
locking system for sunroofs. 


Impact.Assessments 
A. Costs and Benefits 


NHTSA has determined .that this rule 
is not a major rule under Executive 
Order 12291, nor a significant rule within 
the meaning of Department of 


Transportation regulatory policies and 


procedures. Further, the cost impacts.are 


_minimal. Therefore, neither a regulatory 


impact analysis nor a full regulatory 
evaluation is required. These 
conclusions are based on NHTSA’s 
understanding that all light trucks 
equipped with power window systems 
already meet Standard 118's 
requirements, The amendment 
narrowing the requirements regarding 
the operation of power windows will 
expand a manufacturer’s design options, 
and enhance user convenience. The cost 
savings, if any, from the second 
amendment will be minimal. 


B. Small Business Impact 


NHTSA has considered the effects of 
this rulemaking action under the 
Regulatory Flexibility Act. Based upon 
the agency’s evaluation, I certify that 
this rule will not have a significant 
economic impact on a substantial. 
number of small entities. The agency 
believes that few, if any, of the vehicle 
manufacturers would qualify as small 
entities. This amendment would affect 
small businesses, small organizations, 
and small governmental units only to 
the extent that these entities purchase 


' motor vehicles. The preceding section 


notes the‘agency’s assessment that this 
amendment will have no significant cost 
impact to the industry, and therefore it 
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will not result in significant increases in 
consumer prices. 


C. Environmental Impact 


As it is required to do under the 
National Environmetal Policy Act of 
1969, NHTSA has considered the 
enviromental impact of this rule. This 
final rule relieves an operational 
restriction on power-operated window 
systems, and extends Standard 118 to 
light trucks, a class of motor vehicles 
that the agency understands already are 
made in a manner consistent with the 
performance requirements of the 
Standard. Consequently, this rule will 
not significantly change any aspect of 
motor vehicle manufacture or operation. 
Therefore, the agency has determined 
that this rule will not have any 
significant impact on the quality of the 
human environment. 


D. Federalism Impact 


The agency has analyzed this action 
under principles and criteria of 


Executive Order 12612, and has 
determined that this final rule does not 
have sufficient Federalism implications 


’ to warrant preparing a Federalism 


Assessment. 


E. Regulatory Identifier Nuinber 


A regulatory information number 
(RIN) is assigned to each regulatory 
action listed in the Unified Agenda of 
Federal:Regulations. The Regulatory 
Information Service Cernter publishes 
the.Unified Agenda in April and 
October ef each year. The RIN number 
contained in the heading of this 
document can be used to cross reference 
this action with the Unified Agenda. 


List of Subjects in 49 CFR Part.571 


Imports, Motor vehicle safety, Motor 
vehicles. ; 

In consideration of the foregoing, 
NHTSA amends Title 49 CFR 571.118.as 
follows: 


PART 571—[ AMENDED] 


1. The authority citation for Part.571 
continues to read as follows: 


Authority: 15 U.S.C. 1392, 1401, 1403, 1407; 
delegation of authority-at 49 CFR 1.50. 


§ 571.118. [Amended] 

2. $2 is revised,to read as follows: 

$2. Application. This standard applies 
to passenger cars, multipurpose 
passenger vehicles, and trucks with a 
gross vehicle weight rating of 10,000 
pounds or less. ee 

3. The introductory text of S3 i 
revised to read as follows: 

S3. Operating Requirements. Power 
window or partition systems may be 
closed only in the following 
circumstances: 

* * * * * 
Issued on June 21, 1988. 
Diane K. Steed, 
Administrator. 
[FR Doc. 88-14329 Filed 6-23-88; 8:45 am} 
BILLING CODE 4910-59-M 
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Proposed Rules 


This section of the FEDERAL .REGISTER 
contains notices to the-public of the 
proposed issuance of rules and 
regulations. The purpose of these notices 
is to give interested persons en 
opportunity to participate in the rule 
making prior to the adoption of the final 
rules. . 


DEPARTMENT OF AGRICULTURE 
Federai Crop Insurance Corporation 


7 CFR Part 401 
[Admt. No. 31; Doc. No. $438S]} 


General Crop Insurance Regulations 


AGENCY: Federal Crop Insurance 
Corporation, USDA. 
ACTION: Proposed rule. 


SUMMARY: The Federal Crop Insurance 
Corporation (FCIC) proposes to amend 
the General Crop Insurance Regulations 
(7 CFR Part 401), effective for the 1989 
and succeeding crop years, to change 
the result under the General Crop 
Insurance Policy with respect to a claim 
for indemnity when the information 
provided by the policyholder on the 
acreage report results in lower premium 
than is determined to be due The 
intended effect of this rule is to include 
provisions for crops with dollar based 
guarantees and to reduce the guarantee 
if the share, practice, or type results in 
lower premium than that determined on 
the basis of the acreage report. 

DATE: Written comments, data, and 
opinions on this proposed rule must be 
submitted not later than July 25, 1988, to 
be sure of consideration. 


ADDRESS: Written comments on this 
proposed rule should be sent to Peter F. 
Cole, Office of the Manager, Federal 
Crop Insurance Corporation, Room 4090, 
South Building, U.S. Department of 
Agriculture, Washington, DC 20250. 

FOR FURTHER INFORMATION CONTACT: 
Peter F. Cole, Secretary, Federal Crop 
Insurance Corporation, U.S. Department 
of Agriculture, Washington, DC 20250, 
telephone (202) 447-3325. 
SUPPLEMENTARY INFORMATION: This 
action has been reviewed under USDA 
procedures establishment by 
Department Regulation 1512-1. This 
action does not constitute a review as to 
the need, currency, clarity, and 
effectiveness of these regulations under 
those procedures. The sunset review 


date established for these regulations is 
established as April 1, 1992. 

John Marshall, Manager, FCIC, (1} has 
determined that this action is not a 
major rule as defined by Executive 
Order 12291 because it will not result in: 
(a) An annual effect on the economy of 
$100 million or more; (b} major increases 
in costs or prices for consumers, 
individual industries, federal, State, or 
local governments, or a geographical 
region; or (c) significant adverse effects 
on competition, employment, 
investment, productivity, innovation, or 
the ability of U.S.-based enterprises to 
compete with foreign-based enterprises 
in domestic or export markets; and (2} 
certifies that this action will not 
increase the federal paperwork burden 
for individuals, small businesses, and 
other persons. 

This action is exempt from the 
provisions of the Regulatory Flexibility 
Act; thererfore, no Regulatory Flexibility 
Analysis was prepared. 

This program is listed in the Catalog 
of Federal Domestic Assistance under 
No. 10.450. 

This program is not subject to the 
provisions of Executive Order 12372 
which requires intergovernmental 
consultation with State and local 
officials. See the Notice related to 7 CFR 
Part 3015, Subpart V, published at 48 FR 
29115, June 24, 1983. 

This action is not expected to have 
any significant impact on the quality of 
the human environment, health, and 
safety. Therefore, neither an 
Environmental Assessment nor an 
Environmental Impact Statement is 
needed. 

Under the provisions of the General 
Crop Insurance Policy, contained in 7 
CFR Part 401, the General Crop 
Insurance Regulations, the premium for 
crop insurance coverage is based upon 
information provided by the insured on 
the acreage report. FCIC will 
proportionately reduce the guarantee if 
the information on the acreage report 
results in a lower premium than the 
actual premium determined to be due. 

The provisions contained in 7 CFR 
401.8(d)9.d. do not provide for 
information on acreage reports for crops 
wtih a dollar based guarantee. Further, 
this subsection does not provide for a 
reduction in guarantee if share, practice, 
or type is the reason for the premium 
being lower than the actual premium 
determined to be due. 
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For the above reasons FCIC herein 
proposes to amend subsection 9.d. of the 
General Crop Insurance Policy to 
include reference to crops with a dollar . 
based guarantee, and to change the 
reduction in guarantee. 

FCIC is soliciting public comment for 
39 days after publication of the rule in 
the Federal Register. 

. All written comments received 
pursuant to this proposed rule will be 
availble for public inspection and 
copying in the Office of the Manager, 
Federal Crop Insurance Corporation, 
Reom 4090, South Building, U.S. 
Department of Agriculture, Washington, 
DC 20250, during regular business hours, 
Monday through Friday. 


List of Subjects in 7 CFR Part 401 
General crop insurance regulations. 
Proposed Rule 


Accordingly, pursuant to the authority 
contained in the Federal Crop Insurance 
Act, as amended (7 U.S.C. 1501 e¢ seq.), 
the Federal Crop Insurance Corporation 
proposes to amend the Genera! Crop 
Insurance Regulations (7 CFR Part 401), 
to be effective for the 1989 and 
succeeding crop years, in the following 
instances: 


PART 401—GENERAL CROP 
INSURANCE REGULATIONS— 
REGULATIONS FOR 1988 AND 
SUBSEQUENT CONTRACT YEARS 


1. The authority citation for 7 CFR 
Part 401 continues to read as follows: 


Authority: 7 U.S.C. 1506, 1516. 


2. 7 CFR 401.8(d)9.d. is revised to read 
as follows: 


§401.8 The application and policy. 


* * * * * 


(d) = ¢ 8 


9. Claim for indemnity. 


d. If the information reported by you on 
the acreage report results in a lower premium 
for a unit than the premium determined to be 
due on the basis of the share, acreage, 
practice, or type determined to actually exist, 
the per acre guarantee or amount of insurance 
on the unit will be reduced proportionately. In 
the event that acreage is under-reported, all 
production from insurable acreage, whether 
or not reported as insurable, will count 
against the guarantee or amount of insurance. 
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* * * e * 


Done in Washington, DC on June 1, 1988. 
john Marshall, 


Manager, Federal Crop Insurance 
Corporation. 


[FR Doc. 88-14276 Filed 6-23-88; 8:45 am} 
BILLING CODE 3410-08-M 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 
[Docket No. 87-NM-174-AD} 


Airworthiness Directives; SAAB- 
Scania AB Model SF-340A Series 
Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Supplemental Notice of 
Proposed Rulemaking (NPRM); 
reopening of comment period. 


sSumMaARY: This notice proposes to 
amend an earlier proposed 
airworthiness directive (AD), applicable 
to SAAB-Scania AB Model SF-340A 
series airplanes, that would have 
required modification to the wiring and 
connectors associated with separation 
(explosive) bolts in the main landing 
gear (MLG) emergency extension 
system. It would also have required the 
separation bolt wiring harness to be 
lengthened and the existing harness to 
be re-routed and secured. This proposal 
would amend the applicability 
statement to include additional affected 
airplanes to ensure proper modification 
of those airplanes. 

DATES: Comments must be received no 
later than August 2, 1988. 

ADDRESSES: Send comments on the 
proposal in duplicate to Federal 
Aviation Administration, Northwest 
Mountain Region, Office of the Regional 
Counsel (Attn: ANM-103), Attention: 
Airworthiness Rules Docket No. 87-NM- 
174-AD, 17900 Pacific Highway South, 
C-68966, Seattle, Washington 98168. The 
applicable service information may be 
obtained from SAAB-Scania, Aircraft 
Division, S-58188 Linkoping, Sweden. 
This information may be examined at 
the FAA, Northwest Mountain Region, 
17900 Pacific Highway South, Seattle, 
Washington, or Seattle Aircraft 
Certification Office, 9010 East Marginal 
Way South, Seattle, Washington. 

FOR FURTHER INFORMATION CONTACT: 
Ms. Armella Donnelly, Standardization 
Branch, ANM-113; telephone (206) 431- 
1967. Mailing address: FAA Northwest 


Mountain Region, 17900 Pacific Highway 
South, C-68966, Seattle, Washington, 
98168. 


SUPPLEMENTARY INFORMATION: 


Comments Invited 


Interested persons are invited to” 
participate in the making of the 
proposed rule by submiiting such 
written data, views, or arguments as 
they may desire. Communications 
should identify the regulatory docket 
number and be submitted in duplicate to 
the address specified above. All 


.communications received on or before 


the closing date for comments specified 
above will be considered by the 
Administrator before taking action on 
the proposed rule. The proposals 
contained in this Notice may be changed 
in light of the comments received. All 
comment submitted will be available, 
both before and after the closing date 
for comments, in the Rules Docket for 
examination by interested persons. A 
repart summarizing each FAA/public 
centagt concerned with the substance of 
this proposal will be filed in the Rules 
Docket. 


Availability of NPRM 


Any person may obtain a copy of this 
Notice of Proposed Rulemaking (NPRM) 
by submitting a request to the FAA, 
Northwest Mountain Region, Office of 
the Regional Counsel (Attn: ANM-103), 
Attention: Airworthiness Rules Docket 
No. 87-NM-174-AD, 17900 Pacific 
Highway South, C-68966, Seattle, 
Washington 98168. 


Discussion 


A proposal to amend Part 39 of the 
Federal Aviation Regulations to 
supersede AD 87-13-07, Amendment 39- 
5662 (52 FR 23947; June 26, 1987), with a 
new airworthiness directive which 
would have required modification of the 
wiring and connectors of the main 
landing gear (MLG) emergency 
extension system on certain SAAB 
Model SF-340A series airplanes, was 
published as a Notice of Proposed 
Rulemaking (NPRM) in the Federal 
Register on March 8, 1988 (53 FR 7373). 
The comment period closed May 2, 1988. 

One commenter suggested that the 
applicability of the proposed rule be 
expanded to reflect not only SAAB- 
Scania Model SF-340A airplanes, seria! 
numbers —003 through -078, but also 
-079 through -108, inclusive, since the 
unsafe condition addressed in the 
NPRM is likely to exist or develop on 
these airplanes of the same type design. 
The FAA has considered this 
information and had determined that the 
proposa! must be amended to include 
these additional affected airplanes to 


23771 


ensure their modification in accordance 
with paragraph B. of.the proposal. 
(These.airplanes are not affected by the 
requirements of preposal paragraph A. 
since the modification required by that 
paragraph has been accomplished on 
these planes in production.) Since this 
action would expand the scope of the 
proposed AD, the comment period has 
been reopened to provide adequate time 
for public comment. 

Additionaliy, the Notice has been 
revised to reflect the proper name of the 
manufacturer as “SAAB-Scania.” 

It is estimated that 18 additional 
airplanes of U.S. registry would be 
affected by this AD, that it would take 
approximately 4 manhours per airplane 
to accomplish the required actions and 
that average labor cest would be $40 per 
manhour. Estimated cost of parts per 
airplane is $1,475. Based on these 
figures, the additional cost impact of the 
AD on U.S. operators is estimated to be 
$29,430. 

The regulations set forth in this notice 
would be promulgated pursuant to the 
authority in the Federal Aviation Act of 
1958, as amended (49 U.S.C. 1301, et 
seg.), which statute is construed to 
preempt state law regulating the same 
subject. Thus, in accordance with 
Executive Order 12612, it is determined 
that suth regulations do not have 
federalism implications warranting the 
preparation of a Federalism 
Assessment. 

For these reasons, the FAA has 
determined that this document (1) 
involves a proposed regulation which is 
not major under Executive Order 12291 
and (2) is not a significant rule pursuant 
to the Department of Transportation 
Regulatory Policies and Procedures (44 
FR 11034; February 26, 1979); and it is 
further certified under the criteria of the 
Regulatory Flexibility Act that this 
proposed rule, if promulgated, will not 
have.a significant economic impact, 
positive or negative, on a substantial 
number of small entities because of the 
minimal cost of compliance per airplane 
($1,635). A copy of a draft regulatory 
evaluation prepared for this action is 
contained in the regulatory docket. 


List of Subjects in 14 CFR Part 39 
Aviation safety, Aircraft. 
The Proposed Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
proposes to amend § 39.13 of Part 39 of 
the Federal Aviation Regulations (14 
CFR 39.13) as follows: 
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PART 39—{AMENDED] 


1. The authority citation for Part 38 
continues to read as follows: 


Authority: 49 U.S.C. 1354{a}, 1421 and 1423; 
49 U.S.C. 106(g} (Revised Pub. L. 97-499, 
January 12, 1983); and 14 CFR 11.89, 


§39.13 [Amended] 


2. By revising the Notice of Proposed 
Rulemaking, Docket 87-NM-174—AD, FR 
Doc. 88-4950, published in the Federal 
Register on March 8, 1988 (53 FR 7373), 
as follows: 


SAAB-SCANIA: Applies to Model SF-340A 
airplanes, manufacturer's serial numbers 
. SF 340A-003 through -108 inclusive, 
certificated in any category. Compliance 
required as indicated, unless previously 
accomplished. 

To ensure the reliability of the emergency 
main landing gear extension system, 
accomplish the following: 

A. For airplanes, serial numbers SF 340A- 
003 to -078, inclusive: Within 90 days after 
the effective date of this AD, modify the 
wiring and connectors of the main landing 
gear emergency extension system in 
accordance with SAAB Service Bulletin SF 
340-32-028, Revision 1, dated November 25, 
1986. 

B. For airplanes with serial numbers SF 
340A-003 to -108, inclusive: Within $0 days 
after the effective date of this AD, lengthen 
the electrical harnesses for the separation 
bolts, and re-route and secure the existing 
harnesses, in accordance with SAAB Service 
Bulletin SF 340-32-041, Revision 1, dated 
October 9, 1987. 

C. An alternate means of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager, 
Standardization Branch, ANM-113, FAA, 
Northwest Mountain Region. 

Note: The request should be forwarded 
through an FAA Principal Maintenance 
Inspector (PMI), who may add any comments 
and then send it to the Manager, 
Standardization Branch, ANM-113. 

D. Special flight permits may be issued in 
accordance with FAR 21.197 and 21.199 to 
operate airplanes to a base for the 
accomplishment of the modificatons required 
by this AD. 


All persons affected by this directive 
who have not already received the 
appropriate service documents from the 
manufacturer may obtain copies upon 
request to SAAB-Scania Aircraft 
Division, $.581 88, Linkoping, Sweden. 
These documents may be examined at 
the FAA, Northwest Mountain Region, 
17900 Pacific Highway South, Seattle, 
Washington, or the Seattle Aircraft 
Certification Office, 9010 East Marginal 
Way South, Seattle, Washington. 


This action would supersede AD 87-13-07, 
Amendment 39-5662 


Issued in Seattle, Washington, on June 14, 
1988. ° 


’ Frederick M. Isaac, 


Acting Director, Northwest Mountain Region. 
[FR Doc. 88-14254 Filed 6-23-89; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 39 


[Docket No. 88-NM-62-AD} 


Airworthiness Directives; Short 
Brothers SD3-30 Series Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 

ACTION: Notice of Proposed Rulemaking 
(NPRM}. 


SUMMARY: This notice proposes to revise 
an existing airworthiness directive (AD), 
applicable to Shorts Model SD3-30 
series airplanes, which currently 
requires, among other things, inspection 
of the stabilizer-to-fuselage attachment 
pins for corrosion or wear, and’ 
replacement, if necessary. This proposal 
would provide additional instructions 
for one of the inspections listed in the 
previous AD, clarify the area to be 
inspected, and would-change the 
repetitive inspection intervals for that 
inspection. This action is prompted by 
reports of corrosion and/or wear in the 
horizontal stabilizer (tailplane)-to- 
fuselage attachment fittings, bushings, 
and pins. This condition, if not 
corrected, could compromise the 
strength of the horizontal stabilizer 
fuselage assembly. 


DATES: Comments must be received no 
later than August 19, 1988. 


ADDRESSES: Send comments on the 
proposal in duplicate to Federal 
Aviation Administration, Northwest 
Mountain Region, Office of the Regional 
Counsel (Attn: ANM-103), Attention: 
Airworthiness Rules Docket No. 88-NM- 
62-AD, 17900 Pacific Highway South, C- 
68966, Seattle, Washington, 98168. The 
applicable service information may be 
obtained from Short Brothers PLC, 2011 
Crystal Drive, Suite 713, Arlington, 
Virginia 22202-3702. This information 


- may be examined at the FAA, 


Northwest Mountain Region, 17900 
Pacific Highway South, Seattle, 
Washington, or Seattle Aircraft 
Certification Office, 9010 East Marginal 
Way South, Seattle, Washington. 

FOR FURTHER INFORMATION CONTACT: 
Ms. Armella Donnelly, Standardization 
Branch ANM-113; telephone (206) 431- 
1967. Mailing address: FAA, Northwest 
Mountain Region,.17900 Pacific Highway 
South, Seattle, Washington. 
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SUPPLEMENTARY INFORMATION: 
Comments Invited 

Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications 
should identify the regulatory docket 
number and be submitted in duplicate to 
the address specified above. All 
communications received on or before 
the closing date for comments specified 
above will be considered by the 
Administrator before taking action on 
the proposed rule. The proposals 
contained in this Notice may be changed 
in light of the comments received. All 
comments submitted will be available, 
both before and after the closing date 
for comments, in the Rules Docket for 
examination by interested persons. A 
report summarizing each FAA/public 
contact concerned with the substance of 
this proposal will be filed in the Rules 
Docket. 


Availability of NPRM 


Any person may obtain a copy of this 
Notice of Proposed Rulemaking (NPRM) 
by submitting a request to the FAA, 
Northwest Mountain Region, Office of 
the Regional Counsel (Attn: ANM-~103), 
Attention: Airworthiness Rules Docket 
No. 88-NM-62-AD, 17900 Pacific 
Highway South, C-68966, Seattle, 
Washington, 98168. 

Discussion 

On March 30, 1984, FAA issued AD 
84-07-06, Amendment 39-4843 (49 FR 
14500; April 12, 1984), applicable to 
Shorts Model SD3-30 series airplanes, 
which requires the accomplishment of 
various actions to address eight 
separate unsafe conditions identified on 
these airplanes. One of those 
requirements is to inspect the stabilizer-_ 


. to-fuselage attathment pins for 


excessive corrosion or wear, and 
replacement, if necessary. Such 
corrosion or wear, if not detected and 
corrected, could compromise the 
strength of the wing and horizontal 
stabilizer. 

Since the issuance of that AD, there 
have been reports that corrosion and/or 
wear tan occur on the horizontal 
stabilizer (tailplane)-to-fuselage 
attachment fittings and bushings, as 
well as the pins. Corrosion or wear in. 
these areas presents.the same unsafe 
condition as addressed in the existing 
AD. : 

Short Brothers has issued Service 
Bulletin SD3-55-16, Revision 3, dated 
November 1987, which describes 
procedures for repetitive inspections of 
the horizontal stabilizer (tailplane}-to- 
fuselage attachment fittings, pins, and 
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bushings for corrosion and/or wear, and 
replacement, if necessary. The United 
Kingdom Civil Aviation Authority has 
classified this service bulletin as 
mandatory. 

This airplane model is manufactured 
in the United Kingdom and type 
certificated in the United States under 
the provision of § 21.29 of the Federal 
Aviation Regulations and the applicable 
bilateral airworthiness agreement. 

Since this condition is likely to exist 
or develop on other airplanes of this 
same type design registered in the U.S., 
an AD is proposed which would revise 
AD 84-07-06 to require repetitive 
inspections of horizonta} stabilizer 
(tailplane}-to-fuselage attachment 
fittings, pins, and bushings, and 
replacement, as necessary, in 
accordance with the service bulletin 
previously mentioned. 

It is estimated that 58 airplanes of U.S. 
registry would be affected by this AD, 
that it would take approximately 10 
manhours per airplane to accomplish the 
required actions, and that the average 
labor cost would be $40 per manhour. 
Based on these figures, the total cost 
impact of the AD on U.S. operators is 
estimated to be $23,200. 

The regulations set forth in this notice 
would be promulgated pursuant to the 
authority in the Federal Aviation Act of 
1958, as amended (49 U.S.C. 1301, et 
seq.}, which statute is construed to 
preempt state law regulating the same 
subject. Thus, in accordance with 
Executive Order 12612, it is determined 
that such regulations do not have 
federalism implications warranting the 
preparation of a Federalism 
Assessment. 

For these reasons, the FAA has 
determined that this document (1) 
involves a proposed regulation which is 
not major under Executive Order 12291 
and (2) is not a significant rule pursuant 
to the Department of Transportation 
Regulatory Policies and Procedures (44 
FR 11034; February 26, 1979); and it is 
further certified under the criteria of the 
Regulatory Flexibility Act that this 
proposed rule, if promulgated, will not 
have a significant economic impact, 
positive or negative, on a substantial 
number of small entities because of the 
minimal cost per airplane ($400). A copy 
of a draft regulatory evaluation 
prepared for this action is contained in 
the regulatory docket. 


List of Subjects in 14 CFR Part 39 
Aviation safety, Aircraft. 
The Proposed Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 


proposes to amend § 39.13 of Part 39 of 
the Federal Aviation Regulations {14 
CFR 39.13) as follows: 


PART 39—[AMENDED} 


1. The authority citation for Part 39 
continues to read as follows: 


Authority: 49 U.S.C. 1354{a}, 1421 and 1423; 
49 U.S.C. 106{g) (Revised Pub. L. 97-449, 
January 12, 1983); and 14 CFR 11.89. 


§ 39.13 [Amended] 


2. By revising paragraph D. of AD 84- 
07-06, Amendment 39-4843 (49 FR 14500; 
April 12, 1984), as follows: 


“D. To detect excessive corrosion or wear 
in the horizontal stabilizer (tailplane)-to- 
fuselage attachment fittings, pins, and 
bushings: Within 90 days after the effective 
date of this amendment, perform an 
inspection for corrosion or wear of the 
horizontal stabilizer (tailplane)-to-fuselage 
fittings, pins and bushings, in accordance 
with Short Brothers PLC Service Bulletin 
SD3-55-16, Revision 3, dated November 1987. 
For airplanes with less than 4,800 hours total 
time-in-service and less-than 2 years since 
new, accomplishment of this inspection may 
be deferred until accumulating 4,800 hours 
time-in-service or 2 years since new, 
whichever.occurs first. Any parts found to be 
worn or corroded must be replaced prior to 
further flight, in accordance with the service 
bulletin. - 

1. If the pins are not replaced by new pins, 
and if there is no corrosion found on the 
attachment fittings, repeat this inspection at 
intervals not to exceed 1,200 flight hours or 6 
months from the previous inspection, 
whichever occurs sooner. 

2. If all the pins on one side are replaced by 
new pins, repeat the inspection on that side 
within the next 4,800 flight hours or 2 year 
from the replacement, whichever occurs 
sooner. Thereafter, inspect at intervals not to 
exceed 2,400 flight hours or 1 year from the 
previous inspection, whichever occurs 
sooner.” 


All persons affected by this directive 
who have not already received the 
appropriate service documents from the 
manufacturer may obtain copies upon 
request to Short Brothers PLC, 2011 
Crystal Drive, Suite 713, Arlington, 
Virginia 22202-3702. These documents 
may be examined at the FAA, 
Northwest Mountain Region, 17900 
Pacific Highway South, Seattle, 
Washington, or the Seattle Aircraft 
Certification Office, 9010 E. Marginal 
Way South, Seattle, Washington. 

Issued in Seattle, Washington, on June 14, 
1988. 

Frederick M. Isaac, 

Acting Director, Northwest Mountain Region. 
(FR Doc. 88-14255 Filed 6-23-88; 8:45 am] 
BILLING CODE 4910-13-™ 


14 CFR Part 39 
[Docket No. 88-ANE-10} 


Airworthiness Directives; Textron 
Lycoming O-320-A series, -B series, 
-C series, -D series, -E series, O-320- 
H2AD; 10-320-B1A, -B1C, -B1D, 
-B2A,-D1A, -E2A; LIO-320-B1A; A10- 
320-A 1B, -B1B; AE10-320-E 1B, -E28; - 
O-340-ATA, -A1B, -A2A; 0-360-A 
series, -B series, -C series, -D series; 
O-360-F 1A6; AE10-360-B1G6, -H1A; 
HO-360-A1A, -B1A, -B1B; HIO-360-— 
B1A; 0-360-E1A6D; LO-360-E 1A6D; 
LO-360-A1G6D; !0-360-B series; 10- 
360-E1A; O-540-A series; -B series, -E 
series, -F series, -G series, -H series, 
-J series; O-540-W1A5D; AEIO-540- 
D4A5, -D4B5; 10-540-C series, -D 
series, -N series, -T series; and I0- 
540-W1A5D Mode! Reciprocating 
Engines 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 

ACTION: Proposed Rule; Re-opening of 
comment period. 


SUMMARY: This notice re-opens the 
comment period for the submission of 
public comment relating to NPRM 
Docket Number 88-ANE-10 (53 FR 
14814; April 26, 1988) which was to close 
on June 15, 1988. That proposed AD 
would require repetitive inspections of 
the exhaust valve to exhaust guide 
clearance and the exhaust value 
condition with repair and/or 
replacement as necessary. It would also 
require replacement of the P/N 75068 
and P/N 74541 exhaust valves prior to 
accumulating 2,000 hours time in service 
since new, with a new or serviceable 
exhaust valve. 


DATES: Comments must be received on 
or before August 29, 1988. 
ADDRESSES: Comments on the proposal 
may be mailed in duplicate to: Office of 
The Regional Council, Attn: Rules 
Docket No. 88-ANE-10, Federal 
Aviation Administration, New England 
Region, 12 New England Executive Park, 
Burlington, Massachusetrts 01803; or 
delivered in duplicate to Room 311 at 
the above address. 

Comments delivered must be marked: 
“Rule Docket No. 88-ANE-10”. 

Comments may be inspected at the 
New England Region, Office of the 
Regional Counsel, Room 311, between 
the hours of 8:00 a.m. and 4:30 p.m., 
Monday through Friday, except Federal 
holidays. 
FOR FURTHER INFORMATION CONTACT: 
Roy Hettenbach, Propulsion Branch, 
ANE-174, New York Aircraft 
Certification Office, Aircraft 
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Certification Division, New England 
Region, Federal Aviation 
Administration, 181 South Franklin 
Avenue, Room 202, Valley Stream, New 
York 11581; telephone (516) 791-7421. 
SUPPLEMENTARY INFORMATION: 
Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications 
should identify the regulatory docket 
number and be submitted in duplicate to 
the address specified above. All 
communications received.on or before 
the closing date for comments will be 
considered by the Director before taking 
action on the proposed rule. 

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this notice 
must submit a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Docket No. 88-ANE-10". The postcard 
will be date/time stamped and returned 
to the commenter. The proposal 
contained in this notice may be changed 
in the light of comments received. All 
comments submitted will be available, 
both before and after the closing date 
for comments, in the Rules Docket at the 
address given above, for examination by 
interested persons. A report 
summarizing each FAA-public contact, 
concerned with the substance of the 
proposed AD, will be field in the Rules 
Docket. 


Background 


The FAA has determined that an 
unacceptable number of occurrences of 
exhaust valve sticking is being 
experienced before completing the full 
engine time between overhaul life. Since 
this condition is likely to exist or 
develop on other Lycoming reciprocating 
engines that incorporate the “parallel 
valve” cylinder head design, the 
proposed AD would require repetitive 
inspections to determine if reduced 
exhaust valve-to-exhaust guide 
clearances exist. Also, a specific cil and 
filter change/screen cleaning interval is 
required for the affected engines. 

The FAA has determined that the 
original closing date for the comment 
period does not allow sufficient time to 
receive comments from the public and 
that re-opening the comment period 
would afford those commenters the 
opportunity to participate in the 
development of this proposed AD. 


List of Subjects in 14 CFR Part 39 


Engines, Air transportation, Aircrafts, 
Aviation safety, Incorporation by 
reference. 
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This extension is in response to the 
aviation industry's request for adequate 
time to comment. 


PART 39—[AMENDED] 


1. The authority citation for Part 39 
continues to read as follows: 
Authority: 49 U.S.C. 1354{a), 1421, and 1423; 
49 U.S.C. 106(g) (Revised Pub. L..97-449, 
January 12, 1983); and 14 CFR 11.85. 
Issued in Burlington, Massachusetts, on 
June 16, 1988. 
Timothy P. Forte, 
Acting Director, New England Region. 
{FR Doc. 88-14252 Filed 6-23-88; 8:45 am] 
BILLING CODE 4910-13-M 


14 CFR Part 39 
(Docket No. 88-ANE-17} 


Airworthiness Directives; Textron 
Lycoming O-320-A series, -B series, 
-C series, -D series, -E series; 0-320- 
H2AD; !0-320-BIA, -BIC, -BID, -B2A, 
-DIA, -E2A; LIO-320-BIA; A10-320-A1B, 
-B1B; AEIO-320-E 1B, -E2B; O0-340- 
A1A, -A1B, -A2A; 0-360-A series, -B 
series, -C series, -D series; O-360- 
F1A6; AEI0-360-B1G6, H1A; HO-360- 
A1A, -B1A, -B1B; HIO-360-B1A; O- 
360-E 1A6D; LO-360-E1A6D; LO-360- 
A1G6D; 10-360-B series, 10~360-E1A; 
O-540-A series, -B series, -E series, 
-F series, -G series, -H series, -J 
series; O-540-W1A5D; AEIO-540- 
D4A5, -D4B5; 10-540-C series, -D 
series, -N series, -T series; and 10- 
540-W1A5D Model Reciprocating 
Engines 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Proposed rule; re-opening of 
comment period. 


SUMMARY: This notice re-opens the 
comment period for the submission of 
public comments relating to NPRM 
Docket Number 88-ANE-17 (53 FR 
15057; April 27, 1988) which was to close 
on May 31, 1988. That proposed AD 
would require repetitive inspections of 
the exhaust valve-to-exhaust guide 
clearance and mandatory oil filter 
change/screen cleaning intervals. 

The proposal is prompted by an 
increased frequency of service difficulty 
reports on exhaust valve sticking and at 
least 36 incidents of unscheduled 
landings. This increase in service 
difficulties is partially attributed to the 
extensive use of higher-leaded aviation 
gasoline especially in the lower 
compression ratio engines which 
previously used 80/87 octane aviation 
fuel. Exhaust valve sticking has been a 
persistent service problem that is 


caused by many variables and results in 
excessive oil coking and combustion 
deposits that reduce the valve-to-guide 
clearance. Fuel and oi} formulations 
along with engine operation and 
maintanance are directly related to the 
deposit accumulation and deposition 
rate. 

The proposed AD is needed to prevent 
loss of engine power due to exhaust 
valve sticking and/or push rod bending 
which could result in an emergency 
landing with aircraft damage and 
personnel injury. 

DATES: Comments must be received on 
or before August 29, 1988. 

ADDRESSES: Comments on the proposal 
may be mailed in duplicate to: Federal 
Aviation Administration, New England 
Region, Office of the Regional! Counsel, 
Attn: Rule Docket Number 88-ANE-17, 
12 New England Executive Park, 
Burlington, Massachusétts 01603; or 
delivered in duplicate to Room 311 at 
the above address. 

Comments delivered must be marked: 
“Rule Docket No. 88-ANE-17”. 

Comments may be inspected at the 
New England Region, Office of the 
Regional Counsel, Room 311, between 
the hours of 8:00 a.m. and 4:30 p.m., 
Monday through Friday, except Federal 
holidays. 

FOR FURTHER INFORMATION CONTACT: 
Roy Hettenbach, Propulsion Branch, 
ANE-174, New York Aircraft 
Certification Office, Aircraft 
Certification Division, New England 
Region, Federal Aviation 
Administration, 181 South Franklin 
Avenue, Room 202, Valley Stream, New 
York 11581; telephone (516) 791-7421. 


- SUPPLEMENTARY INFORMATION: 


Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications 
should identify the regulatory docket 
number and be submitted in duplicate to 
the address specified above. All 
communications received on or before 
the closing date for comments will be 
considered by the Director before taking 
action on the proposed rule. 
Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this notice 
must submit a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Docket No. 88-ANE-17": The postcard 
will be date/time stamped and returned 
to the commenter. The proposal 
contained in this notice may be changed 
in the light of comments received. All 
comments submitted will be available, 
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both before and after the closing date 
for comments, in the Rules Docket at the 
address given above, for examination by 
interested persons. A report 
summarizing each FAA-public contact, 
concerned with the substance of the 
propaged AD, will be filed in the Rules 
Docket. 


Background 
The proposal is prompted by 
increasing numbers of exhaust valve 
failures and at least 68 incidents of 
unscheduled landings. This increase in 
service difficulties is partially attributed 
to the extensive use of higher-leaded 
aviation gasoline especially in the lower 
compression ratio engines which 
previously used 80/87 octane aviation 
fuel. The proposed Ad is needed to 
prevent loss of engine power due to 
exhaust valve failure which could result 
in an emergency landing with resultant 
aircraft damage and personal injury. 
The FAA has determined that the 
original closing date for the comment 
period does not alow sufficient time to 
receive comments from the public and 
that re-opening the comment period 
would afford those commenters the 
opportunity to participate in the 
development of this proposed AD. 
List of Subjects in 14 CFR Part 39 
Engines, Air transportation, Aircraft, 
Aviation safety, Incorporation by 
reference. 
This extension is in response to the 
aviation industry's request for adequate 
time to comment. 


PART 39—[AMENDED] 


1. The authority citation for Part 39 
continues to read as follows: 
Authority: 49 U.S.C. 1354{a}, 2422, and 1423; 
49 U.S.C. 106{g) (Revised Pub. L. 97-449, 
January 12, 1983); and 14 CFR 11.85. 
Issued in Burlington, Massachusetts, on 
June 16,1988. . 
Timothy P. Forte, 
Acting Director, New England Region. 
[FR Dac. 88-14256 Filed 6-23-88; 8:45 am} 
BILLING CODE 4910-13-M 


POSTAL SERVICE 
39 CFR Part 111 


Nonmailability of Etiologic Agents 


AGENCY: Postal Service. 
ACTION: Proposed rule. 


SUMMARY: This proposal would prohibit 
the mailing of etiologic agents, or 
materials reasonably believed to 
contain etiologic agents, which are 
required to bear an Etiologic Agents/ 


Biolmedical Material label under 
Department of Transportation and 
Department of Health and Human 
Services rules. Etiologic agents, defined 
as viable microorganisms or their toxins 
which cause, or may cause, human 
disease, and diagnostic specimens and 
biological products, are presently 
allowed to travel in the mails, if they are 
properly packaged. Because some 
customers propose to mail increased 
volumes of mail contianing etiologic 
agents, the Postal Service believes that 
such volumes of mail may present a 
hazard to postal employees and the 
public. Accordingly, the Postal Service 
proposes to prohibit the mailing of this 
material. 


DATE: Comments must be received on or 
before August 8, 1988. 
aboress: Written comments should be 
mailed or delivered to the Director, 
Office of Classification and Rates 
Administration, Rates and Classification 
Department, Room 8430, 475 L’Enfant 
Plaza West, SW., Washington, DC 
20260-5360. Copies of all written 
comments will be available for 
inspection and photocopying between 
9:00 a.m. and 4:00 p.m., Monday through 
Friday, in Room 6430, at the above- 
address. 
FOR FURTHER INFORMATION CONTACT: F. 
E. Gardner, (202) 268-5178. 
SUPPLEMENTARY INFORMATION: Under 39 
U.S.C. 3001 and 18 U.S.C. 1716, any 
material which may kill or injure 
another is nonmailable, except for 
materials which are not outwardly or of 
their own force dangerous or injurious to 
life, health, or property, and which are 
prepared and packaged in accordance 
with postal rules. The Service presently 
allows the mailing of disease germs 
(etiologic agents), diagnostic specimens, 
and biological products, so long as these 
items are properly prepared for mailing 
to conform with Department of 
Transportation and Department of 
Health and Human Services regulations. 
The Postal Service has learned that 
some customers propose increased use 
of the mails to transmit etiologic agents, 
which are microorganisms or their 
toxins which cause, or may cause, 
human disease. Mailings of etiologic 
agents in such numbers might present a 
hazard to postal waorkers and to the 
public. Therefore, the Postal Service has 
concluded that the transmission in the 
mails of all such items should be 
prohibited. The proposal would prohibit 
the mailing of any material which is 
required to bear an Etiologic Agents/ 
Biomedical Material label, under 49 CFR 
173.388 of the Department of 
Transportation regulations and 42 CFR 
72.3 of the Department of Health and 
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Human Services regulations. This 
proposed rule would not affect the 
mailability of biological products and 
diagnostic specimens, as defined in 
Department of Health and Human 
Services regulations at 42 CFR 72.1, 
when an Etiologic Agents/Biomedical 
Material label is not required. 

Althought exempt from the notice and 
comment requrements of the 
Administrative Procedure Act (5 U.S.C. 
553(b), (c)) regarding proposed 
rulemaking by 39 U.S.C. 410{a), the 
Postal Service invites public comments 
on the following proposed amendments 
of Part 124 of the Domestic Mail Manual, 
which is incorporated by reference in 
the Code of Federal! Regulations. See 39 
CFR 111.1. 


List of Subjects in 39 CFR Part 111 


Postal Service. 


PART 111—LAMENDED} 


1. The authority citation for 39 CFR 
Part 111 continues to read as follows: 

Authority: 5 U.S.C. 552(a); 39 U.S.C. 101, 
401, 403, 404, 3001-3011, 3201-3219, 3403-3408, 
3621, 5001. - 


2. Amend 124.381 and .382a of the 
Domestic Mail Manual to read as 
follows: 


124 NONMAILABLE MATTER— 
ARTICLES AND SUBSTANCES; 
SPECIAL MAILING RULES 


* * * i * 


24.3 Hazardous Matter 


* * ® * * 


.38 Disease Germs and Biological 
Products 


381 . Mailability and Packaging. 


Disease germs which are etiologic 
agents, or materials reasonably believed 
to contain etiologic agents, as defined 
by Department of Transportation and 
Department of Health and Human 
Services regulations, are nonmailable. 
Diagnostic specimens and biological 
products are nonmailable unless such 
items are properly prepared for mailing 
to conform to Federal requirements 
applicable to interstate transportation of 
such matter. To be mailable, each such 
diagnosic specimen or biological 
product must be packaged in a 
waterproof inner container which is not 
permeable by the contents. When other 
than dry items are mailed, the inner 
container({s) must be packaged in 
sufficient absorbent cushioning material 
to completely absorb the contents in 
case of leakage of the inner container. 
The cushioning and inner container(s) of 
liquid or semiliquid must then be 
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enclosed in a sealed nonpermeable 
outer container, which may also serve 
asthe shipping container. 


362 Marking 


a. The outer containers must be 
marked to identify the contents and bear 
the addresses of the sender and 
addressee. Any package containing 
material which requires an Etiologic 
Agent/Biomedical Material label under 
Department of Transportation and 
Department of Health and Human 
Services regulations, is nonmailabie. 

An appropriate amendment to 39 CFR 
111.3 to reflect these changes will be 
published if the proposal is adopted. 
Fred Eggleston, 

Assistant General Counsel, Legisidtive 
Division. 

{FR Doc. 88-14358 Filed 6-23-88; 8:45 am] 
BILLING CODE 7710-12-M 


POSTAL RATE COMMISSION 
39 CFR Part 3001 
{Docket No. RM88-2; Order No. 790] 


Petition of Postal Service for Express 
Mail Rulemaking, 1988; Order 
instituting Rulemaking 


Issued June 16, 1988. 

Before Commissioners: Janet'D. Steiger, 
Chairman; Patti Birge Tyson, Vice-Chairman; 
John W. Crutcher; Henry R. Folsom; W:H. 
“Trey” LeBianc, III. 


AGENCY: Postal Rate Commission. 


ACTION: Petition for rulemaking; 
institution of proceeding. 


SUMMARY: The Commission, pursuant to 
a petition filed by the Postal Service. has 
decided to institute a rulemaking to 
consider amendments to its rules of 
practice and procedure concerning 
Postal Service requests to change 
Express Mail rates. The Postal Service 
has proposed amendments that could 
permit very expedited consideration of 
requests for Express Mail rate changes 
when the Postal Service wishes to 
change those rates in a period between 
omnibus rate cases for the purpose of 
responding to changes in the expedited 
delivery market. 

ADDRESS: Correspondence should be 
sent to the Secretary of the Commission, 
1333 H Street NW., Suite 300, 
Washington, DC 20268 (telephone 202/ 
789-6840). 

FOR FURTHER INFORMATION CONTACT: 
Charles L. Clapp, Secretary of the 
Commission, 1333 H Street, NW., 
Washington, DC 20268 (telephone 202/ 
789-6840). 


On April 29; 1988, the Postal Service 
filed a petition requesting the 
Commission to.initiate a rulemaking to 
amend the Commission’s filing and 
procedural requirements as they relate 
to Postal Service requests to adjust 
Express Mail rates. Under the Postal 
Service's request, the proposed rules of 
practice and procedure could be used 
between omnibus'rate cases—and only 
for the purpose of attempting to meet 
changes in the expedited delivery 
market initiated by competitors of 
Express Mail, When it filed its petition, 
the Postal Service also filed specific 
language for the proposed rules. The 
Postal Service also presented prepared 
testimony which discusses Express Mail 
and its role inthe expedited delivery 
market as well as the perceived need for 
the amendments to our rules of practice 
and procedure. 

On May 6, 1988, the Commission 
issued Order No. 784 (53 FR 16885-86 
(May 12, 1988)) which described the 
Postal! Service's filing and invited 
comments on-the desirability of 
instituting a rulemaking in resporise to 
it. Comments were.due June 13, 1988. 

A number of thoughtful comments 
were submitted, raising questions 
concerning whether the proposed rules 
drafted by the Postal Service were 
incompatible with one or more of the 
statutory requirements applicable to 
posta! rate changes.' Review of these 
comments makes clear that special rules 
applicable for expeditiously considering 
proposed rate reductions to meet 
competiton would have to be carefully 
drawn; but we can not conclude at this 
point that such an endeavor is 
impossible or inherently inconsistent 
with the existing statutory framework. 

The issue before us is whether to 
initiate a rulemaking docket to consider 
both the underlying situation which led 
to the Postal Service request, and the 
specific’proposal presented by the 
Service. We have decided to establish 
such a docket. The ability of the Service 


~ to respond to direct competition in a 


changing market, and the proper role of 
the Commission in reviewing rates for 
services subject to competition are 
important issues. Our inquiry will 
examine whether rules such as those 
suggested by the Postal Service are 
necessary or likely to be useful;.and if 
so, whether the provisions suggested by 
the Service or some as yet unstated 


' Comments of American Newspaper Publishers 
Association, at 2-4; Comments of Harte-Hanks 
Direct Marketing/Southern California in Response 
to Commission Order No..784, at 1; Comments of 
Federal Express Corporation in Response to 
Commission Order No. 764, at 1, 4, 5, 7-8, 11; and 
Comments of United Parcel Service in Response to 
Commission Order No. 784, passim. 
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alternatives are best-able to achieve the 
needed balance between expedition, 
fairness, and procedural due process. 
We are directing the Director of the 
Office‘of the Consumer Advocate, 
Stephen A. Gold, to participate ip-all 
phases of this proceeding in accordance 
with his responsibilities under 39-CFR 
3002.7 and Part 3002, Appendix A, 
including the presentation of issues and 
supporting materials where appropriate. 
Order No. 784 scheduled a conference 
on the Postal Service petition to take 
place on June 21. At that conference 
interested parties are invited to 
comment on procedures for evaluating 


” the legality of the need for any new . 


rules applicable to Express Mail rate 
reductions. In particular, parties-are 
requested to be prepared to discuss the 
feasibility of addressing these two 
topics in separate, but parallel stages. 


The Commission Orders 


(A) A rulemaking is instituted to - 
consider the Postal Service's request for 
amendments to the Commission's rules 
of practice and procedure regarding 
requests for changes in Express Mail 
rates between omnibus rate 
proceedings. 

(B) The Office of Consumer Advocate 
is designated as participant in this 
rulemaking. eee 

(C)} The Secretary shall publish this 
Notice and Order in the Federal 
Register. 

By the Commission. 

Charles L. Clapp, 

Secretary. 

{FR Doc. 88+14325 Filed 6-23-88; 8:45 am] 
BILLING CODE 7715-01-M. 


FEDERAL MARITIME COMMISSION 
46 CFR Part 581 


[Docket No. 88-16] 


Service Contracts; Correction of 
Errors 


AGENCY: Federal Maritime Commission. 
ACTION: Proposed rule. 


SUMMARY: The Federal! Maritime 
Commission proposes to amend jits 
service contract regulations to permit 
the correction of clerical or 
administrative errors in a service 
contract's essential terms. 

DATES: Comments due on orbefore July 
25, 1988. 

appress: Comments (original and 15 
copies) to: Joseph C. Polking, Secretary, 
Federal Maritime Commission, 1100 L 
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Street NW., Washington, DC 20573, (202) 
523-5725. . . ’ 
FOR FURTHER INFORMATION CONTACT: 
Robert G. Drew, Director, Bureau of 
Domestic Regulation, Federal Maritime 
Commission, 1100 L Street NW., 
Washington, DC 20573, (202) 523-5796. 
SUPPLEMENTARY INFORMATION: Tie 
Shipping Act of 1984 (‘1984 Act”), 46 
U.S.C. app. 1701-1720, permifs ocean 
common carriers and conferences to 
enter into'service contracts with 
shippers and shippers’ associations. 
Under such arrangements, the carrier 
commits to a certain rate and level of 
service and the shipper commits to a 
minimum volume of cargo over a 
specified time period. The Federal 
Maritime Commission (“Cemmission”) 
has adopted regulations governing the 
use of service contracts, 46 CFR Part 
581. Section 581.7(a) of these rules 
prohibits the modification of a service 
contract's essential terms during the 
duration of the contract.! The 
Commission has been advised by 
carriers as well as shippers that this 
prohibition may, under certain 
circumstances, work a hardship upon 
the contract parties, This could occur 
where the contract provisions filed with 
the Commission do not, because of 
clerical or administrative error, contain 
the exact provisions negotiated and 
agreed to by the parties. For example, 
the'contract may not include specific 
ports which the parties intended to 
include in the contract or the agreed 
contract rates may have either been 
omitted or incorrectly published. 
Because the Commission’s regulations to 
not permit amendments to a filed and 
effective contract, carriers and shippers 
are presently bound by the unintended 
terms. 

‘The Commission proposes, therefore, 
to amend 46 CFR Part 581 to provide for 
the modification of essential terms of 
service contracts in those instances 
where the contract parties demonstrate 
unequivocally that the essential terms, 
through administrative or clerical error, 
do not reflect the true intention of the 
parties. The proposed revision of 46 CFR 
581,7(a) sets forth the circumstances 
under which such modifications will be 
considered. Modifications will only be 
allowed to correct administrative or 
clerical errors and must be filed with the 


1 Section 8(c) of the 1984 Act, 46 U.S.C. app. 
1707{c), identifies the essential terms of a service 
contract as: (1) The origin and destination port 
ranges in the case of port-to-port movements, and 
the origin and destination geographic areas in the 
case of through intermodal movements; (2) the 
commodity or commodities involved; (3) the 
minimum volume; (4) the line-haul rate; (5) the 
duration; (6) service commitments; and (7) the 
liquidated damages for nonperformance, if any. 


Commission within 30 days of the 
original filing of the subject service 
contract. The claim of clerical or 
administrative error must be fully 
documented and accompanied by 
affidavits from all parties-to the 
contract, attesting to the circumstances 
surrounding the alleged clerical or 
administrative error to the extent known 
by them. The affidavits must describe in 
precise detail the facts, circumstances 
and conditions that gave:rige to the 
alleged error, and be supported by 
copies of correspondence, memoranda, 
drafts or any other related documents. 

The Commission intends to act on 
requests to modify the essential terms of 
service contracts within 30 days of 
receipt. If the Commission approve the 
request, the modified essential terms 
must be made available to all other 
shippers and shippers’ associations for a 
period of not less than 30 days from the 
date of notification of approval. 

It is not the Commission's intention 


. that the proposed modification 


procedure become an alternative to the 


diligent preparation and careful drafting 


of service contract submissions. 
Carriers, conferences and shippers are 
advised that requests to modify a 
service contract's essential terms will 
not be granted routinely. Applications 
will be closely examined and will be 
granted only where the carrier or 
conference has carried its burden and 
demonstrated that the requested change 
resulted from clerical or administrative 
error as opposed to a desire to amend 
previously agreed to provisions of the 
contract. 

The Federal Maritime Commission 
has determined that this proposed rule 
is not a “major rule” as defined in 
Executive Order 12291, 46 FR 12193, 
February 27, 1981, because it will not 
result in: (1) An annual effect on the 
economy of $100 million or more; (2) a 
major increase in costs or prices for 
consumers, individual industries, 
Federal, State, or local government 
agencies, or geographic regions; or (3) 
significant adverse effect.on 
competition, employment, investment, 
productivity, innovations, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

The information collection 
requirements contained in this proposed 
tule have been submitted to the Office 
of Management and Budget for review 
under section 3504(h) of the Paperwork 
Reduction Act (44 U.S.C. 3504(h)). 
Comments on the information collection 
aspects of this rule should be submitted 
io the agency and the Office of 
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Information and Regulatory Affairs. 
Office of Management and Budget, 
Washington, DC 20503,’ Attention: Desk 
Officer for the Federal Maritime 
Commission. 

The Chairman of the Commission 
certifies, pursuant to section 605(b) of 
the Regulatory Flexibility Act, 5 U.S.C. 
601, et seq., that this proposed rule will 
not have a significant economic impact 
on a substantial number of small 
entities, including small businesses, 
small organizational units, and small 
governmental jurisdictions. 


List of Subjects in 46 CFR Part 581 


Administrative practice and 
procedure, Antitrust, Automatic data 
processing, Cargo vessels, Confidential 


_ business information, Contracts, 


Exports, Freight, Freight forwarders, 
Imports, Maritime carriers, Penalties, 
Rates and fares, Reporting and 
recordkeeping requirements. 

Therefore, pursuant to 5 U.S.C. 553 
and sections 3, 8, and 17 of the Shipping 
Act of 1984, Part 581 of Title 46, Code of 
Federal! Regulations, is proposed to be 
amended as follows: 


PART 581—[ AMENDED} 


1. The authority citation for Part 581 
continues to read: 

Authority: 5 U.S.C. 553; 46.U.S.C. app. 1702, 
1706, 1707, 1709, 1712, 1714-1716 and 1718. 

2. Section 581:7{a) is amended by 
removing the period at the end of the 
paragraph and adding the following: 


§ 581.7 Availability of essential terms 


(a) * * *; provided however, that the 
parties to a contract on file and in effect 
may request authority to correct errors 
of a clerical or administrative nature in 
the essential terms of a contract. 
Requests must be filed with the Office of 
the Secretary within 30 days of the 
contract’s-filing with the Commission 
and be accompanied by: 

(1) A letter of transmittal explaining 
with specificity the modified essential 
terms and the circumstances giving rise 
to the clerical or administrative error; 

(2)-A copy of the essential terms that 
are proposed to be corrected. 
Corrections shall be indicated as 
follows: 

{i} Language being deleted or 
superseded shall be struck through; and 
(ii) New and initial or replacement 
language shall immediately follow the 

language being superseded and be 
underlined; 

(3) Documents supporting the clerical 
or administrative error; and 

(4} Notarized affidavits from each 
party to the contract attesting with 
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specificity to the circumstances 
surrounding the clerical or . 
administrative error, with reference to 

’ the supporting documentation furnished 
in accordance with paragraph (a)(3) of 
this section. 

Essential terms corrected pursuant to 
this section must be made available to 
all shippers or shippers’ associations 
similarly. situated under the same terms 
and conditions for a specified period of 
no less than thirty (30) days from the 
date of notification of approval by the 
Commission. 

* * * * * 
By the Commission. 
Joseph C. Polking, 
Secretary. 
[FR Doc. 88-14194 Filed 6-23-88; 8:45 am] 
B)LLING CODE 6730-01-M 


DEPARTMENT OF TRANSPORTATION 
Office of the Secretary 


49 CFR Part 27 
[Docket 56f; Notice No. 88-8] 


Nondiscrimination on the Basis of 
Handicap in Department of - 
Transportation Financial Assistance 
Programs 


AGENCY: Office of the Secretary, DOT. 
ACTION: Notice of Proposed Rulemaking. 


summary: The Department of 
Transportation is proposing to eliminate 
a provision in its rule concerning mass 
transit services for disabled persons 
which permits incremental expenditures 
by recipients for the off-peak, reduced 
fare program for elderly and 
handicapped passengers on mainline 
mass transit services to-be counted in 
the calculation of the three percent limit 
en required expenditures. This proposal 
is in response to concern raised. about 
this provision. 

Comment Closing Date: Comments 
should be received by August 23, 1988. 
Late-filed comments will be considered 
to the extent practicable. 

ADDRESS: Comments should be sent to ° 
the Docket Clerk, Docket No. 56f, Room 
4107, Department of Transportation, 400 
7th Street SW., Washington DC, 20590. 
Commenters wishing the receipt of their 
comments to be acknowledged should 
enclose a stamped, self-addressed_ 
postcard with their comment. The 
docket clerk will time and date stamp 
the card and return it to the commenter. 
FOR FURTHER INFORMATION CONTACT: 
Robert C. Ashby, Deputy Assistant 
General Counsel for Regulation and 
Enforcement, Department of 


Transportation, 400 7th Street SW., 
Room 10424, Washington DC, 20590. 
(202) 366-9306 (voice); 202-755-7687 
(TDD). 

SUPPLEMENTARY INFORMATION: The 
Department's regulation concerning 
mass transit services for persons with 
disabilities (49 CFR Part 27, Subpart E; 
published at 51 FR 18944, May 23, 1986) 
requires recipients to provide disabled 
riders with transportation services that 
meet enumerated service criteria (49 
CFR 27.95). However, recipients are not 
required to exceed a “limit on required 
expenditures” of three percent of their 
operating expenses in order to do so (49 
CFR 27.97). The purpose of the latter 
provision (sometimes referred to as a 
“cost cap”) is to prevent recipients from 
incurring undue financial burdens in 
implementing services for persons with 
disabilities. Applicable court 
interpretation of section 504 of the 
Rehabilitation Act-of 1973 precludes the 
Department from imposing undue 
financial burdens for this purpose. 

The Department's regulation (49 CFR 
27.99) specifies those expenditures 
which a recipient may count in 
determining whether it has reached the 
limit on required expenditures. This 
notice of proposed rulemaking (NPRM) 
concerns 49 CFR 27.99(b)(5), which 
provides that among the expenditures 
recipients may count are “incremental 
costs of compliance with 49‘CFR 609.23.” 

Under 48 CFR 609.23, Urban Mass 
Transportation Administration (UMTA) 
recipients, during non-peak hours, must 
charge to elderly and handicapped 
riders no more than half the normal 
peak-hour fares applicable to other 
persons. This long-standing UMTA 
requirement, which implements 49 
U.S.C. 1604(m), applies to mainline 
transit service, and UMTA has never 
applied it to special service for elderly 
and handicapped persons. 

By the “incremental” costs of the half- 
fare program, the Department in 49 CFR 
27.99(b)(5) means those costs (including 
foregone revenues and administrative 
costs) the recipient incurs for 
implementing the half-fare program for 
handicapped persons. The portion of the 
costs attributable to providing half-fare 
transportation to non-disabled elderly 
persons is not-counted toward the limit 
on required expenditures for service ta ‘ 
handicapped persons under 49 CFR Part 
27 


‘In litigation brought by disability 
groups concerning Part 27, a Federal 
District Court in Philadelphia 
determined that the cost cap provision 
of the rule was invalid. The Department 
is appealing this decision to the Federal 
* Court of Appeals for the Third Circuit. 
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Pending the outcome of the appeal, the 
Department's regulations remain in 
effect without change. 

The District Court also found the 
rule’s reduced fare provision to be 
invalid. The Department did not appeal 
this portion of the.decision, principally 
because the Department believes that 
there is some merit to concerns that 
have been expressed about the 
provision. Consequently, the 
Department is proposing to eliminate 
§ 27.99{b)(5). 

The concerns which have been raised 
about this provision include the 
following. The first concern relates to 
the adoption of the provision. It has 
been argued that the Department did not 
consider adequately, at the time of the 
adoption of Subpart E, the effects of 
§ 27.99(b)(5) on the likelihood that 
recipients would exceed the limit on © 
required expenditures, and therefore be 
unable to meet all service criteria. This 
issue, in fact, was not addressed in the 


. Regulatory Impact Analysis or the 


preamble to the final rule. Moreover, the 
Department has learned since the 
promulgation of the final rule that, at 
least in some instances, the incremental 
costs of the half-fare program may have 
a significant effect on a recipient's 
ability to meet all service criteria 
without exceeding the limit on required 
expenditures. 

Another concern relates to the fact 
that the Department did not expressly 
propose, in the notice of proposed 
rulemaking for Subpart E, making half- 
fare program costs eligible to be counted 
toward the limit on required 
expenditures. While, as mentioned in 
the preamble to the final rule (51 FR 
19015; May 23, 1986), the Department 
received some comments on this subject, 
it has been questioned whether these 
comments provided a sufficient basis for 
resolving the conceptual and cost 
impact issues associated with 
§ 27.99(b)(5). 

In addition to these regulatory process 
issues, a number of substantive 
criticisms of the provision have been 
made. First, it has been suggested that 
the provision is inconsistent with the 
basic rational of § 27.99. That is, to be 
eligible to count in the calculation of the 
limit on required expenditures, an 
expenditure must be one “specifically to 
comply with the requirements of 49 CFR ; 
Part 27, Subpart E” (51 FR 19029, May 
23, 1986). Expenditures that Part 27 does 
not itself require (e.g., service to non- 
disabled elderly persons, expenditures 
to comply with the Architectural 
Barriers Act of 1968 or state or lecal 
accessibility requirements going beyond 
those of Part 27) cannot be counted 
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toward the limit on required 
expenditures. This is because the limit. 
on required expenditures is designed to 
prevent the requirements of Part 27 from 
imposing undue financial burdens on 
recipients. The cost of compliance with 
a requirement imposed exclusively by 
some other authority is not, by 
definition, a financial burden imposed 
by Part 27. : 

The argument has been made that, 
while the incremental costs of 
compliance with 49 CFR 609,23 are 
imposed by UMTA itseif, and while they 
relate to services for handicapped 
persons, they are not costs imposed by 
49 CFR Part 27. They could not 
‘contribute, therefore, to the imposition 
by Part 27 of an undue. financial burden 
on any transit authority. According to 
this argument, then, it is inconsistent 
with the rationale of § 27.99 to permit 
them to be counted. (The NPRM 
published at the same time as the May 
1986 final rule proposed bringing 49 CFR 
609.23 into Part 27, however.) 

A second argument is that the 
provision may create a 
counterproductive result in transit 
systems where service to disabled 
persons is provided by special service. 
The special service is required by 49 
CFR 27.95(b)(1) to persons who, by 
reason of handicap, are physically 
unable to use the regular bus system. 
These individuals do not, of course, 
benefit from the half-fare program, 
which is applied only to mainline _ 
transit. Given § 27.99(b)}(5), the amount 
spent on the half-fare program could 
reduce the resources the transit 
authority would be required to make 
available to provide service to those 
who could not use mainline transit. 

Third, a number of persons have . 
pointed out to the Department that it 
may be very difficult to calculate the 
incremental cost of the half-fare 
program attributable to its use by - 
handicapped, as.distinct fram non- 


disabled elderly, persons. Many transit 
authorities do not distringuish between 
categories of persons eligible for the 
half-fare program. Separating out the 
portion of the half-fare program costs 
attributable to handicapped persons 
would require either.a burdensome 
change in the recipient’s recordkeeping 
system for that program or an inexact 
estimate of the rough proportion of 
handicapped persons using the program. 

The Department seeks comment.on 
the merits. of the various issues that 
have been raised about the basis for an 
effects of this provision. In addition, the 
Department seeks comment on the 
actual incremental program costs of the 
half-fare program to transit authorities 
(i.e., the portion of those costs 
attributable to half-fare service to 
handicapped persons). The Department 
also seeks comment on how, if at all, it 
would be practicable to identify these 
costs, if the provision is not eliminated. 

Finally, the Department would like to 
know in how many instances the 
inclusion of these costs in the eligible 
costs for purposes of the limit on 
required expenditures would result in 
transit authorities exceeding that limit, 
when they would not otherwise do so. 
The Department also seeks comment on 
whether alternatives to either retaining 
the present provision or removing it are 
feasible (e.g., a limit.on the amount of 
reduced fare program costs that could 
be counted toward the three percent 
calculation). 


Regulatory Process Matters 


This rule is not a major rule under 
Executive Order 12291 or, since it affects 
only one narrow subparagraph of Part 
27, significant regulation under the 
Department's Regulatory Policies and 
Procedures. The Department does not 
presently have sufficient information on 
the costs and program administration 
effects of this proposal to draft a 
meaningful regulatory evaluation. The 
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Department hopes that information 
based on comments to this notice and 
the review of recipients’ programs will 
allow a regulatory evaluation tobe - 
written for any final rule resulting from 
this proposal. 

UMTA recipients which would be 
considered to be small entities do not 
incur significant costs for the reduced 
fare program. Therefore, the Department 
certifies, for purposes of the Regulatory 
Flexibility Act, that, if adopted, this 
proposed rule would not have a 
signficant economic impact on a 
substantial number of small entities. The 
Department has also determined that 
this proposal would not involve 
sufficient Federalism impacts to warrant 
the preparation of a Federalism 
assessment. 

List of Subjects in 49 CFR Part 27 
Handicapped, Mass transportation. 
Issued this 15th day of June, 1988, in 

Washington, DC. 

Jim Burnley, 

Secretary of Transportation. 

For the reasons set forth in the 
preamble, the Department proposes to 
amend 49 CFR Part 27, Subpart E, as 
follows: 


PART 27—[AMENDED] 


1. The authority citation for Part 27 
continues to read as follows: 

Authority: Sec. 504 of the Rehabilitation 
Act of 1973, as amended (29 U.S.C. 794); sec. 
16({a) of the Urban Mass Transportation Act 
of 1964, as amended (49.U.S.C. 1612{a)); sec. 
165(b) of the Federal-Aid Highway Act of 
1973, as amended, 23 U.S.C. 142 note. Subpart 
E is also issued under sec. 317 (c) of the 
Surface’Transportation Assistance Act of 
1982 (49 U.S.C. 1612(d)). 


§ 27.99 [Amended] 

2. By removing and reserving 
subparagraph 27.99(b)(5). 
[FR Doc. 88-14012 Filed 6-23-88; 8:45 am] 
BILLING CODE 4910-62-M 
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This section of the FEDERAL REGISTER 
contains documents other than rules or 
proposed rules that are applicable to the 
public. Notices of hearings and 
investigations, committee meetings, agency 
decisions and fulings, delegations of 
authority, filing of petitions and 
applications and agency statements of 
organization and functions are examples 
of documents appearing in this section. 


DEPARTMENT OF AGRICULTURE 
Forest Service 


Environmental Statement; Cumulative 
impact Analysis of Several Uses and 
Activities on a Portion of the Humboldt 
National Forest, Elko County, NV 


AGENCY: Forest Service, USDA. 


ACTION: Notice of environmental impact 
statement cancellation. 


summary: The Department of 
Agriculture, Forest Service, has 
reviewed the purpose for preparing an 
environmental impact statement for a 
proposal to analyze the cumulative 
impacts of mining and other uses of a 
portion of the Mountain City Ranger 
District, Humboldt National Forest. As a 
result of scoping and analysis of public 
comment, the Forest has determined 
that the present and proposed activities 
can be implemented within the 
Standards-and Guidelines prescribed by 
the Humboldt National Forest Land and 
Resource Management Plan. The Forest 
will continue to conduct the cumulative 
impacts analysis of mining and other 
activities in the Independence Mountain 
Range while implementing the Land and 
Resource Management Plan. Should the 
results of the analysis indicate 
environmental effects could go outside 
the range prescribed in the Forest Plan 
EIS, then a NEPA Process will be 
initiated at that time. 

The Notice of Intent, published in the 

Federal Register of March 10, 1988, is 
hereby rescinded (53 FR 7769). 
FOR FURTHER INFORMATION CONTACT: 
Jerry A. Davis, Forest Planner, 
Humboldt National, 976 Mountain City 
Highway, Elko, Nevada 89801, (702) 738- 
5171: 

Date: June 15, 1988. 

B.J. Graves, 

Forest Supervisor. 

[FR Doc. 88-14313 Filed 6-23-88; 8:45 am] 
BILLING CODE 3410-11-M 
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EN eR SS NT ES ee 


CIVIL RIGHTS COMMISSION 


Hawaii Advisory Committee; Agenda 
and Notice of Public Meeting 


Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights, 
that a meeting of the Hawaii Advisory 
Committee to the Commission will 
convene at 9:00 a.m. and adjourn at 
12:00 p.m., on August 3, 1988, at the 
Waikiki Trade Center, 2255 Kuhio 
Avenue, 11th Floor conference room, 
Honolulu, 96815. The purposes of the 
meeting is to plan for implementation of 
the Hawaiian Homelands project and 
discuss current Civil rights developments 
in the State. 

Person desiring additional 
information, or planning a presentation 
to the Committee, should contact 
Committee Chairperson, Andre S. 
Tatibouet, or Philip Montez, Director of 
the Western Regional Division (213) 
894-3437, (TDD 213/894-0508). Hearing 
impaired persons who will attend the 
meeting and require the services of sign 
language interpreter should contact the 
Regional Division at least five (5) 
working days before the scheduled date 
of the meeting. 

The meeting will be conducted 
pursuant to the provisions of the rules 


_ and regulations of the Commission. 


Dated at Washington, DC., June 16, 1988. 
Susan J. Prado, 
Acting Staff Director. 
[FR Doc. 88-14314 Filed 6-23-88; 8:45 am] 
BILLING CODE 6335-01-M 


DEPARTMENT OF COMMERCE 
International Trade Administration 


Applications for Duty-Free Entry of 
Scientific Instruments; Yale University, 
et al. 


Pursuant to section 6(c) of the 
Educational, Scientific and Cultural 
Materials Importation Act of 1966 (Pub. 
L. 89-651; 80 Stat. 897; 15 CFR Part 301), 
we invite comments on the question of 
whether instruments of equivalent 
scientific value, for the purposes for 
which the instruments shown below are 
intended to be used, are being 
manufactured in the United States. 

Comments must comply with 
§ 301.5{a) (3) and (4) of the regulations 
and be filed within 20 days with the 


Statutory Import Programs Staff, U.S. 
Department of Commerce, Washington, 
DC 20230. Applications may be 
examined between 8:30 a.m. and 5:00 
p.m. in Room 1523, U.S. Department of 
Commerce, 14th and Constitution 


_ Avenue NW., Washington, DC. 


Docket No.; 88.013R. Applicant: Yale 
University, Section of Applied Physics, 
15 Prospect Street, New Haven, CT 
06520. Instrument: Electron 
Spectrometer System, Model ELS-22. 
Manufacturer: Leybold-Heraeus, West 
Germany. Original notice of this 
resubmitted application was published 
in the Federal Register of December 9, 
1987. 

Docket No.: 87-159R. Applicant: 
University of Wisconsin, Department of 
Biochemistry, 420 Henry Hall, Madison, 
WI 53706. Jnstrument: NMR 
Spectrometer, Model AM500 with 


_ Accessories. Manufacturer: Bruker 


Instruments, Switzerland. Original 
notice of this resubmitted application 
wa published in the Federal Register of 
April 29, 1987. 

Docket No.: 87-234R. Applicant: 
Rutgers University, Procurement and 
Contracting, P.O. Box 1089, Piscataway, 
NJ 08854. Jnstrument: Fluorescence 
Lifetime Instrument. Manufacturer: 
Photochemical Research Associates, 
Canada. Original notice of this 
resubmitted application was published 
in the Federal Register of August 18, 
1987. 

Docket No.: 88-219. Applicant: 
Children's Hospital of Los Angeles, 4650 
Sunset Blvd., Los Angeles, CA 90027. 
Instrument: Electron Microscope, Model 
CM12. Manufacturer: N.V. Philips, The 
Netherlands. Intended Use: The 
instrument will be used for studies of 
various human and animal tissues. 
Normal and diseased human tissues are 
available from routine surgical 
procedures and autopsy examination. 
Current, ongoing studies utilize rat, 
mouse, and guinea pig tissues prepared 
for electron microscopy as end points of 
experiments. Cell lines established by 
cell culture technique will also be 
studied. In addition, the instrument will 
be used for the training of medical 
residents including residents in 
pathology. Application Received by 
Commissioner of Customs: May 24, 1988. 

Docket No.: 88-220. Applicant: 
Howard Hughes Medical Institute, 
Hughes Synchrotron Resource, 
Brookhaven National Laboratory, NSLS, 
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Bldg. 725, Line X4, Upton, NY 11973. 
Instrument: Double Crystal 
Monochromator, KMA-15. 
Manufacturer: Kohzu Seiki, Co., Ltd., 
Japan. Intended Use: Studies of 
biological macromolecules, structures 
and activities. The experiments are 
based on x-ray crystallography with the 
purpose of attaining macromolecular 
atomic models. Application Received by 
Commissioner of Customs:: May 24, 
1988. 


Docket No: 88-221. Applicant: St. 
Christopher's Hospital for Children, 5th 
Street and Lehigh Avenue, Philadelphia, 
PA 19133. Instrument: Electron 
Microscope, Model EM109. 
Manufacturer: Carl Zeiss, West 
Germany. Intended Use: Studies of 
tissues obtained from surgical biopsies 
and autopsies of patients. The 
objectives pursued in the course of the 
investigations are the indepth study of 
diseases of children when regular 
microscopy fails to demonstrate, or is 
insufficient to detect tissue changes 
necessary to elucidate the disease 
process. The instrument will also be 
used as a tool for education during the 
Pediatric Pathology Residency course 
and the General Anatomic Pathology 
course. The objective of the courses is to 
familiarize the students with the 
ultrastructural investigation of pediatric 
disease and enable them to meet them 
requirements of the anatomical boards 
of Pathology. Application Received by 
Commissioner of Custams: May 24, 1988. 


Docket No.: 88-222. Applicant: 
Bluegrass Stone Center, 701 Bob-O-Link, 
Lexington, KY 40504. Instrument: 
Lithotripter, Model HM4. Manufacturer: 
Dornier Medizintechnik, West Germany. 
Intended Use: The instrument will be 
used for studies of kidney stones. 
Investigations will be conducted in 
order to compare fithotripsy treatment 
of urinary tract stones to conventional 
conservation and surgical methods of 
treatments. Another of objective of 
these investigations will include 
developing safer and more effective 
means of urinary stone treatment, and 
assessing the biological effects of shock 
waves on normal and abnormal tissue. 
The instrument will also be used for 
training of urology residents. 
Application Received by Commissioner 
of Customs: May 24, 1988. 


Frank W. Creel, 
Director, Statutory Import Programs Staff. 


[FR Doc. 88-14339 Filed 6-23-88; 8:45 am] 
BILLING CODE 3510-DS-M 


[Application 85-A0017} 
Export Trade Certificate of Review 


AGENCY: International Trade 
Administration; Commerce. 

ACTION: Notice of Issuance of an 
Amended Export Trade Certificate of 
Review. 


SUMMARY: The Department of 
Commerce has issued an amendment to 
the export trade certificate of review of 
Pacific Northwest Fish Export 
Association, Inc. {“PNFEA”) granted on 
April 24, 1986 (51. FR 16089, April 30, 
1986). This notice summarizes the 
amendment. 

FOR FURTHER [NFORMATION CONTACT: 
John E. Stiner, Director, Office of Export 
Trading Company Affairs, International 
Trade Administration, 202/377-5131. 
This is nota toll-free number. 
SUPPLEMENTARY INFORMATION: Title HI 
of the Export Trading Company Act of 
1982 (“the Act”) (Pub. L. 97-290) 
authorizes the Secretary of Commerce to 
issue export trade certificates of review. 
The regulations implementing Title II 
are found at 15 CFR Part 325 {50 FR 1804, 
January 11, 1985). 

The Office of Export Trading 
Company Affairs is issuing this notice 
pursuant to 15 CFR 325.6(b), which 
requires the Department of Commerce to 
publish a summary of a certificate in the 
FEDERAL REGISTER. Under section 305{a) 
of the Act and 15 CFR 325.11{a), any 
person aggrieved by the Secretary's 
determination may, within 30 days of 
the date of this notice, bring an action in 
any appropriate district court of the 
United States to set aside the 
determination on the ground that the 
determination is erroneous. 


Description of Amended Conduct 


1. Kemp Pacific Fisheries, Inc. has 
been added as a “Member” to PNFEA’s 
certificate. Note: Peter Pan Seafoods, 
Inc. and Trident Seafoods Corporation 
and its recently acquired firm, Sea- 
Alaska Products, Inc., have withdrawn 
from PNFEA. PNFEA’s amended 


¢ certificate covers Kemp Pacific 


Fisheries, Inc. and two original PNFEA 
members: Icicle Seafoods, Inc. and 
Ocean Beauty Seafoods, Inc. 

2. “Roe herring” and “Alaska 
bottomfish” have been added to the 
certificate as additional examples of 
“Products” handled by PNFEA. The 
“Products” are enumerated in PNFEA’s 
amended certificate as follows: “Fish 
and fish products including, but not 
limited to, salmon {fresh, frozen, canned 
and roe), herring roe, roe herring, tanner 
crab, king crab, black cod (sablefish) 
and Alaska bottomfish.” 
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3. The following has been added to 
PNFEA’s “Export Trade Activities and 
Methods of Operation”: “1. PNFEA may 
purchase fish and fish products from its 
members for resale on its own account 
in Export Markets and provide, or make 
arrangements to obtain, all necessary 
export trade services for such export 
sales. Members will not be required to 
sell all or any specified partion of their 
fish and fish products to PNFEA for 
export. Each member may sell such 
products to other buyers. If it should 
become necessary to limit purchases by 
PNFEA of its members’ fish and fish 
products for export, purchase amounts 
shall be allocated pro rata based on {a} 
sealed bids indicating amounts each 
member wishes to sell to PNFEA and {b) 
the total limit of purchases fer that fish 
or fish product at that time. 2. With 
regard to exports of fish or fish products, 
PNFEA and its members may enter irto 
agreements: (a) Setting export prices; {b) 
establishing standard terms of sale; {c) 
obtaining insurance, financing, 
transportation, sales agents or 
representatives, and other export 
services; and {d) pooling fish and fish 
products available from its members for 
consolidated sale in the Export Markets 
without taking title in PNFEA’s name.” 

A copy of the certificate will be kept 
in the International Trade 
Administration’s Freedom of 
Information Records Inspection Facility, 
Room 4102, U.S. Department of 
Commerce, 14th Street and Constitution 
Avenue NW., Washington DC 20230. 

Date: June 20, 1988. 

John E. Stiner, 

Director, Office of Expart Trading Campany 
Affairs. 

[FR Doc. 88-14262 Filed 6-23-88; 8:45 am] 
BILLING CODE 3510-25-M 


National Bureau of Standards 


Announcement of Meeting of National 
Conference on Weights and Measures 


AGENCY: National Bureau of Standards, 
Commerce. 


ACTION: Notice of meeting. 


SUMMARY: Notice is hereby given that 
the Annual Meeting of the National 
Conference on Weights and Measures 
will be held July 17 through 22, 1988, at 
the Amway Grand Plaza Hotel, Grand 
Rapids, Michigan. The meeting is open 
to the public. 

The National Conference-on Weights 
and Measures is an organization of 
weights and measures enforcement 
officials of the States, counties, and 
cities of the United States, and private 


BEST COPY AVAILABLE 
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sector representatives. The interim 
meeting of the Conference held in 
January 1988 at the National Bureau of 
Standards, as well as the annual 
meeting to be held in July, brings 
together enforcement officials, other 
government officials, and 
representatives of business, industry, 
trade associations, and consumer 
organizations to discuss subjects that 
relate to the field of weights and 
measures technology and 
administration. 

Pursuant to section 2(5) of its Organic 
Act (15 U.S.C. 272(5)), the National 
Bureau of Standards acts as a sponsor 
of the National Conference on Weights 
and Measures in order to promote 
uniformity among the States in the 
complex of laws, regulations, methods, 
and testing equipment that comprises 
regulatory contro! by the States of 
commercial weighing and measuring. 
DATE: The meting will be held July 17- 
22; 1988. 

LOCATION OF MEETING: Amway Grand 
Plaza Hotel, Grand Rapids, Michigan. 
FOR FURTHER INFORMATION CONTACT: 
Albert D. Tholen, Executive Secretary, 
National Conference on Weights and 
Measures, P.O. Box 3137, Gaithersburg, 
Maryland 20878; telephone: 301-975- 
4009. 

Date: June 20, 1988. 


Ernest Ambler, 

Director. 

{FR Doc. 88-14310 Filed 6-23-88; 8:45 am] 
BILLING CODE 3510-13-M 


COMMITTEE FOR PURCHASE FROM 
THE BLIND AND OTHER SEVERELY 
HANDICAPPED 


Procurement List 1988 Additions and 
Deletions 


AGENCY: Committee for Purchase from 
the Blind and Other Severely 
Handicapped. 

ACTION: Additions to and Deletions from 
Procurement List. 


SUMMARY: This action adds to and 
deletes from Procurement List 1988 
commodities to be produced and 
services to be provided by workshops 
for the blind or other severely 
handicapped. 

EFFECTIVE DATE: July 25, 1988. 
ADDRESS: Committee for Purchase from 
the Blind and Other Severely 
Handicapped, Crystal Square 5, Suite 
1107, 1755 Jefferson Davis Highway, 
Arlington, Virginia 22202-3509. 

FOR FURTHER INFORMATION CONTACT: 
E.R. Alley, Jr., (703) 557-1145. 


SUPPLEMENTARY INFORMATION: On 
March 25, and April 22, 1988, the 
Committee for Purchase from the Blind 
and Other Severely Handicapped . 
published notices (53 FR 9798 and 53 FR 
13310} of proposed additions to and 
deletions from Procurement List 1988, 
December 10, 1987 (52 FR 46926). 


Additions 


After consideration of the relevant 
matter presented, the Committee has 
determined that the commodity and 
services listed below are suitable for 


’ procurement by the Federal Government 


under Pub. L. 92-28, 85 Stat. 77 (1971) (41 
U.S.C. 46—48c), arid 41 CFR 51-2.6. 

I certify that the following actions will 
not have a significant impact on a 
substantial number of small entities. The 
major factors considered were: 

a. The actions will not result in any 
additional reporting, recordkeeping or 
other compliance requirements. 

b. The actions will not have a serious 
economic impact on any contractors for 
the commodity and services listed. 

c. The actions will result in 
authorizing small entities to produce the 
commodity and provide the services 
procured by the Government. 

Accordingly, the following commodity 
and services are hereby added to 
Procurement List 1988: 


Commodity 


Cover, Mattress 
7210—-00-082-2081 


Services 


Janitorial /Custodial 

Phillips Buildings Complex 
7900 and 7920 Norfolk Avenue 
4915 St. Elmo Avenue 
Bethesda, Maryland 

Janitorial {Custodial 

Federal Office Building 

225 W. King Street 
Martinsburg, West Virginia 


Deletions 


After consideration of the relevant 
matter presented, the Committee has 
determined that the commodities listed 
below are no longer suitable for 
procurement by the’Federal Government 
under Pub. L. 92-28, 85 Stat. 77 (1971) (41 
U.S.C. 46—48c), and 41 CFR 51-2.6. 

Accordingly, the following 
commodities are deleted from 
Procurement List 1988: 


Commodities 


Screwdriver, Cross Tip 
5120-00-580-2361 
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5120-00-237-8174. 
E.R. Alley, Jr., 
Acting Executive Director. 
[FR Doc. 88-14437 Filed 6-23-88; 8:45 am} 
BILLING CODE 6820-33-M 


Procurement List 1988 Proposed 
Additions 


AGENCY: Committee for Purchase from 
the Blind and Other Severely 
Handicapped. 


ACTION: Proposed additions to 
procurement list. 


SUMMARY: The Committee has received 
proposals to add to Procurement List 
1988 commodities and military resale 
commodities to be produced and 
services to be provided by workshops 
for the blind and other severely 
handicapped. 

Comments must be received on or 
before: July 25, 1988. 


ADDRESS: Committee for Purchase from 
the Blind and Other Severely 
Handicapped, Crystal Square 5, Suite 
1107, 1755 Jefferson Davis Highway, 
Arlington, Virginia 22202-3509. 

FOR FURTHER INFORMATION CONTACT: 
E.R. Alley, Jr., (703) 557-1145. 
SUPPLEMENTARY INFORMATION: This 
notice is published pursuant to 41 U.S.C. 
47(a)(2), 85 Stat. 77 and 41 CFR 51-2.6. 
Its purpose is to provide interested 
persons an opportunity to submit 
comments on the possible impact of the 
proposed actions. 

If the Committee approves the 
proposed additions, all entities of the 
Federal Government will be required to 
procure the commodities, military resale 
commodities and services listed below 
from workshops for the blind or other 
severely handicapped. It is proposed to 
add the following commodities, military 
resale commodities and services to 
Procurement List 1988, December 10, 
1987 (52 FR 46926). 


Commodities 


Filters, Air Conditioning 
4130-00-870-8796 
4130-00-541-3220 
4130-00-720-4143 
4130-00-203-3318 
4130-00-542-4482 
4130-00-959—4734 
4130-00-756-0978 
4130-00-951-1208 
(for GSA Regions 1, 2, 3, W, 6, 7, 8,9 & 

10) 
4130-00-274-7800 
4130-00-756-1840 
4130-00-249-0966 
4130-00-203-3321 
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{for GSA Region 1 only) 
Military Resale Item No. and Names 


No. 040 Pen, Twist Action, Black Ink 
No. 841 Pen, Twist Action, Blue Ink 
Services 

Assembly of Mopup Kit, Lateral Line 
(4210-01-029-0369) 

Assembly of Belt Weather Kit 
(6660-01-024-2638) 

Assembly of Dinnerware Kit 
(7360-00-139-0480) 

Assembly of Canteen, Water Disposable 
(8465-01-062-5854) 

Commissary Warehouse Service 
Scott Air Force Base, Illinois 
Janitorial/Custodial 
Building 3504 
Naval Amphibious Base 
Little Creek, Norfolk, Virginia 
Janitorial/Custodial and Greunds 

Maintenance 

Naval Aviation Depot 

Naval Air Station 

Jacksonville, Florida. 
E.R. Alley, Jr., 

. Acting Executive Director. 

[FR Doc. 88-14438 Filed 6-23-88; 8:45 am] 
BILLING CODE 6820-33-M 


DEPARTMENT OF DEFENSE 
Office of the Secretary 


Civilian Health and Medical Program of 
the Uniformed Services (CHAMPUS) — 


AGENCY: Office of the Secretary, DeD 
ACTION: Notice of CHAMPUS Reform 
Demonstration Project. 


summany: Notice is hereby given that a 


demonstration project will be conducted 
by contract under the provisions of 
Chapter 55, Title 10, Section 1092, to test 
a different method for financing and 
delivering health care services under the 
Civilian Health and Medical Program of 
the Uniformed Services {CHAMPUS). 
Delivery of services under the 
demonstration, hereafter referred to as 
the CHAMPUS Reform Initiative is 
expected to begin August 1, 1988, for all 
beneficiaries who reside in the States of 
California and Hawaii. The contract 
includes six option periods, the 
execution of which would result in 442 
years of service delivery under the new 
approach. An ongoing evaluation of the 
demonstration will be conducted, and at 
the end of the first year of service 
delivery, a determination will be made 
whether the demonstration should be 
expanded ts other States. The objectives 
of the demonstration are to contain 
CHAMPUS costs for the Government 
and the beneficiary, to improve 


coordination between the military and 
civilian components of the Military 
Health Services System, and to enhance 
services for beneficiaries. 


DATE: August 1, 1988 for CHAMPUS 
beneficiaries in California and Hawaii. 
FOR FURTHER INFORMATION CONTACT: 
Commander John E. Montgomery, 
Medical.Service Corps, U.S. Navy, CRI 
Office, OCHAMPUS, Aurora, CO, 
80045-6900, telephone {303} 361-4408. 
SUPPLEMENTARY INFORMATION: Under 
the terms and conditions of the contract, 
CHAMPUS beneficiaries in California 
and Hawaii who live near most military 
hospitals will be able to choose among 
CHAMPUS Prime, a health maintenance 
organization ({HMO}-type program; 
CHAMPUS Extra, a preferred provider 
network; or the traditional CHAMPUS 


system. Beneficiaries remain free to use | 


any military hospital when care is 
available. The demonstration relies ona 
consortium of private companies to 
deliver medical care to CHAMPUS 
patients residing in California and 
Hawaii for a fixed price. 

The group of companies that won the 
contract is led by Foundation Health 
Corp.,.a private health care company 
headquartered in Sacramento, 
California. The company. manages 


‘ health maintenance organizations in 
several States under the name of 


Foundation Health Plan. Doctors and 
hospitals associated with Foundation 
Health Plan of California wiil be used to 
provide care to CHAMPUS beneficiaries 
in Northern California under the two 
new alternative plans. For residents in 
Southern California, medical care will 
be provided by PARTNERS Health Plan. 
The Queen’s Health Care Plan will 
deliver medical care to the CHAMPUS 
patients who reside in Hawaii. For those 
beneficiazies who choose not to use the 
contractor's provider networks, Blue 
Cross of Washington/ Alaska will 
process claims for care received by 
residents of Hawaii and California for 
the Standard CHAMPUS Program. The. 
negotiated charges for individual . ™ 
professional services under the terms of 
the demonstration, shail be included 
with the billed charges for purposes of 
establishing the prevailing charge levels 
for the States covered by the 
demonstration. 

The CHAMPUS Reform Initiative _ 
provides alternatives for the financing 
and delivery of health care services 
under CHAMPUS. it represents 
structural reform, centered on the 
principles of managed care and military- 
civilian health care partnership. 


CHAMPUS Prime 


CHAMPUS Prime is one aspect of the 
CHAMPUS Reform Initiative. it is a 
voluntary, HMO-type enroliment 
program offered as an alternative to 
standard CHAMPUS by the contractor 
who is at risk for benefit dollars. This 

program provides enhanced CHAMPUS 
benefits to all enrolled beneficiaries 
who live in areas where it exists. 
CHAMPUS Prime will be offered in 
selected military hospital catchment 
areas in the demonstration states. The 
benefits package available to 
CHAMPUS Prime enrollees will contain 
the same benefits as are availabie to 
beneficiaries under standard CHAMPUS 
plus benefit enhancements offered by 
the contractor. These enhancements 
include such services as routine 
physicals, pap smears, and other 
preventive care procedures not covered 
under standard CHAMPUS. The 
CHAMPUS Prime benefits will be 
uniform across all areas of the region 
where Prime is offered. CHAMPUS 
Prime requires no annual deductible, 
offers free primary care office visits for 
most.outpatient care for dependents of 
sponsors (retired or active duty) in pay 
grades E-4 and below and requires no 
daily hospital fee for active-duty 
dependents. {If the sponsor is in the pay 


- grade of E-5 or above, there is a $5 co- 


payment for most primary outpatient 
care.) Retirees are charge $75 per day 
for civilian hospital care, up to a 
maximum of $750 per admission. 
Beneficiaries who select CHAMPUS 
Prime will have the added benefit of not 
having to file any claim forms. Under 
CHAMPUS Prime, mental health visits 
require a $5 or $10 co-payment, 
determined by the type of visit; urgent 
care visits cost $15 each, and emergency 
room visits have a $25 fee paid by the 
patient. The restrictions placed on 
patients who choose CHAMPUS Prime 
include that they follow the contractor's 
rules for seeking nonemergency medical 
care and that they agree to stay in the 
program for a full year, unless they 
move out of an area where Prime is 
offered. Patients who are enrolled in 
CHAMPUS Prime and who are not 
happy with a particular civilian 
physician will be allowed to choose 
another one within the network. 


CHAMPUS Extra 


CHAMPUS Extra is the preferred 
provider option of the CHAMPUS 
Reform Initiative. CHAMPUS 
beneficiaries who do not or cannot 
enroll in CHAMPUS Prime will be able 
to participate in this preferred provider 
option if it is offered in their area. 
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Beneficiaries who receive care from one 
of the contractor's network.providers 
will be entitled to a reduced level of 
cost-sharing. Under this option, patients 
will be covered for the same medical 
services as under the existing 
CHAMPUS program, but they will get 
discounts for office visits and hospital 
inpatient care by using physicians who 
are members of the contractor's previder 
network. Dependents of active-duty 
service members, as an example, will 
pay 15 percent of the cost of a doctor's 
office visit in the contractor network 
instead of the 20 percent required under 
the current CHAMPUS program. 
Retirees and their families will pay 20 
percent rather than 25 percent for office 
visits. For inpatient care, retirees will 
pay $125 per day (or 25 percent of billed 
charges), whichever is less, plus 20 
percent of inpatient professional fees, 
instead of the current 25 percent. 
CHAMPUS Extra offers greater freedom 
than CHAMPUS Prime because patients 
do not have to enroll. CHAMPUS 
patients will be allowed to use this 
option on a case-by-case basis if it is 
available in their area. Regular ., 
CHAMPUS deductibles continue to 
apply. As in CHAMPUS Prime, 
beneficiaries who select CHAMPUS 
Extra will have the added benefit of not 
having to file any claim forms for care 
received through this preferred provider 
option. 


Standard CHAMPUS 


The term “standard CHAMPUS” 
refers to the CHAMPUS Basic Program 
and the CHAMPUS Program for the 
Handicapped. Standard CHAMPUS will 
continue to be available in California 
and Hawaii to CHAMPUS beneficiaries 
who do not have the opportunity (or 
who elect not to enrol!) in the 
CHAMPUS Prime option described 
above or to use network providers under 
CHAMPUS Extra. The contractor is 
responsible for payment for authorized 
benefits currently available under the 
program. Since the demonstation.is 
being conducted to test alternatives for 
financing and delivery of health care 
services, centered on the principles of 
case management, the process for 
review and authorization of care under 
Standard CHAMPUS, as well as under 
Prime and Extra, will include review 
features not currently in place outside 
the demonstration area. Among these 
are second opinions for some surgeries, 
prior authorization for some categories 
of care, such as mental health services, 
concurrent review of inpatient hospital 
admissions, and others. All providers of 
care in California and Hawaii-will be 
specifically notified of any such 
requirements, as will beneficiaries. 


Under no circumstances will failure to 
comply with these review parameters 
result in denial of care to a CHAMPUS 
beneficiary who chooses not to enroll in 
CHAMPUS Prime when such care is 
otherwise determined to.be medically 
necessary or appsopriate. . 


Health Care Finder _ 


Health care finder and contract 
liaison offices or service centers will be 
established by the contractor at or near 
all military hospitals in the 
demonstration states. Health care 
finders will help beneficiaries obtain 
referrals for services in most 
appropriate. setting; whether in a 
military facility or with civilian 
providers, to facilitate beneficiary 
access td'care and he!p assure optimal 
use-of military hosptials. The service 
centers will also serve as a source of 
information and assist beneficiaries 
with resohution of claims problems. 


Resource Sharing 


Resource sharing agreements may be 
entered into by the contractor with 
individual military treatment facility 
commanders to use medical personnel, 
equipment, or supplies from the 
contractor's provider network and from 
private sources outside the network for 
the purpose of enhancing the 
capabilities of the military facility to 
provide needed inaptient and outpatient 
care to CHAMPUS beneficiaries. There 
is no cost to the beneficiary beyond that 
normally associated with care in a 
military treatment facility. 


Duration 


The contract includes six option 
periods for the delivery of services, 
which, if executed, would extend service 
delivery under the contract for 442 
years. The demonstration will be 
evaluated at the end of the first vear of 
service delivery to determine if it should 
continue and if it should be expanded to 
other states. 


Exclusions to the CHAMPUS Reform 
Initiative Demonstration Project 


> The following are not covered under 
the demonstration: 

—Beneficiaries eligible under the 
Civilian Health and Medical Program of 
the Veterans Administration 
(CHAMPVA) are not covered under the 
CHAMPUS Reform Initiative. 

—The CHAMPUS home health care 
demonstration is excluded, although the 
contractor does have the right to provide 
home health care under this contract to 
the extent it is-covered under standard 
CHAMPUS. 

—Beneficiaries who receive care in 
the states of Hawaii and California, but 
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who are not residents of those states, 
are excluded from the demonstration. 

—The CHAMPUS prohibition against 
payment of abortions, except where the 
life of the woman would be endangered 
if the fetus were carried to term, extends 
to the demonstration. 

—Experimental or investigational 
services which are excluded under 
CHAMPUS are also excluded under the 
demonstration. 

—No funds shall be used to pay 


claims under. the demonstration for 
sexual dysfunctions or sexual 
inadequacies. 

—No funds shall be used to pay 
institutional or professional claims for 
inpatient mental health services in 


excess of 60-days in a calendar year, 
unless a waiver is granted under the 


provisions of paragraph B.5.i., DoD 

6010.8-R. 

L.M. Bynum, 

Alternate OSD Federal Register Liaison 

Officer, Department of Defense. 
June 21, 1988. 

{FR Doc. 88-14309 Filed 6-23-88; 8:45 am] 

BILLING CODE 3810-01-M 


Defense Intelligence Agency Scientific 
Advisory Committee; Closed Meetings 


AGENCY: Defense Intelligence Agency 
Scientific Advisory Committee. 


ACTION: Notice of closed meetings. 


SUMMARY: Pursuant to the provisions of 
Subsection (d) of section 10 of Pub. L. 
92-463, as amended by section 5 of Pub. 
L. 94-409, nctice is hereby given that 
closed meetings of a panel of the DIA 
Scientific Advisory Committee have 
been scheduled as follows: 


DATES: 20 July, 16 August, and 20 
September 1988 (9:00 a.m. to 5:00 p.m. 
each day) 

ADDRESS: The DIAC, Bolling AFB, 
Washington, DC, 

FOR FURTHER INFORMATION CONTACT: 
Lieutenant Colonel John E. Hatlelid, 
USAF, Executive Secretary, DIF, 
Scientific Advisory Committee, 
Washington, DC 20340-1328 (202/373- 
4930). 


SUPPLEMENTARY INFORMATION: The 
entire meetings will be devoted to the 
discussion of classified information as 
defined in Section 552b(c){1), Title 5 of 
the U.S. Code and therefore will be 
closed to the public. Subject matter will 
be used in a special study on tactica! 
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intelligence information handling 
systems. 

L.M. Bynum, s 

Alternate OSD Federal Register Liaison « 
Officer, Department of Defense. 3 
June 21, 1988. 

]FR Doc. 88-14306 Filed 6-23-88; 8:45 am) 


BILLING CODE 3810-01-M 


Defense Systems Management 
College Board of Visitors; Meeting 


AGENCY: Defense Systems Management 
College, DOD. 


ACTION: Board of Visitors meeting. 


summary: A meeting of the Defense 
Systems Management College (DSMC) 
Board of Visitors will be Held in Building 
226, Fort Belvoir, Virginia, on 
Wednesday, July 20, 1988, from 083 until 
1530. The agenda will include a review 
of accomplishments related to the © 
system acquisition education, system 
acquisition research, and information 
collection and dissemination missions. It 
will also. include.a review of the DSMC 
plans, resources and operations. The 
meeting is open to the public; however, 
because of limitations on the space 
available, allocation of seating will be 
made on.a first-come, first-serve basis. 
Persons desiring to attend the meeting 
should call Mrs. Joyce Reniere on (703) 
664-4235. 


L.M. Bynum, 

Alternate OSD Federal Register.Liaison 
Officer, Department of Defense. 

June 21, 1988. 

{FR Doc. 88-14305 Filed 6-23-88; 8:45 am] 
BILLING CODE 3810-01-M 


DEPARTMENT OF ENERGY 
Office of Fossil Energy 


Coordinating Subcommittee on 
Petroleum Storage and 
Transportation, Committee on 
Petroleum Storage and 
Transportation, National Petroleum 
Council; Open Meeting 


Notice is hereby given of the following 
meeting: bt 

Name: Coordinating Subcommittee on 
Petroleum Storage and Transportation of 
the Committee on Petroleum Storage 
and Transportation of the National 
Petroleum Council. 

Date and time: Wednesday, July 20, 
1988, 9:00 a.m. 

Place: Amoco Center-One of Amoco 
Oil Company, 200 East Randolph Drive, 
26th Floor, Chicago, Illinois. 

Contact: Margie D. Biggerstaff, U.S. 
Department of Energy, Office of Fossil 


Energy {FE=-1),; Washington, DG 20585, 
Telephone: 202/586-4695. , 

Purpose of The Parent Council: To 
provide advice, information, and 
recommendations to the Secretary of 
Energy on matters relating to oil and gas 
or the oil and gas industries: 

Purpose.of The Meeting: Review task 
group status and discuss study draft 
assignments. 


Tentative Agenda 


‘ —Opening remarks by the Chairman 


and Government Cochairman. 
—Review task group status. 

—Discuss study. draft assignments. 
—Discuss any other matters pertinent to 
the overall assignment from the 

Secretary of Energy. 

Public Participation: The meeting is 
open to the public The Chairman of the 
Subcommittee on Petroleum Storage & 
Transportation is empowered to conduct 
the meeting in a fashion that will, in his 
judgment, facilitate the orderly conduct 
of business. Any member of the public 
who wishes to file a written statement 
with the Subcommittee will be permitted 
to do so, either before or after the 
meeting. Members of the public who 
wish to make oral statements pertaining 
to agenda items should contact Ms. 
Margie D. Biggerstaff at the address or 
telephone number listed above. 
Requests must be received at least 5 
days prior to the meeting and 
reasonable provisions will be made to 
include the presentation on the agenda. 

Summary minutes of the meeting will 
be available for public review at the 
Freedom of Information Public Reading 
Room, Room 1E-190, DOE Forrestal 
Building, 1000 Independence Avenue, 
SW., Washington, DC, between the 
hours of 9:00 a.m. and 4:00 p.m., Monday 
through Friday, except Federal holidays. 
Donald L. Bauer, Q 
Principal Deputy Assistant Secretary, Fossil 
Energy. 

[FR Doc. 88-14351 Filed 6-23-88; 8:45 am] 
BILLING CODE 6450-01-M 


Natural Gas Transportation Task 
Group, Coordinating Subcommittee on 
Petroleum Storage and 
Transportation, National Petroleum 
Council; Public Meeting 


Notice is hereby given of the following 
meeting: : 

Name: Natural Gas Transportation 
Task Group, Coordinating Subcommittee 
on Petroleum Storage and 
Transportation of the National 
Petroleum Council ‘ 

Date and Time: Friday, July 15, 1988, 
8:30 a.m. 
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Place: Enron Corporation, 1400 Smith, 
Rm. 49C1, Houston, Texas. 

Contact: Margie D. Biggerstaff, U.S. 
Department of Energy, Office of Fossil 
Energy (FE-1}, Washington, DC 20585, 
Telephone: 202/586-4695. 

Purpose of the Parent Council: To 
provide advice, information, and 
recommendations to the Secretary of 
Energy on matters relating to oil and gas 
or the oil and gas industries. 

Purpose of the Meeting: Discuss gas 
pipeline survey and review. progress on 
individual] assignments. 


Tentative Agenda 


—Opening remarks by Chairman and 
Government Cochairman. 

—Discuss the gas pipeline survey. 

—Review progress on individual 
assignments. 

—Discuss any other matters pertinent to 
the overall assignment from the 
Secretary of Energy. 

Public Participation: The meeting is 
open to the public. The Chairman of the 
Task Group is empowered to conduct 
the meeting in a fashion that will, in his 
judgment, facilitate the orderly conduct 
of business, Any member of the public 
who wishes to file a written statement 
with the Task Group will be permitted to 
do so, either before or after the meeting. 
Members of the public who wish to 
make oral statements pertaining to 
agenda items should contact Ms. Margie 
D. Biggerstaff at the address or 
telephone number listed above. 
Requests must be received at least 5 
days prior to the meeting and 
reasonable provisions will be made to 
include the presentation on the agenda. 

Summary minutes of the meeting will 
be available for public review at the 
Freedom of Information Public Reading 
Room, Room 1E-190, DOE Forrestal 
Building, 100 Independence Avenue, 
SW., Washington, DC, between the 
hours of 9:00 a.m. and 4:00 p.m., Monday 
through Friday, except Federal holidays. 
Donald L. Bauer, 

Principal Deputy Assistant Secretary, Fossil 

Energy. 

{FR Doc. 88-14350 Filed 6-23-88; 8:45 am] 

BILLING CODE 6450-01-M 


Federal Energy Regulatory 
Commission 


[Docket Nos. ER88-445-000, et al.) 


Gulf States Utilities Co., et al.; Electric 
Rate, Small Power Production, and 
interlocking Directorate Filings 


June 20, 1988. 
Take notice that the following filings 
have been made with the Commission: 
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1. Gulf States Utilities Company 


[Docket No. ER88-445-000] 

Take notice that on May 31, 1988, Gulf 
States Utilities Company (GSU) 
tendered for filing a proposed change in 
Revised Amendment No.3 to its Power 
Supply Agreement with Same Rayburn 
Dam Electric Cooperative, Inc., Sam 
Rayburn Municipal Power Agency, and 
, Sam Rayburn G. & T., Inc. (collectively 

“Sam Rayburn”). The change reduces to 
six (6) months the notice Sam Rayburn 
must give before terminating Revised 
Amendment No. 3 to the Power Supply 
Agreement. The effective cancellation 
data will remain January 1 of any year 
after 1988. The rate schedule change 
does not constitute a rate increase. The 
rate schedule change was agreed to by 
GSU and Sam Rayburn. 

On June 7, 1988, GSU amended its 
filing to request an effective date of June 
30, 1988, and a waiver of the 
Commission's 60-day notice 
requirements. Gulf States states that 
good cause exists for the waiver 
because a June 30, 1988, effective date 
would be necessary for Sam Rayburn to 
cancel Revised Amendment No. 3 

- effective January 1, 1989, should Sam 
Rayburn so elect, consistent with the 
parties’ intent. Copies of this filing were 
served upon Sam Rayburn. 

Comment date: July 5, 1988, in 
accordance with Standard Paragraph E 
at the end of this notice. 


2. Mississippi Power Company 


[Docket No. ER88-399-000] 

Take notice that on May 16, 1988, 
Mississippi Power Company (MPC) 
tendered for filing modifications to its 
FERC Electric Tariff, Original Volume 
No. 1 as follows: 

1. Supplement on form of Second 
Revised Sheet No. 14 covering a new 
delivery point to Coast Electric Power 
Association identified as “Waveland” 
with specific details shown on this form. 

2. Supplement on form of Second 
Revised Sheet No. 14 covering a new 
delivery point to Coast Electric Power 
Association identified as “Bay St. Louis, 
#2” with specific details shown on this 
form. : 

3. Supplement on form of Second 
Revised Sheet No. 14 covering anew 
delivery point to Coast Electric Power 
Association identified as “Olson” with 
specific details shown on this form. This 
“Olson” delivery replaces “Long Beach” 
which will be taken out of service 
although it is possible for it to be 
reactivated on an emergency basis. 

4. Supplement on form of Second 
Revised Sheet No. 14 covering a new 
delivery point to Coast Electric Power 
Association identified as “New 


Nicholson” with specific details shown 
on this form. This supplement replaces 
previous Supplement identified as 
“Picayune (South)” which has been 
phased out of service. This “New 
Nicholson” Supplement represents a 
change in location, delivery voltagé and 
capacity. 

5. Supplement on form of Second 
Revised’Sheet No. 14 covering a new 
delivery point to Coast Electric Power 
Association identified as “Derby II” 
with specific details shown on this form. 
This Supplement replaces previous 
Supplement identified as “Derby” which 
is being phased out. This Derby II 
Supplement represents a minor change 
in location, delivery voltage and 
capacity. 

6. Supplement on form of Second 
Revised Sheet No. 14 covering anew 
delivery point to Singing River Electric 
Power Association identified as “Forts 
Lake” with specific details shown on 
this form. 

7. Supplement on form of Second 
Revised Sheet No. 14 covering a new 
delivery point to Singing River Electric 
Power Association identified as “Big 
Point” with specific details shown on 
this form. 

8. Supplement on form of Second 
Revised Sheet No. 14 covering an 
existing delivery point to Singing River 
Electric Power Association. This is only 
a change in name of the delivery point 
as requested by the customer changing 
the name from “Escatawpa” to 
“Helena”. 

9. Supplement on form of Second 
Revised Sheet No. 14 covering a new 
delivery point to Singing River Electric 
Power Association identified as 
“Vancleave” with specific details shown 
on the form. This Supplement replaces 
previous supplement identified as 
“Cumbest Bluff’ which has been phased 
out of service. 

10. Supplement on form of Second 
Revised Sheet No. 14 covering a change 
in an existing delivery point to Singing 
River Electric Power Association known 
as “Kreole”. This Supplement represents 
a change in contracted capacity for this 
delivery point. 

Comment date: July 5, 1988, in 
accordance with Standard Paragraph E 
at the end of this notice. 


3. Connecticut Light and Power 
Company 
[Docket No. ER88-463-000] 

Take notice that on June 13, 1988, 
Connecticut Light and Power Company 
(CL&P) tendered for filing a proposed 
rate schedule with respect to a 
Transmission Service, Transformation 
and Distribution Agreement 
(Agreement) dated May 15, 1988 
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between (1) Connecticut Light and 
Power Company (CL&P) and (2) Aetna 
Life Insurance Company (AETNA). 

CL&P states that the Agreement 
provides for service to AETNA through 
CL&Ps transmission and distribution 
system from a cogeneration facility 
located on AETNA property in Hartford, 
Connecticut, which facility is connected 
to CL&P’s transmission system. 

The transmission and transformation 
and distribution charge rates are annual 
rates developed in accordance with 
Appendices I and II thereto of the 
Agreement. The monthly charges are 
determined by the product of (i) the 
appropriate annual charge rate 
(expressed in $/kW-yr) divided by 12, 
and (ii) the contract demand (initially 
11,000 kW). CL&P states that copies of 
this rate schedule have been mailed or 
delivered to AETNA (Hartford, CT). 

CL&P further states that the filing is in 
accordance with Section 35 of the 
Commission's Regulations. 

Comment date: July 5, 1988, in 
accordance with Standard Paragraph E 
at the end of this notice. 


4. Public Service Electric and Gas 
Company 


[Docket No. ER88-464—-000} 


Take notice that on June 13, 1988, 
Public Service Electric and Gas 
Company (PSE&G) tendered for filing a 
modification to the Capacity Sale 
Agreement (Agreement) between 
PSE&G and Atlantic City Electric 
Company (AE). The Agreement, dated 
as of March 28, 1988 and originally filed 
on April 22, 1988, provides for PSE&G to 
sell capacity from certain of its 
generating units to AE, and was 
accepted for filing by the Commission as 
Rate Schedule No. 85 on May 27, 1988. 
The purpose of the modification is to 
increase the amount of capacity to be 
sold for the period July 1, 1988 through 
May 31, 1989. All other provisions of the 
Agreement remain unchanged. 

The parties request that the 
Commission waiver its standard notice 
period and allow the modification to the 
Agreement to become effective on July 
1, 1988. 

Comment date: July 5, 1988, in 
accordance with Standard Paragraph E 
at the end of this notice. 


5. Virginia Electric and Power Company 


[Docket No. ER88-50-000] 

Take notice that on June 14, 1988, 
Virginia Electric and Power Company 
(Company) tendered for filing an 
addendum to a Settlement agreement - 
dated as of October 16, 1987 between 
the Company and Old Dominion Electric 
Cooperative (ODEC). The addendum 
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would limit the percentage adder 
applicable to emergency purchases-to 
one mill per kilowatt-hour. 

Waiver of the Commission's notice 
requirements is requested so as to 
permit.an effective date of June 1, 1988. 

Copies of the filing have been served 
on ODEC, the Virginia State Corporation 
Commission and the North Carolina — 
Utilities Commission. 

Comment date: July 5, 1988, in 
accordance with Standard Paragraph E 
at the end of this notice. 


6. Southwestern Public Service 
Company 


[Docket No. ER88-461-000] 


Take notice that on June 10, 1988, 
Southwestern Public Service company 
(Southwestern) tendered for filing an 
extension to the Experimental 
Interruptible Irrigation Rider applicable 
to two of its fulll requirements 
customer's FERC Electric Service 
Tariffs, specifically Bailey County 
Electric Cooperative Association (FERC 

‘Rate Schedule No. 86) and South Plains 
Electric Cooperative, Inc. (FERC Rate 
Schedule No. 96). 

In 1986, Southwestern, Bailey County 
Electric Cooperative Association (Bailey 
County), and South Plains Electric 
Cooperative, Incorporated (South Plains) 
determined that an experimental 
interruptible service rider may be 
beneficial to all parties and that a one- 
year experiment to test the efficacy of 

‘an interruptible rate was appropriate. 
Presently, Southwestern wishes to 
extend the experiment for Bailey County 
and South Plains. 

Copies of the filing were served upon 
Bailey County, South Plains, and the 
Public Utility Commission of Texas. 

Comment date: July 5, 1988, in 
accordance with Standard Paragraph E 
at the end of this notice. 


7. Alabama Power Company 


[Docket No. ER88-450-000} 


Take notice that on June 13, 1988, 
Alabama Power Company tendered for 
filing a Service Agreement with the City 
of Evergreen along with Twenty-Second 
Revised Sheet No. 34 to its FERC 
Electric Tariff; Original Volume No. 1. 
The filing is for establishment of the 
Evergreen and Industrial Park delivery 
points to be served at 115 kV under Rate 
. Schedule MUN-1 and the applicable 
revisions thereto. The new delivery 
points are replacing delivery points #1 
and #8 which are served at 4kV and 12 
kV, respectively. the new delivery points 
are located within the city limits of 
Evergreen. 

Copies of the filing were served upon 
' the City of Evergreen. 


Comment date: July 5, 1988, in 
accordance with Standard Paragraph E 
at the end of this notice. 


8. Washington Water Power 


[Docket No. ER88-356-000] 


Take notice that on June 10, 1988, 
Washington Water Power tendered for 
filing a supplement to the Fifteen Year 
Agreement between Puget Sound Power 
& Light Company and Washington 
Water Power (WWP) (Contract No. WP- 
PS88-4301—A). WWP states that this 
filing clarifies certain items related to 
return on equity and the formula rate 
provisions of the Agreement. 

Comment date: July 5, 1988, in 
accordance with Standard Paragraph E 
at the end of this document. 


9. Mississippi Power & Light Company 
[Docket No. ER88-460-000} 


‘ Take notice that on June 10, 1988, 
Mississippi Power & Light Company 
(MP&L) tendered for filing a letter 
agreement for sale of energy fo the 
Tennessee Valley Authority, and a letter 
extending the term of a prior sale. 

MP&L requests an effective date:of 
May 29, 1988 for the letter agreement, 
and August 29, 1987 for the extension 
letter. MP&L requests waiver of the 
Commission's notice requirements under 
Section 35.11 of the Commission's 
Regulations. 


Comment date: July 5, 1988, in 
accordance with Standard Paragraph E 
at the end of this notice. 


10. Niagara Mohawk Power Corporation 


[Docket No. ER88—462-000] 


Take notice that on June 10, 1988, 
Niagara Mohawk Power Corporation 
(Niagara) tendered for filing, as a rate 
schedule, a supplement agreement 
between Niagara and Consolidated 
Edison Company of New. York, Inc. 
(consolidated Edison) dated December 
4, 1987. 

Niagara presently has on file an 
agreement with Consolidated Edison 
dated April 1, 1979 last amended July 21, 
1983. The original agreement is to 
provide transmission service for the 
delivery of diversity power and energy 
from the Power Authority of the State of 
New York (PASNY) to Consolidated 
Edison. The diversity power and energy 


_ is in turn exchanged by PASNY with 


Hydro Quebec. This agreement is 
designated as Niagara Mohawk Power 
Corporation Rate Schedule FERC'No. : 
113. This new agreement is being 
transmitted as a supplement to the 
existing agreement and supersedes and 
amends Supplement No. 9. 
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The December 4, 1987 agreement, 
which is a supplement to the original 
agreement, revises the transmission 
rates. Niagara requests a waiver of the 
Commission's prior notice requirements 
in order to allow the December 4, 1987 
agreement to become effective April 1, 
1987. Niagara Mohawk states that 
Consolidated Edison has agreed to the 
proposed effective date. 

Copies of the filing were served upon 
Consolidated Edison Company of New 
York, Inc. and the Public Service 
Commission of New York. 

Comment date: July 5, 1988, in 
accordance with Standard Paragraph E 
at the end of this notice. 


Standard Paragraphs: 


E. Any person desiring tobe heard or 
to protest said filing should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with Rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211 
and 385.214). All such motions or 
protests should be filed on or before the 
comment date. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Lois D. Cashell, 
Acting Secretary. 
[FR Doe. 88~14279 Filed 6-23-88; 8:45 am] 


BILLING CODE 6717-01-M 


[Docket Nos. QF87-46-001, et al.} 


Mid-Set Cogeneration Co., et. al.; 
Electric rate, Small power production, 
and Intelocking Directorate filings 


June 17, 1988 


Take notice that the following filings 
have been made with the Commission: , 


1. Mid-Set Cogeneration Company 
[Docket No. QF87-46-001] 


On May 31, 1988, Mid-Set 
Cogeneration Company (Applicant) of 
Box 80598 Bakersfield, California 93380 
submitted for filing an application for 
recertification of a facility as a 
qualifying cogeneration facility pursuant 
to § 292.207 of the Commission’s 
regulations. No determination has been 
made that the submittal constitutes a 
complete filing. 
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The tepping-cycle cogeneration 
facility will be lecated in Kern County, 
California. The facility consist of a 
combustion turbine generator and a heat 
recovery steam generator. Thermal 
energy recovered from the facility will 
be used for enhanced oil recovery 
operations. 

The original was filed on October 28, 
1986 by Texaco USA and was granted 
on April 2, 1987; 39 FERC 962,007. The. 
recertification is requested due to 
change in ownership and reduction in 
electric power production capacity of 
the facility. The ownership interest will 
change from Texaco USA to Mid-Set 
Cogeneration Company. Mid-Set 
Cogeneration Company is a California 
general partnership of Texaco Midway- 
Sunset Cogeneration Company, a 
Delaware Corporation, which is a 
wholly-owned subsidiary of Texaco 
Producing Inc., and Del Mar Energy 
Company, a California corporation, 
which is a wholly-owned subsidiary of 
Mission Energy Company, a California 
corporation, whose ultimate parent is 
Southern California Edison Company, 
an electric utility. The net electric power 
production capacity will decrease from 
39.6 MW to 35.82 NW. 

Comment date: Thirty days from 
publication in the Federal Register, in 
accordance with Standard Paragraph E 
at the end of this notice. 


2. Energy Systems Division of Thermo _ 
Electron Corporation 


[Docket No. QF88-290-000] 


On May 31, 1988, Energy Systems 
Division of Thermo Electron 
Corporation (Applicant), of P.O. Box 
9047, Waltham, Massachusetts 02254, 
submitted for filing an application for 
certification of a facility as a qualifying 
cogeneration facility pursuant to 
§ 292.207 of the Commission's 
regulations. No determination has been 
made that the submittal constitutes a 
complete filing. ; 

The topping-cycle cogeneration 
facility will be located in Staten Island, 
New York. The facility will consist of a 
combustion turbine generating unit, a 
heat recovery steam generator and an 
extraction/condensing steam turbine 
generator unit. Extraction steam 
produced wil! be used for process. The 
electric power production capacity of 
the facility will be 25,895 KW. The 
primary energy source will be natural 
gas. The facility is expected to start up 
on August 1, 1990. 


Comment date: Thirty days from 
publication in the Federal Register, in 
accordance with Standard Paragraph E 
at the end of this notice. 


3. Enron Cogeneration Company 
[Docket No. QF83-205-003]) 

On May 24, 1988, Enron Cogeneration 
Company (Applicant), of Three 
Riverway, Suite 2000, Houston, Texas 
77056, submitted for filing an application 
for recertification of a facility as a 
qualify cogeneration facility pursuant to 
§ 292.207 of the Commission's 
regulations. No determination has been 
made that the submittal of May 24, 1988, 
constitutes a complete filing. 

The facility, which commenced 
commercial operation in December 1984, 
is located in Pasadena, Harris County, 
Texas near Hoechst Celanese Chemical 
Group's Clear Lake Plant. 

By order issued on July 20, 1983 
(Docket No. QF83-205-000), the 
Commission granted certification of the 
previous facility as a qualifying 
cogeneration facility (24 FERC {62,086). 
The facility has not been modified from 
the description of the facility included in 
the original application, other than as 
described in the notice of modification 
filed with the Commission on February 


41, 1985 (Docket No. QF83-205-001). 


The current recertification is 
requested due to a proposed change in 
the ownership of the Applicant, which, - 
through a limited.partnership with a 
wholy-owned subsidiary, owns the 
facility. A notice of change of ownership 
was filed with the Commission on May 
9, 1988 (Docket No. QF83=205-002). A 
proposed change in the ownership of the 
Applicant's issued and outstanding 
shares of common stock will result in a 
utility (Dominion Resources, Inc., or one 
of its subsidiaries) equity ownership 
interest in the facility which will not 
exceed 50%. 

Comment date: Thirty days from 
publication in the Federal Register, in 
accordance with Standard Paragraph E 
at the end of this notice. 


Standard Paragraphs: 


E. Any person desiring to be heard or 
to protest said filing should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NW., Washington, 
DC 20426, in accordance with Rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211 
and 385.214). All such motions or 
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protests should be filed on or before the 
comment date. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must filé a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Lois D. Cashel, 

Acting Secretary: 


[FR Doc. 88-14280 Filed 6-23-88; 8:45 am] 
BILLING CODE 6717-01-M 


(Docket No. G-3894-032, et al.] 


ARCO Oil and Gas Co., Division of 
Atlantic Richfield Company, et al.; 
Applications for Certificates, 
Abandonment of Service and 
Amendment of Certificates ' 


June 21, 1988. ; 

Take notice that each of the 
Applicants listed herein has filed an 
application pursuant to section 7 of the 
Natural Gas Act for authorization to sell 
natural gas in interstate commerce, to * 
abandon service or to amend certificates 
as described herein, all as more fully 
described in the respective applications 
which are on file with the Commission 
and open to public inspection. 


Any person desiring to be heard or to 
make any protest with reference to said 
applications should on or before July 5, 
1988, file with the Federal Anergy 
Regulatory Commission, Washington, 
DC.20426, a petition to intervene or a 
protest in accordance with the 
requirements of the Commission's Rules 
of Practice and Procedure (18 CFR 
385.211, 385.214). All protests filed with 
the Commission will be considered by it 
in determining the appropriate action to 
be taken but will not serve to make the 
protestants parties to the proceeding. 
Any person wishing to become a party 
in any proceeding herein must file a 
petition to intervene in accordance with 
the Commission's rules. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicants to appear or 
to be represented at the hearing. 

Lois D. Cashell, 
Acting Secretary. 


' This notice does not provide for consolidation 
for hearing of the several matters covered herein. 
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Docket No. and date filed 


ARCO Oil and Gas Company, Division of Atlantic 
Richfield Company, P.O. Box 2819, Dallas, TX 


G-8493-002, D, 6/6/88 ........sserscssersveesneeh sees 


G-3894-032, D, 6/6/88 


Ci61-691-003, D, 6/1/88 
Ci63-1490-000, D, 6/6/88 
ClI68-691-002, D, 5/31/88 
Ci85-680-001, E, 5/31/68 Enron Oil & Gas Company, P.O. Box 1188, Houston, 
TX 77251. 
Cl88-474-000 (CI77-769), B, 5/27/88 ...| Sun Exploration and Production Company, P.O. Box 
. . 2880, Dallas, TX 75221-2880. 
Ci88-475-000 (G-10338), B, 5/27/88...) Mobil Exploration & Producing North America Inc., 
Nine Greenway Plaza, Suite 2700, Houston, TX 
77046. 
Ci88-477-000 (G-19222-000), B, 5/ | ARCO Oil and Gas Company, Division of Atlantic 
31/88. Richfield Company. 
Cl88-478-000 (CI81-273), B, 5/31/88 ...| Felmont Oil Corporation, 350 Glenborough, Suite 
: 300, Houston, TX 77067. 
Ci88-479-000 (C!76-265), B, 5/31/88 


Cl88-480-000 (CI84-603), B, 5/31/88 

Cl88-483-000, F, 6/6/88 Cabot Petroleum Corporation, P.O. Box 4544, Hous- 
ton, TX 77210-4544. 

Tenneco Oil Company, P.O. BOx 2511, Houston, TX 
TTBS, =: é 

Chevron U.S.A. Inc., P.O. Box 7309, San Francisco, 
CA 94120-7309. 

Ci88-486-000 (Ci66-1234), B, 6/6/88 ..., ARCO Oil and Gas Company, Division of Atlantic 

Richfield Company. 


Ci88-484-000 (CI64-989), B, 6/2/88 
ClI88-485-000 (CI61-348), B, 6/6/88 


Cl88-487-000, A, 6/7/88 
Angeles, CA 90051. 


1 By Assignments dated 12-28-56, 12-30-58 and 7-30-82, ARCO assigned to Mayfair Minerals, Inc. ef a/. (1956 and 1958) and Hilty Interests, Inc. (1982) certain 


acreage in Live Oak County, Texas. 
2 Effective 10-1-86, ARCO assigned certain acreage to Murphy Oil USA, Inc. 


Union Exploration Partners, Ltd., P.O. Box 7600, Los 


Purchaser and location 


Tennessee Gas Pipeline Company, Ciay West, ef a/. 
Fields, Live Oak County, Texas. 


Texas Eastern Transmission Corporation, Silsbee 
Field, Hardin County, Texas. 

ANR Pipeline Company, Woodward Area, Woods, 
Dewey, ef a/. Counties, Oklahoma. 

Panhandle Eastern Pipe Line Company, Northwest 
Midwell Field, Cimarron County, Oklahoma. 

Natural Gas Pipeline Company of America, Lochridge 
Field, Ward County, Texas. 

Transcontinental Gas Pipe Line Corporation, Mustang 
island Area, Block A-111, Offshore Texas. 

United Gas Pipe Line Company, Bethany Field, Harri- 
son and. Panda Counties, Texas. 

Transcontinental Gas Pipe Line Corporation, Maxie 
Field, Acadia Parish, Louisiana. 


Panhandle Eastern Pipe Line Company; Camrick Gas 
Area, Texas County, Oklahoma. 

Transcontinental Gas Pipe Line Corporation, High 
island Block A-508, Offshore Texas. 

Texas Eastern Transmission Corporation, West Cam- 
eron Block 522 in Block 543 Field, Offshore Louisi- 
ana. 

Natural Gas Pipeline Company of America, West 
Cameron Block 81, Offshore Louisiana. 

ANR Pipeline Company, Mocane-Laverne Fields, 
Beaver & Harper Counties, Oklahoma. 

Northern Natural Gas Company, Division of Enron 
Corp., Prentice Field, Yoakum County, Texas. 

Southern Natural Gas Company, Franklin Field, St. 
Mary Parish, Louisiana. 

Panhandle Eastern Pipe Line Company, Bishop & 
Peek Fields, South Area, Ellis County, Oklahoma. 
Columbia Gas Transmission Corporation, Blocks 192, 
193 and 236, Garden Banks Area, Offshore Louisi- 

ana. 


5° Effective 1-1-87, ARCO assigned its interest in certain acreage to Hondo Oil and Gas Company. 


* Effective 8-1-87, EOG acquired certain acreage by assignment from Enron Corp. Effective 4-10-86, InterNorth, Inc. changed its name to Enron Corp. 
Bi rnwell; Property No. 810015, Blocker Fults Gas UT. #1; and Property No. 


® Effective 3-1-88, Sun 


igned its interest in Property No. 810014, Blocker Est #2- 
8971 “3 Wilson-Maxmillan Gas 


nit to Petroleum Production Management, Inc. 


dated 6-26-81 and 2-22-82, Superior Oil Company and Oil Participations Inc. assigned certain acreage to Petroglen Company. 
all its interest subject to G.R.S. No. 422 to Exxon Company U.S.A., a subsidiary of Exxon Corporation. 


7 Eective 2-13-87, ARCO assi 


8 Ceased production due to jetion. 


® Effective 6-1-85, Cabot purchased Mesa Petroleum Co.'s 6.26714% working interest in the Sexton Unit and effective 12-1-86, Cabot purchased Tenneco Oil 
Company's 6.26714% working interest in the Sexton Unit, in the Mocane-Laverne Fields, Beaver and H: 
1° Effective 7-1-87, Tenneco assigned 11.8817% interest in the Prentice Plant located in the SE/4 ; C ; A 
Production Company. The following acreage (not assigned) is also included in this complete abandonment due to expiration by their own terms in the 1950's and 


1960's: 
T-2736, 649.9 acres, all of Sec. 263, H. Gibson Survey, Block D. 
T-1730, 160 acres, SE/4 Sec. 321, H. Gibson Survey, Block D. 
T-1568, 650 acres, all of Sec. 322,"H. Gibson Survey, Biock D. 


r Counties, Oklahoma. 


T-1591, 329.9 acres, S/2 Sec. 23, Block K. Public School Lands Survey, Yoakum & Terry Counties, Texas. 


: Effective 7-1-87, Chevron assigned certain acreage to Gas Transportation Corporation. 


Filing Code: A 
Succession. 


is cee bt pene gy ~ to initiate sales under a Gas Purchase and Sales Agreement dated 7-22-80. ‘ ‘ 
itial service; B—Abandonment; C—Amendment to add acreage; D—Amendment to delete acreage; E—Total succession; F—Partial 


20, Bik K PSL Survey, Yoakum County, Texas to Amoco 


[FR Doc. 88-14355 Filed 6-23-88; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. RP85-122-007, et al.) 


Colorado Interstate Gas Co. et al.; 


Filing of Pipeline Refund Reports and 
Refund Pians 


‘une 21, 1988. 


Take notice that the pipelines listed in 
the Appendix hereto have submitted to 


the Commission for filing proposed 
refund reports. The date of filing and 
docket number are also shown on the 
Appendix. 


Any person wishing to do so may 
submit comments in writing concerning 
the subject refund reports. All such 
comments should be filed with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street NE.., 
Washington, DC 20426, on or before July 
12, 1988. Copies of the respective filings 


are on file with the Commission and 
available for public inspection. 

Lois D. Cashel, : 

Acting Secretary. 


Appendix 
Docket No. 


5/20/88 | Colorado Interstate RP85-122-007 
Gas Company. 
5/26/88 } Enron (Northern 


|} Naturat Gas Co.). 


RP82-71-024 
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Filing 


date Docket No. 


Company 





5/27/88 | Distrigas of RP85-125-011 
Massachusetts 
Corp. 

6/2/88 | Northwest Pipeline 
Corporation. 

6/6/88 | Mississippi River 
Transmission Co. 

6/8/88 | Trunkline Gas Pipe 


Line Company. 


RP88-63-004 
RP86-170-004 
AP87-15-024 


[FR Doe. 88-14336 Filed 6-23-88; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket Nos. CP86-578-015 and RP85-13- 


020) 


Northwest Pipeline Corp.; Compliance 
Filing 
June 21, 1988. - 

Take notice that on June 10, 1988, 
Northwest Pipeline Corporation 
(Northwest):tendered for filing certain 
tariff sheets to its FERC Gas Tariff, First 
Revised Volume No. 1, Original Volume 
No. 1-A and Original Volume No. 2, 
pursuant to Commission Orders issued 
January 19, 1988 and May 31,.1988. 


Northwest states that the revisions to - 


its tariffs required by the Commission's 
January 19, 1988 Order Approving 
Contested Offer of Settlement Subject to 
Conditions.and Establishing Hearing 
Procedures (42 FERC 961,019) and May 
31, 1988 Order on Rehearing are 
necessary to Northwest's __ 
implementation of its acceptance of the 
blanket certificate pursuant to Subpart 
G of Part 284 of the Commission’s 
regulations. 

Northwest also states that it provides 
written notice to the Commission that it 
accepts the certificate of public 
convenience and necessity authorized 
under § 284.221 of the Commission's 
regulations and Northwest's September 
17, 1987 Offer of Settlement as approved 
and modified by the Commission in its 
Order dated January 19, 1988 and as 
further clarified in its Order dated May 
31, 1988. 

Northwest states that in accepting the 
blanket certificate granted by the 
Commission, Northwest has elected, 
pursuant to paragraph 1, page 5 of the 
Order on Rehearing, not to adopt the 
Nominated Gas Supply Quantity 
{NGSQ) procedure. In addition to and- 
independent of its acceptance of the 
blanket certificate, Northwest has 
determined that, pursuant to 
§ 284.10(c)(3}{ii), it will permit unlimited 
conversions of firm sales contract 
demand to firm transportation contract 
demand for a period.of fifteen days from 
the date of this acceptance. Any : 
conversions made beyond that time 
shall be restricted to the schedule 
provided in § 284.10(c)(2}(i). 


Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or a protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with Rules 214 
and 211 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.214, 
385.211 (1987)). All such motions or 
protests should be filed on or before 
June 28, 1988. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve te make 
protestants parties to the proceeding. 
Any person wishing te become a party 
must file a motion to intervene. Copies 
of this filing are on file with the. 
Commission and are available for public 
inspection. 

Lois D. Cashel, 

Acting Secretary. 

[FR Doe. 88-14356 Filed 6-23-88; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. RP88-17-011 


Southern Natural Gas Co.; Notice of 
Filing 


June 21, 1988. 


Take notice that on June 10, 1988, 
Southern Natural Gas Company — 
(Southern) tendered for filing First 
Revised Sheet No. 531.36 and First 
Revised Sheet No. 53152 to its FERC 
Gas Tariff, Sixth Revised Volume No. 1, 
to be effective June 1, 1988. 

Southern states that through an 
inadvertent typographical error these 
two sheets were filed on June 6, 1988 
with an effective date of December 1,° 
1987. 

Southern states that a copy of this 
filing is being mailed to all of its 
jurisdictional purchasers, shippers, and 
interested state regulatory commissions. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or a protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 


_ D.C. 20426, in accordance with Rules 214 


and 211 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.214, 
385.211 (1987)). All such motions or 
protests should.be filed on or before 
June 28, 1988. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
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Commission and are available for public 
inspection. 

Louis D. Cashell, 

Acting Secretary 

[FR Doc. 88-14357 Filed 6-23-88; 8:45 am] ' 
BILLING CODE 6717-01-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


[ER-FRL-3404-4] 


Environmental Impact Statements and 
Regulations; Availability of EPA 
Comments 


Availability of EPA comments 


_ prepared June 6, 1988 through June 10, 


1988 pursuant to the Environmental 
Review Process (ERP), under section 309 
of the Clean Air Act and section 
102(2)(c) of the National Environmental 
Policy Act as amended. Requests for 
copies of EPA comments can be directed 
to the Office of Federal Activities at 
(202) 382-5074. 

An explanation of the ratings assigned 
to draft environmental impact 
statements (EISs) was published in 
Federal Register dated April 22, 1988 (53 
FR 13318). 


Draft EISs 


ERP No. DS-BLM-L70009-AK, Rating 
EC2, Utility Corridor Planning Area 
Resource Management Plan and Central 
Arctic WSA Recommendations, 
Preferred Alternative Modification, 
Additional State Land Selections, 
Implementation, AK. 


Summary 


EPA’s concerns are that 1) insufficient 
information exists about how lands 
selected by the state of Alaska will 
ultimately be managed; 2) decisions 
dealing with the management of these 
lands will no longer be subject to a 
NEPA evaluation; and 3) Federal laws 
that provide protection to some of the 
resources in the state selection areas 


~ will. no longer be applicable after the 


lands are selected. 

ERP. No. D-COE-E32067-NC, Rating 
LO, Wilmington Harbor Long Term 
Maintenance Plan, Dredging and 


Disposal of Sediments, Implementation, - 


New Hanover and Brunswick Counties, 
NC. 


Summary 

EPA finds that while this will be a 
relatively large and ongoing 
undertaking, the environmental impacts 
of the harbor maintenance are within 


acceptable limits. EPA has no objections 
to this project. 
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ERP No. D-MMS-A02224-00, Rating 


EO2, 1989 Central and Western Planning 


Areas Gulf of Mexico Outer Continental 
Shelf (OCS) Oil and Gas Sales No. 118 
and 122, Lease Offerings offshore the 
coast of Alabama, Mississippi, 
Louisiana and Texas. 


Summary 


EPA expressed objections to the 
proposed action of unrestricted leasing 
in the Central and Western Gulf. EPA 
also expressed concern over the lack of 
any proposed mitigation for possible 
impacts to deep-water benthic 
communities. EPA also expressed 
concern that ozone modeling of the 
effect of offshore emission on onshore 
air quality be conducted. 

ERP No. D-NPS-K61095-NV, Rating 
LO, Death Valley National Monument, 
General Management Plan, 
Implementation, Inyo and San 
Bernardino Counties, CA and Nye and 
Esmeralda Counties, NV. 


Summary 


EPA expressed a lack of objections to 
the proposed management plan but 
noted that future multiple use activities 
(mining, campgrounds) will require an 
assessment'of air quality, surface water 
and ground water impacts. 


: Final EISs 


ERP No. F-COE-H30000-1A, Des 
Moines Recreational River and 
Greenbelt Area, Development, 
Operation and Maintenance, Des 
Moines River, Webster, Hamilton, 
Boone, Dallas, Polk, and Warren 
Counties, IA. 


Summary 


EPA has no objections to this project 
with the understanding that each unit of 
the project will be evaluated separately 
for NEPA compliance at a later date. 

ERP No. F-FHW-F40290-WI, WI-TH- 
83 Improvement, I-94 to Cardinal Lane/ 
WI-TH-16, Funding and 404 Permit, 
Waukesha County, WI. 


Summary 


EPA has no objection to this project, 
long as a minimum of 0.8 acre of 
additional wetlands are created. . 
(Note: The above summary shold have 
appeared in the 6-10-88 Federal Register 
Notice.) 

ERP No. F-USN-C85041-NJ, Colts 
Neck, Naval Weapons Station Earle 
Family Housing Development, 
Construction, Mammouth County, NJ. 


Summary 


EPA's concern regarding the location 
of the mitigation site has been 
addressed in this document. In addition, 


information within the document 
clarified our questions with respect to 
the delineation.of wetlands, and the 
point of discharge of the wastewater 
treatment plant. Accordingly, EPA has 
no unresolved concerns regarding the 
implementation of the project as 
proposed. 

ERP No. F-USN-D84005-VA, Empress 
II Operation, Electromagnetic Pulse 
Radiation Environment Simulator for 
Ships, Chesapeake Bay (West of 
Bloodsworth Island) and Atlantic Ocean 
(Virginia Capes Operating Area), off the 
Coast of VA. . 


Summary 


EPA expressed a preference for the 
proposed site and requested a thorough 
monitoring program for the project. 


(Note: The above summary should have 
appeared in the 6-17-88 Federal Register 
Notice.) 

Dated: June 21, 1988. 
William D. Dickerson, 
Deputy Director, Office of Federal Activities. 
[FR Doc. 88-14353 Filed 6-23-88; 8:45 am] 
BILLING CODE 6560-50-M  ~ 


[ER-FRL-3404-3] 


Environmental Impact Statements; 
Availability; Weekly Receipts 


Responsible Agency: Office of Federal 
Activities, General Information (202) 
382-5073 or (202) 382-5075. Availability 
of Environmental Impact Statements, 
Filed June 13, 1988 Through June 17, 
1988, Pursuant to 40 CFR 1506.9. 

EIS No. 880189, Draft, BLM, AZ, San 
Pedro River Riparian Resource 
Management Plan, Implementation, San 
Simon Resource Area, Safford District, 
Cochise County, AZ, Due: September 21, 
1988, Contact: Jerrold Coolidge (602) 
428-4040. 

EIS No. 880190, Draft, DOE, ND, 
Charlie Creek-Belfield 345kV  ~ 
Transmission Line Project, Construction, 
Operation and Maintenance, 
Implementation, Billings, Stark, 
McKenzie and Dunn Counties, ND, Due: 
August 8, 1988, Contact: James D. Davis 
(406) 657-5525. 

EIS No. 880191, Draft, SCS, MD, East 
Yellow Creek Watershed, Soil Erosion 
and Flood Damage Reduction Plan, 
Funding and Implementation, Sullivan, 
Linn and Chariton Counties, MO, Due: 
August 8, 1988; Contact: Russell C. Mills 
(314) 875-5214. 

EIS No. 880192, Draft, NPS, AK, Denali 
National Park and Preserve, Wilderness 
Recommendations, Designation or 
Nondesignation, AK, Due: August 29, 
1988, Contact: Linda Nebel (907) 257- 
2654. 
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EIS No. 880193, Draft, AFS, WY, Little 
Bighorn River, Wild and Scenic River 
Study, National Wild and Scenic Rivers 
System, Designation, Bighorn National 
Forest, Sheridan County, WY, Due: 
September 22, 1988, Contact: Arthur 
Bauer (307) 672-0751. 

EIS No. 880194, Draft, USN, PA, U.S. 
Navy Girard Point Site, Sale to the 
Philadelphia Muncipal Authority for the 
Establishment of a Steam Generation 
Facility that Produces Steam for 
Purchase by the U.S. Navy, City of 
Philadelphia, PA, Due: August 12, 1988, 
Contact: Kenneth Petrone (215) 897- 
6431. 

EIS No. 880195, Final, FHW, PA, PA- 
23/New Holland Avenue/LR-1124, 
Section B01 Relocation, US 30 to Walnut 
and Chestnut Streets, Funding and 404 
Permit, Manheim; East Lampeter and 
Lancaster Townships and the City of 
Lancaster, Lancaster County, PA, Due: 
July 25, 1988, Contact: Philibert A. 
Quellet (717) 782-4422. 

EIS No. 880196, Draft, FRC, REG, 
Regulations Governing Independent 
Power Producers (RM88-4—000) and 
Regulations Governing Bidding 
Programs (RM88-5-000), 
Implementation, Due: August 15, 1988, 
Contact: Gilda Rodriquez (202) 357-9155. 

EJS No. 880197, Draft, SCS, MS, 
Whites Creek, Watershed Protection 
and Flood Prevention Plan, Funding, 
Possible 404 Permit and Implementation, 
Webster County, MS, Due: August 8, 
1988, Contact: L. Peter Heard (601) 965- 
5205. 

EIS No. 880198, Draft, EPA, FL, CF 
Mining Complex II, Open Pit Phosphate 
Mine and Beneficiation Plap., 
Construction, and Operation, NPDES and 
404 Permits, Hardee County, FL, Due: 
August 8, 1988, Contact: Maryann 
Gerber (404) 347-3776. 

Dated: June 21, 1988. 

William D. Dickerson, 

Deputy Director, Office of Federal Activities. 
[FR Doc. 88-14352 Filed 6-23-88; 8:45 am] 
BOLLING CODE 6560-50-M 


[FRL-3340-F] 


New Jersey Coastal Plain Aquifer 
System, New Jersey Sole Source 
Aquifer Final Determination 


AGENCY: U.S. Environmental Protection 
Agency. 
ACTION: Notice. 


summary: Notice is hereby given that, 
pursuant to section 1424{e) of the Safe 
Drinking Water Act, the Administrator 
of the U.S. Environmental Protection 

Agency (EPA) has determined that the 
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New Jersey Coastal Plain Aquifer 
System, underlying the New Jersey 
Coastal Plan Area, is the sole or 
principal source of drinking water for 
the Counties of Monmouth, Burlington, 
Ocean, Camden, Gloucester, Atlantic, 
Salem, Cumberland, Cape May and: 
portions of Mercer and Middlesex 
Counties, New Jersey, and that the 
acquifer, if contaminated, would create 
a-significant hazard to public health. As 
a result of this action EPA will review 
Federally-assisted projects (projects 
which receive Federal financial 
assistance through a grant, contract, 
loan guarantee, or otherwise} proposed 
for construction in a project review area 
which includes the New Jersey Coastal 
Plain Area and a portion of the aquifer 
streamflow source zone. The streamflow 
source zone includes upstream portions 
of the Delaware River Basin in the 

- States of Delaware, New Jersey, New 
York and Pennsylvania. Federaily- 
assisted projects will be reviewed to 
ensure that they are designed and 
constructed so that they do not create a 
significant hazard to public health. 
Projects outside of the project review 
area but within the streamflow source 
zone will be reviewed if they require an 
Environmental Impact Statement (EIS). 
DATES: This determination shall be 
promulgated for purposes of judicial 
review at 1:00 P.M. Eastern Time on July 
7, 1988. This determination shall become 
effective on August 8, 1988. 

ADDRESSES: The data on which these 
findings are based, detailed maps of the 
New Jersey Coastal Plain Area and the 
project review area, a compilation of 
public comments and the Agency's 
response to those comments, are 
available to the public and may be 
inspected during normal business hours 
at the U.S. Environmental Protection 
Agency, Water Management Division, 
26 Federal Plaza, New York, New York 
10278. In addition, copies of a map 
showing the designated area and a 
responsiveness summary to public 
comment are available upon request. 
FOR FURTHER INFORMATION CONTACT: 
John Malleck, Chief, Office of Ground 
Water Management, Water : 
Management Division, 26 Federal Plaza, 
New York, New York 10278 (212) 264— 
5635. 

SUPPLEMENTARY INFORMATION: Notice is 
hereby given that pursuant to section 
1424(e) of the Safe Drinking Water Act 
(42 U.S.C., 300f, 300h-3(e), Pub. L. 93- 
523), the Administrator of the U.S. 
Environmental Protection Agency (EPA) 
has determined that the New Jersey 
Coastal Plain Aquifer System, 
underlying the New Jersey Coastal Plain 
Area, is the-sole or principal source of 


drinking water for the Counties of 
Monmouth, Burlington, Ocean; Camden, 
Gloucester, Atlantic, Salem, 
Cumberland, Cape May and portions of 
Mercer and Middlesex Counties, New 
Jersey. Pursuant to section 1424{e), 
Federally-assisted projects proposed for 
construction in the New Jersey Coastal 
Plain Area and the project review area 
within portions of its streamflow source 
zone will be subject to EPA review. The 
streamflow source zone for the New . 
Jersey Coastal Plain Aquifer System 
includes upstream portions of the 
Delaware River Basin in the States of 
Delaware (New Castle County), New 
Jersey (Mercer-part, Hunterdon-part, 
Sussex-part, and Warren Counties), 
New York (Delaware, Orange, Sullivan 
and Ulster Counties), and Pennsylvania 
(Berks-part, Bucks, Carbon-part, 
Chester-part, Delaware, Lackawanna- 
part, Lancaster, Lehigh, Luzerne-part, 
Monroe Montgomery, Northampton, 
Philadelphia, Pike, Schuykill and Wayne 
Counties). The project review-area 
includes that portion of the streamflow 
source zone which lies within two miles 
of the Delaware River in the States of 
New Jersey (in Mercer, Hunterdon, 
Sussex and Warren Counties), Delaware 
(in New Castle County), Pennsylvania 
(in Delaware, Philadelphia, Bucks, 
Monroe, Northampton, Pike and Wayne 
Counties) and New York (in Delaware, 
Orange and Sullivan Counties). 


I. Background 


Section 1424(e) of the Safe Drinking 
Water Act states: (e) If the 
Administrator determines, on his own 
initiative or upon petition, that an area 
has an aquifer which is the sole or 
principal drinking water source for the 
area and which, if contaminated, would 
create a significant hazard to public 
health, he shall publish notice of that 
determination in the Federal Register. 
After the publication of any such notice 
no commitment for Federal financial 
assistance (through a grant, contract, 
loan guarantee, or otherwise) may be 
entered into for any project which the 
Administrator determines may 
contaminate such aquifer through a 
recharge zone so as to create a 
significant hazard to public health, but a 
commitment for Federal financial 
assistance may, if authorized under 
another provision of law,-be entered into 
to a plan or design the project to assure 
that it will not so contaminate the 
aquifer. 

On December 4, 1978 the 
Environmental Defense Fund, Inc: and 
the Sierra Club New Jersey Chapter 
petitioned the EPA Administrator to 
determine that the Counties of 
Monmouth, Burlington, Ocean, Camden, 
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Gloucester; Atlantic; Salem, 
Cumberland,-Cape May and portions of 
Mercer and Middlesex Ceunties, New 


- Jersey, constitute an area whose aquifer 


system is “the sole or principal drinking 
water source for the area and which, if 
contaminated, would create a significant 
hazard to public health.” On March 21, 
1979, EPA published the petition in the 
Federal Register. Public hearings on the 
petition request were held May 1, 15 and 
17, 1979 in Lindenwold, Trenton, 
Freehold and Pomona, New Jersey. A 
May 19, 1983 Federal Register notice 
announced the availability of additional 
technical information and the extension 
of public comment period to July 15, 
1983. 


Il. Basis for Determination 


Among the factors to be considered 
by the Administrator in connection with 
the designation of an area under section 
1424{e) are: 

(1) Whether the aquifer is the area's 
sole or principal source of drinking 
water and (2) whether contamination of 
the aquifer would create a significant 
hazard to public health. 

On the basis of information available 
to this Agency, the Administrator has 
made the following findings, which are 
the basis for the determination noted 


- above: 


(1) The New Jersey Coastal Plain Area 
depends upon the underlying Coastal 
Plain Aquifer System for seventy-five - 
(75) per cent or more of its drinking 
water to serve 3 million people. 

(2) Data show that the formations of 
the New Jersey Coastal Plain Area are 
hydrologically interconnected such that 
they respond collectively as an 
interrelated aquifer system. 

(3) If the aquifer system were to 
become contaminated, exposure of the 
persons’served by the system would 
constitute a significant hazard to public 
health. 

(4) Alternative supplies capable of 
providing fifty (50) per cent or more of 
the drinking water to the designated 
area are not available at similar 
economic costs. 

The New Jersey Coastal Plain Aquifer 
System is highly susceptible to 
contamination through its recharge zone 
from a number of sources, including but 
not limited to, chemical spills, leachate 
from landfills, stormwater runoff, 
highway de-icing, faulty septic systems 
wastewater treatment systems and 


‘ waste disposal lagoons. The aquifer is 


also susceptible to contamination to a 
lesser degree from the same sources 
through its streamflow source zone. 
Since ground-water contamination can 
be difficult or impossible to reverse 
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completely and since the acquifer in this 
area is solely cr principally relied upon 
for drinking water purposes by the 
population of the New Jersey Coastal 
Plain Area, contamination of the aquifer 
could pose a significant hazard to public 
health. 


Ill. Description of the New Jersey 
Coastal Plain Area Aquifer System, Its 
Recharge Zone and Its Streamflow 
Source Zone 


The New Jersey Coastal Plain Aquifer 

System consists of a wedge-shaped 
mass of unconsolidated sediments 
composed of clay, silt, sand and gravel. 
The wedge thins to a feathered edge 
along the Fall-Line and attains a 
thickness of over 6,000 feet at the tip of 
Cape May County, New Jersey. 

These sediments range in age from 
Cretaceous to Holocene and can-be 
classified as continental, coastal or 
marine deposits. There are five major 
aquifers within the Coastal Plain 
Aquifer System. They are the Potomac- 
Raritan-Magothy Aquifer System, 
Englishtown Aquifer, Wenonah-Mount 
Laurel Aquifer, Kirkwood Aquifer and 
the Cohansey Aquifer. Natural recharge 
to the New Jersey Coastal Plain Aquifer 
System occurs primarily through direct 
precipitation on the ovtcrop area of the 

geologic formations. A smaller 
component of natural recharge to the 
deeper layers of the system occurs by 
vertical leakage from the upper layers. 
This accounts for a small percentage of 
the total amount of recharge: however, 
over a large area and a long period of 
time the amount of water transmitted 
can be significant. 

The New Jersey Coastal Plain Aquifer 
discharges to the surface through 


streams, springs and evapotranspiration. 


Many streams ultimately flow into bays 
or directly into the ocean. Development 
of the ground-water reservoir as a water 
supply source constitutes another 
discharge component which today 
accounts for a significant portion of 
discharge from the overa)] system. In 
certain areas (e.g. along the Delaware 
River) heavy pumping has caused a 
reversal in the normal discharge from 
the aquifer (Raritan-Magothv} such that 
the surface stream (Delaware River) 
now recharges the aquifer. This 
phenomenon implies that, in addition to 
the New Jersey Coastal Plain Area, the 
Delaware River Basin within Delaware, 
New Jersey, Pennsylvania and New 
York must be regarded as a streamflow 
source zone (an upstream headwaters 
area which drains into a recharge zone), 
which flows into the Coastal Plain Area. 


IV. Information Utilized in 
Determination 


The information utilized in this © 
determination includes the petition, 
written and verbal comments submitted 
by the public, and various technical 
publications. The above data are 
available to the public and may be 
inspected during normal business hours 
at the U.S. Environmental Protection 
Agency, Region II, Water Management 
Division, 26 Federal Plaza, New York, 
New York 10278. 


V. Project Review 


When. the EPA Administrator 
publishes his determination for a sole or 
principal drinking water source; no 
commitment for Federal] financial 
assistance may.be may if the 
Administrator finds that the Federally- 
assisted project may contaminate the ~ 
aquifer through a recharge zone so as to 
create a significant hazard to public 
health. . . Safe’ Drinking Water Act 
section 1424(e), 42 U.S.C. 300h-3(e). In 
many cases, these Federally-assisied 
projects wouid also be analyzed in an 
“Environmental Impact Statement” (EIS) 
under the National Environmental Policy 
Act (NEPA), 42 U.S.C. 4332(2)(C). All 
EISs, as well a8 any other proposed 
Federal actions affecting an EPA 
program or responsibility, are required 
by Federal law (under the so-called 
“NEPA/369" process) ! to be reviewed 
and commented upon by the EPA 
Administrator. Therefore, in order to 
streamline EPA’s review of the possible 
environmental impacts on designated 
aquifers, when an action is analyzed in 
an EIS, the two reviews will be 
consolidated, and both authorities will 
be cited. The EPA review (under the 
Safe Drinking Water Act) of Federally- 
assisted projects potentially affecting 
sole or principa! source aquifers, will be 
included in the EPA review (under the 
“NEPA/309” process) of any EIS 
accompanying the same Federally- 
assisted project. The letter transmitting 
EPA's comments on the final EIS to the 
lead agency will be the vehicle for 
informing the lead agency of EPA's 
actions under section 1424{e). 

All Federally-assisted proposed 
projects will be reviewed, within the 
New Jersey Coastal Plain Area 
(Counties of Monmouth, Burlington, 
Ocean,-Camden, Gloucester, Atlantic, 
Salem, Cumberland and Cape May, and 
portions of Mercer and Middlesex 
Counties, New jersey (as delineated on 
maps included in the petition), and that 


1 42 U.S.C. § 7609 requires EPA te: conduct this 
-review. The “369” in a “NEPA/309" derives from the 
origiuai source of this general requirement: Section 

309 of the Ciean Air Act. 
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portion of the streamflow source zone 
which lies within two miles of the 


‘Delaware River in the States of New 


Jersey (in Mercer, Hunterdon, Sussex 
and Warren Counties), Delaware {in 
New Castle County), Pennsy!vania {in 
Delaware, Philadelphia, Bucks, Monroe, 
Northampton, Pike and Wayne 
Counties} and New York (in Delaware, 
Orange and Sullivan Counties) (as 
delineated on maps included in the 
public record). Outside the New Jersey - 
Coastal Plain Area and further than two 


‘ miles from the Delaware River in the 


streamflow source zone, only those 
Federally-assisted proposed projects 
requiring the preparation of an EiS will . 
be reviewed. The Agency has chosen a 
two-mile limit for the project review 
area along the Delaware River based on 
the climate and hydrologic setting of the 
area. The two-mile distance is 
consistent with the two-mile review 
radius included in the EPA guidelines 
for Ground-Water Classification and is 
protective of human health. 


VI. Summary and Discussion of Public 
Comments 


There has been much controversy 
over the possible designation of this 
aquifer system. The majority of the 
comments from the original 1979 public 
hearings were in direct opposition to 
such a designation. More than half of all 
responses received were against 


. designation. Several commenters felt 


constrained by the original comment 
period and thereby requested an 
extension. EPA complied with this 
request on two occasions, once by 
announcing at the four public hearings it 
held throughout the area under 
consideration that the agency had 
extended the formal comment period 
from May 14, 1979, to December 31, 1979, 
and again in a May 19, 1983 Federal 
Register Notice that announced the 
availability of additional information 
and extension of the public comment 
period to July 15, 1983. Although a 
number of ground-water protection 
measures are available at the Federal, 
State and local level, none of these, 
either individually or collectively, permit 
EPA.to act as directly-as would a sole 
source aquifer designation in the review 
and approval of Federally-assisted 
projects. In addition, EPA feels that the 
sole source project review process will 
foster integration rather than duplication 
of environmental review efforts. 
Memoranda df Understanding have 
been negotiated with various Federal 
agencies with the purpose of 
streamlining the review process and 
minimizing project delays. Most of the 
commenters expressed concern that a 
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designation would be a duplication of 
efforts already existing on the state and 
local levels. Some commenters felt that 
a sole source aquifer designation would 
give EPA the power to reject any 
applications for Federally-funded 
projects indiscriminately and to delay 
any project underway. Another main 
concern of many commenters was that a 
designation would cause a strong 
negative economic impact on the area in 
question and curtail needed 
development, thus eliminating jobs. EPA 
is sympathetic to the concerns of the 
commenters; however, the Agency feets 
that a sole source aquifer designation’ 
would not interfere with economic 
development. Federal financial 
assistance will be withheld only in those 
instances where it is determined that a 
proposed project may contaminate the 
»oquifer so as to create a significant 
hazard to public health and no 
acceptable remedial measures are 
available to prevent the potential 
hazard. 

Dated: June 16, 1988. 
Lee M. Thamas, 
Administrator. 
{FR Doc. 88-14293 Filed 6-23-88; 8:45 am] 
BILLING CODE 6560-50-M 


[OPTS-59845; FRL-3404-5] 


Toxic and Hazardous Substances; 
Certain Chemicals Premanufacture 
Notices 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 


Summary: Section 5{a}(1} of the Toxic 
Substances Control Act {TSCA} requires 
any person who intends to manufacture 
or import a new chemical substance to 
submit a premanufacture notice {PMN} 
to EPA at least 90 days before 
manufacture or import commences. 
Statutory requirements for section 
5(a}(1) premanufacture notices are 
discussed in the final rule published in 
the Federal Register of May 13, 1983 (46 
FR 21722}. in the Federal Register of 
November 11, 1984, {49 FR 46068) (40 
CFR 723.250}, EPA published a rule 
which granted a limited exemption from 
certain PMN requirements for certain 
types of polymers. Notices for such 
polymers are reviewed by EPA within 21 
days of receipt. This notice announces 
receipt of nine such PMNs and provides 
a summary of each. 
DATES: Close of Review Periods: 

Y 88-192, 88-193—June 5, 1988. 

Y 88-194—June 7, 1988. 

Y 88-195—May 17, 1988. 

¥ 88-196—june 8, 1988. 


Y 88-197—June 14, 1988. 

Y 88-198—June 16, 1988. 

Y 88-199—June 10, 1988. 

Y 88-200—June 23, 1988. 
FOR FURTHER INFORMATION CONTACT: 
Stephanie Roan, Premanufacture Notice 
Management Branch, Chemical Control 
Division [TS-794), Office of Toxic 
Substances, Environmental Protection 
Agency, Rm. E-611, 401 M Street SW., 
Washington, DC 20460 {202) 382-3725. 
SUPPLEMENTARY INFORMATION: The 
following notice contains information 
extracted from the non-confidential 
version of the submission provided by 
the manufacturer on the PMNs received 
by EPA. The complete non-confidential 
document is available in the Public 
Reading Room NE-G004 at the above 
address between 8:00 a.m. and 4:00 p.m., 
Monday through Friday, excluding legal 


“holidays. 


Y¥ 88-192 

Manufacturer. Confidential. 

Chemical. {G) Hydroxy function - 
acrylic resin. 

Use/Production. (S) Coatings. Prod. 
range: Confidential. 


Y 88-193 


Manufacturer. Confidential. 

Chemicai. {G) Polyurethane resin. 

Use/Production. (S) Coating. Prod. 
range: Confidential. 
Y 88-194 

Manufacturer. Sybron Chemicals Inc. 

Chemical. {G) Copolymer of aliphatic 
esters of 2-propenoic acid with 
homocyclic and heterocyclic aromatic 
vinyl compounds, reaction production 
wiyh aliphatic polyam ne. 

Use/Preduction. {(G} Waste and 
process water purification. Prod. range: 
Confidential. 


Y 88-195 


Manufacturer. Confidential. 
Chemical. (G) Dibasic acid polyol 
polyester. 


Use/Prodaction. {G} Used in coatings. 


Prod. range: Confidential. 
Y 88-196 

Manufacturer. Confidential. 

Chemical. {S)} Rosin, 
dicyclopentadione, dimer fatty acid 
polymer. 

Use/Production. {8} Printing ink 
vehicles. Prod. range: 3000,000-3.700,000 
kg/yr. 

Y 88-197 
Manufacturer. Reichhold Chemicals, 


Inc. ’ 
Chemical. {G) Sunflower oi! alkyd. 


© 
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Use/Production. {S} Architectural 
trade sales coating. Prod. range: 
Confidential. 


Y 88-198 


Manufacturer. Confidential. 
Chemical. {G) Aliphatic polyester 
urethane. 
Use/Production. {G) Coatings. Prod. 
range: Confidential. 
Y 88-199 
Manufacturer. C.J. Osborn. 
Chemicai. (G) Polyester. 
Use/Production. {S} Pigmented and 
clear finish. Prod. range: Confidential. 


Y¥ 68-200 
Manufacturer. Confidential. 
Chemical. (G) Styrene/acrylic 
copolymer. 
Use/Production. Coatings and inks. 


Prod. range: Confidential. 


Date: fune 13, 1988. 
Steve Newburg-Rinn, 
Acting Chief, Public Data Branch, informetian 
Manegement Division, Office of Taxic 
Substances. 
[FR Doc. 88-14292 Filed 6-23-83; 8:45 amj 
BILLING CODE 6560-50-M 


FEDERAL COMMUNICATIONS 
COMMISSION 


‘ Public Information Collection 


Requirement Submitted to Office of 
Management and Budget for Review 


June 16, 1988. 

The Federal Communications 
Commission has submitted the following 
information collection requirement to 
OMB for review and clearance under 
the Paperwork Reduction Act of 1980 (44 
U.S.C. 3507). : 

Copies of this submission may be 
purchased from the Commission’s copy 
contractor, International Transcription 
Service, {202) 857-3800, 2100 M Street 
NW., Suite 140, Washington, DC 20037. 
For further information on this 
submission contact Judy Boley, Federal 
Communications Commission, {202} 632- 
7513. Persons wishing to comment on 
this information collection should 
contact Yvette Flynn, Office of 
Management and Budget, Reom 3235 
NEOB, Washington, DC 20503, (202) 395- 
3785. 

OMB Number: 3060-00235. 

Title: Application for Restricted 
Radiotelephone Operator Permit— 
Limited Use. 

Form Number: FCC 755. 

Action: Revision. 

Respondents; Individuals or 
households. 





Frequency: of Response: One time 
only. 

Estimated Annual Burden: 800 
Responses, 80 Hours. 

Needs and Uses: In accordance. with 
, the Communications Act of 1934, as 
amended, applicants must meet certain 
qualifications in order to qualify for a 
radio operator license. The data 
submitted on FCC 755 aids the 
Commission in determining whether or 
not the applicant possesses these 
qualifications. The data wil] be used to 
identify the individual to whom the 
license is issued and to confirm the 
individual qualifies for the license. 


Federal Communications Commission. 
H. Walker Feaster Ill, 

Acting Secretary. 

(FR Doc. 88-14261 Filed 6-23-88; 8:45 am] 
BILLING CODE 6712-01-™ . 


FEDERAL MARITIME COMMISSION 
item Submitted for OMB Review 


The Federal Maritime Commission 
hereby gives notice that the following 
has been submitted to OMB for review 
pursuant to the Paperwork Reduction 
Act of 1980 (44 U.S.C. 3501, et seq.). 
Requests for information, including 
copies of the collection of-information 
and supporting documentation, may be 
obtained from John Robert Ewers, 
Director, Bureau of Administration, 
Federal Maritime Commission, 1100 L 
Street, NW., Room 12211, Washington, 
DC 20573, telephone number (202) 523— 
5866. Comments may be submitted to 
the agency and to the Office of 
Information and Regulatory Affairs, 
Office of Management and Budget, 
Washington, DC 20503. Attention: Desk 
Officer for the Federal Maritime 
Commission, within 15 days after the 
date of the Federal Register in which 
this notice appears. 


Summary of Item Submitted for OMB 
Review 46 CFR Part 581 


The Federal Maritime Commission 
requests clearance for an amendment to 
46 CFR 581.7 to allow filing parties to 
amend essential terms of service 
contracts in cases of administrative or 
clerical error. Ocean common carriers 
and conferences claims must be filed 
within 30 days of the filing cf the 
contract and be accompanied by a letter 
of transmittal, appropriate - 
documentation, and affidavits from al! 
parties to the contracts. 

The Commission estimates 
approximately 130 respondents and 8580 
annual manhours for 46 CFR 581 everall; 
the incremental burden associated with 
this amendment is also included therein. 


@ 
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Total estimated annual cost to the 
Government for this amendment is 
$130,000; estimated annual cost to the 
public is $130,000. 

Joseph C. Polking, 

Secretary. 

{FR Doc. 88~14287 Filed 6-23-88; 8:45 am] 
BILLING CODE 6730-01-M 


GENERAL SERVICES 
ADMINISTRATION 


Agency Information Collection 
Activities Under OMB Review 


The GSA hereby gives notice under 
the Paperwork Reduction Act of 1980 
that it is requesting the Office of 
Management and Budget (OMB) to 
renew expiring information collection 
3090-0093, Transportation Discrepancy 
Report, SF-361. 

AGENCY: Travel and Transportation 
Management Division, Federal Supply 
Service, GSA. 

ADDRESSES: Send comments to Bruce 
McConnell, GSA Desk Officer, Room 
3235, NEOB, Washington, DC, 20503, 
and to Mary L. Cunningham, GSA 
Clearance Officer, General Services 
Administration (CAIR), F Street at 18th 
NW., Washington, DC 20405. 

Annual Reporting Burden: Firms 
responding, 180; responses, 180 per year; 
average hours per response, 1; burden 
hours, 180. PURPOSE: Standard Form 
(SF) 361 is the first step taken by 
agencies or, in a few cases, by 
contractors acting as agents for 
agencies, to document loss, damage, or 
other discrepancy which may result 
from the movement of freight by 
commercial transportation companies. 
FOR FURTHER INFORMATION CONTACT: 
E.R. Kelliher, (703) 557-1261. COPY OF 
PROPOSAL: Readers may obtain a copy 
of the proposal from the Information 
Collection Management Branch (CAIR), 
Room 3014, GS Bldg., Washington, DC 
20405, or by telephoning 202-535-7074. 


Dated: June 17, 1988. 
Emily C. Karam, 


Director, Information Management Division 
(CAD). 


" [FR Doc. 88-14322 Filed 6-23-88; 8:45 am] 


BILLING CODE 6820-24-M 


Agency information Collection 
Activities Under OMB Review 


The GSA hereby gives notice under 
the Paperwork Reduction Act of 1980 
that it is requesting the Office of 
Management and Budget (OMB) to 
renew expiring information collection 
3090-0038, Uniform Tender of Rates 
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and/or Chargés for Transportation 
Services, Optional Form 280. This form 
is used by carriers to identify rates, 
charges, services, and limitations on 
which they base their offers to transport 
Government personne} and goods from, 
to, and between specified cities and 
localities. 

Agency: Travel and Transportation 

fanagement Division (FBT), GSA. 

Addresses: Send comments to Bruce 
McConnell, GSA Desk Officer, Room 
3235, NEOB, Washington, DC, 20503, 
and to Mary L. Cunningham, GSA 
Clearance Officer, General Services 
Administration (CAIR), F Street at 18th. 
NW., Washington, DC 20405. 

Annual reporting burden: Firms 
responding, 29,500; responses, 1 (avg.) 
per year; average hours per response, 1: 


- burden hours, 29,500. 


For further information contact: E. R. 
Kelliher, 703/557-1261. 

Copy of proposal: A copy of the 
proposal may be obtained from the 
Information Collection Management 
Branch (CAIR), Room 3014, GS DBidg.. 
Washington, DC 20405, or by 
telephoning 202-535-7074. 

Dated: June 17, 1988. 

Emily C. Karam, 

Director, Information Management Divisior 
(CAD). 

[FR Doc. 88-14315 Filed 6-23-88; 8:45 am] 
BILLING CODE 6820-24-M 


Report on Amended System of 
Records Under the Privacy Act of 1974 


AGENCY: General Services 
Administration. 

ACTION: Notification of amended system 
of records. 


SUMMARY: The purpose of this document 
is to give notice, under the provisions of 
the Privacy Act of 1974, 5 U.S.C. 552a, of 
intent to amend a system.of records 
being maintained by GSA. The system 
of records, Personnel Information 
Resources System (PIRS), GSA/PPFM-8, 
will be amended to update location 
addresses and clarify notification 
procedures for personnel records. No 
additional information or routine uses 
are created. As no new information is 
being collected by GSA, the proposed 
amendment is not considered as beifig 
within the purview of the provisions of 5 
U.S.C. 552a(o) which should require 
submission of an altered report to 
Congress and the Office of Management 
and Budget. 

DATES: Any Mterested party may submit 
written comments about this amended 
system. Comments must be received on 
or before July 25, 1988. The amendments 
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will become effective without further 
notice on July 25, 1988, unless comments 
are received that would result in a 
contrary decision. 

ADDRESS: Address comments to the 
General Services Administration 
(CAIR)}, Washington, DC 20405. 

FOR FURTHER INFORMATION CONTACT: 
Ms. Alexandra Mallus, GSA Privacy Act 
Officer, telephone (202) 535-7983. 


Background 


The system of records, Persennel 
Information Resources System {PIRS), 
CSA/PPFM-8, is being amended to 
update location addresses and clarify 
notification procedures for personnel 
records. The system of records notice 
was last published in the Federal 
Register on January 2, 1985, 50 FR 177. 

The amended system of records is as 
follows: 


GSA-PPRM-8 


SYSTEM NAME: 
Personnel information Resources 
System {PIRS). 


* * 


SYSTEM LOCATION: 

This system of records is located in 
the General Services Administration 
Central Office service and staff offices; 
commissions, and small agencies 
serviced by GSA; and other GSA offices 
at the following addresses: 


GS Building, 18th and F Streets NW., 
Washington, DC 20405. ~ 

Crystal Mall Building 4, 1941 Jefferson 
Davis Highway, Arlington, VA 20406. 

GSA Regional Office Building, Seventh 
and D Streets, SW., Washington, DC 
204607. 

Jacob K. Javits Federal Building, 26 
Federal Plaza, New York, NY 10278. 

Regional Office Building, Ninth and 
Market Streets, Philadelphia, PA 
19107. 

Richard B. Russell Federal Building, 75 
Spring Street, SW., Atlanta, GA 30303. 

John C. Kiuczynski Federal Building, 230 
South Dearborn Street, Chicago, IL 
60604. 

General Services Administration, 1500 
East Bannister Road, Kansas City, MO 
64131. 

General Services Administration, 819 
Taylor Street, Fort Worth, TX 76102. 

General Services Administration, 525 
Market Street, San Francisco, CA 
95105. 


* * * * 


NOTIFICATION PROCEDURES: 

Inquiries by individuals should be 
addressed to: 

a. Director of Personnel, General 
Services Administration (CP), 18th and F 


- 


Streets, NW, Washington, DC 20465; or 
the Regional Personnel Officer at the 
addresses listed above for personnel 
records. 


* * * * * 

Dated: June 13, 1988. 
Emily C. Karam, 
Director, Information Management Division. 
{FR Doc. 88-14130 Filed 6-23-88; 8:45 am] 
BILLING CODE 6820-34-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Office of the Secretary 


Agency Forms Submitted to the Office 


of Management and Budcoet for 
Clearance 


Each Friday the Department of Health 
and Human Services {HHS) publishes a 
list of information collection packages it 
has submitted to the Office of 
Management and Budget (OMB) for. 
clearance in compliance with the 
Paperwork Reduction Act {44 U.S.C. 
Chapter 35). The following are those 
packages submitted to OMB since the 
last list was published on June 17, 1988. 


Public Health Service 


(Call Reports Clearance Officer on 202-245- 
2100 for copies of package) 


Food and Drug Administration 


1. Performance Standards 
Development.—0910-0072—The FDA is 
authorized under section 514 of the 
FD&C Act to develop and/or establish 
performance standards for medical 
devices. The receipt and evaluation of 
this information permits FDA to ensure 
that the proposed standard provides 
reasonable assurance of the safety and 
effectiveness of the device. 
Respondents: Business or other, for 
profit. Number of Respondents: 5 
households. Number of Respondents: 
300; Freqhency of Response: On 
occasion; Estimated Annual Burden: 440 
hours. 


0011—Provides the Agency with the 
information required to aid in the 
assurance that medicated feeds will be 
manufactured in accordance with FD&C 
Act and regulations concerning proper 
manufacture of new animal drug 
premixes. Respondents: Farms, business 
or other for profit—Small business 
organizations; Number of Respondents: 
6,000; Frequency of Response: One-time; 
Estimated Annual Burden: 12,000 hours. 

OMB Desk Officer: Shannah Koss- 
McCallum. 
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Social Security Administration 


(Call Reports Clearance Officer on 301-965- 
4149 for cepies of package} 

1. Application for Search of Census 
Records for Proof of Age—0960-0097— 
The information collected by this form 
provides the U.S. Census Bureau with 
sufficient identifying information about 
an individual to allow a search of their 
records. If the person is located by the 
Census Bureau, their response can be 
used by SSA as proof of age. 
Respondents: Individuals or household; 
Number of Respondents: 60,000; 
Frequency of Response: On occasion; 
Estimated Annual Burden: 12,000 hours. 

2. Application for benefits Urder.a 
U.S. International Social Security 
Agreement—0960-0448—The 
information collected by this form is 
needed to determine a claimant's 
eligibility to retirement, survivor's or 
disability benefits from the:U.S. or from 
a country which has entered into a 
social security agreement with the U.S. 
Respondents: Individuals or households; 
Number of Respondents: 10,000; 
Frequency of Response: On occasion; 
Estimated Annual Burden: 3,333 hours. 

3. Missing and Discrepant Wage 
Reports Letter and Questionnaires— 
0960-0432—The information collected 
by this letter and these questionnaires 
will be obtained from employers and 
will be used to correctly post wages to 
an employee's social security earnings 
record. The affected public is comprised 
of employers with missing or discrepant 
wage reports. Respondents: Business or 
other non-profit; Number of 
Respondents: 526,900; Frequency of 
Response: On occasion; Estimated 
Annual Burden: 132,225 hours. 

OMB Desk Officer: Shannon Koss- 
McCallum. 


Health Care Financing Administration 
(Call Reports Clearance Officer on 301-594- 
1238 for copies of package) 


1. Long Term Care Survey Report 
Forms—0938-0400—The Long Term 
Care Survey Report Forms are used by 


- State Agency Surveyors to recerd the 
2. Medicated Feed Application—0Q910- . 


results of their surveys of ICF’s and 
SNF’s. These forms are designed to 
focus review on the outcomes of patient 
care rather than on the structural and 
procedural requirements emphasized on 
traditional surveys. Respondents: State 
or local government; Number of 
Respondents: 53; Frequency of 
Response: Annually; Estimated Annual 
Burden: 125,675 hours. 

OMB Desk Officer: Allison Herron. 

As mentioned above, copies of the 
information collection clearance 
packages can be obtained by calling the 
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Reports Clearance Officer, on one of the 
following numbers: 

PHS: 202-245-2100 

HCFA: 301-594-1238 - 

FSA: 202-245-0652 

SSA: 301-965-4149 

OS: 202-245-6511 

OHDS: 202-472-4415 

Written comments and 
recommendations for the proposed 
information collections should be sent 
directly to the appropriate OMB Desk 
Officer designated above at the 
following address: OMB Reports 
Management Branch, New Executive 
Office Building, Room 3208, Washington, 
DC 20503. Attn: Shannah Koss- 
McCallum. 


Date: June 21, 1988. 
James V. Oberthaler, 
Deputy Assistant Secretary for Information 
Resources Management. 
[FR Doc. 88-14338 Filed 6-23-88; 8:45 am] 
BILLING CODE 4150-04-M 


Food and Drug Administration 


Drug Abuse Advisory Committee; 
Renewal 


AGENCY: Food and Drug Administration; 
HHS. 


ACTION: Notice. 


SUMMARY: The Food and Drug 
Administratation announces the 
renewal of the Drug Abuse Advisory 
Committee by the Secretary of Health 
and Human Services. This notice is 
issued under the Federal Advisory 
Committee Act of October 6, 1972 (Pub. 
L. 92-463, 86 Stat. 770-776 (5 U.S.C. App. 
I)). 
Date: Authority for this committee will 
expire on May 31, 1990, unless the 
Secretary formally determines that 
renewal is in the public interest. 
FOR FURTHER INFORMATION CONTACT: 
Richard L. Schmidt, Committee 
Management Office (HFA-306), Food 
and Drug Administration, 5600 Fishers _ 
Lane, Rockville, MD 20857, 301-443- 
2765. 

Dated: June 16, 1988. 
John M. Taylor, 
Associate Commissioner for Regulatory 
Affairs. 
{FR Doc. 88-14272 Filed 6-23-88; 8:45 am] 
BILLING CODE 4160-01-M 


Psychopharmacologic Drugs Advisory 
Committee; Renewal 


AGENCY: Food and Drug Administration; 
MMS, 
ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration announces the renewal 
of the Phychopharmacologic Drugs 
Advisory Committee by the Secretary of 
Health and Human Services. This notice 
is issued under the Federal Advisory 
Committee Act of October 6, 1972, (Pub. 
L. 92-463, 86 Stat. 770-776 (5 U.S.C. App. 


I)). 


- DATE: Authority for this committee will 


expire on June 4, 1990, unless the 
Secretary formally determines that 
renewal is in the public interest. 

FOR FURTHER INFORMATION CONTACT: 
Richard L. Schmidt, Committee 
Management Office (HFA-306), Food 
and Drug Administration, 5600 Fishers 
Lane, Rockville, MD 20857, 301-443- 


2765. 


Dated: June 16, 1988. 
John M. Taylor, 
Associate Commissioner for Regulatery 
Affairs. 
[FR Doc. 88-14273 Filed 6-23-88; 8:45 am] 
BILLING CODE 4160-01-M 


Pulmonary-Aliergy Drugs Advisory 
Committee; Renewal 


AGENCY: Food and Drug Administration; 
HHS. 
ACTION: Notice. 


SUMMARY: The Food and Drug 


Administration announces the renewal 
of the Pulmonary-Allergy Drugs 
Advisory Committee by the Secretary of 
Health and Human Services. This notice 
is issued under the Federal Advisory 
Committee Act of October 6, 1972 (Pub. 
L. 92-463, 86 Stat. 770-776 (5 U.S.C. App. 
1). 
DATE: Authority for this committee will 
expire on May 30, 1990, unless the 
Secretary formally determines that 
renewal is in the public interest. 
FOR FURTHER INFORMATION CONTACT: 
Richard L. Schmidt, Committee 
Management Office (HFA-306), Food 
and Drug Administration, 5600 Fishers 
Lane, Rockville, MD 20857, 301-443- 
2765. 

Dated: June 16, 1988. 
John M. Taylor, 
Associate Commissioner for Regulatory 
Affairs. 
[FR Doc. 88-14274 Filed 6-23-88; 8:45 am] 
BILLING CODE 4160-01-M 


[Docket No: 88F-0194] 


Disogrin Industries, Inc.; Filing of Food 
Additive Petition 


‘ AGENCY: Food and Drug Adminsitration. 


ACTION: Notice. 
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SUMMARY: The Food and Drug 
Adminsitration (FDA) is announcing 
that Disogrin Industries, Inc., has filed a 
petition proposing that the food additive 
regulations be amended to provide for 
the safe use of a polyurethane resin 
prepared by the reaction of the 
following: epsilon-caprolactone 
polyester with polyethylene glycol; 
adipie acid 1,2-propanediol copolymer; 
4,4'-diisocyanato-3,3’-dimethyl-1,1’- 
biphenyl]; 1,4-butanediol; trimethylol 
propane; and polybutylene glycol 
copolymer with toluene diisocyanate, all 
in the presence of triethylenediamine. 
The polyurethane resin is to be used in 
rubber articles intended for repeated use 
in contact with food. 


FOR FURTHER INFORMATION CONTACT: 
Hortense S. Macon, Center for Food 
Safety and Applied Nutrition (HFF-335), 
Food and Drug Adminsitration, 200 C 
Street, SW., Washington, DC 20204, 202- 
472-5690. ~ 


SUPPLEMENTARY INFORMATION: Under 
the Federal Food, Drug, and Cosmetic 
Act (sec. 409(b}{5}, 72 Stat. 1786 (21 
U.S.C. 348{b)(5))), notice is given that a 
petition (FAP 7B4007) has been filed by 
Disogrin Industries, Inc., Grenier 
Industrial Airpark, Manchester, NH 
03103, proposing that § 177.2600 Rubber 
articles intended for repeated use (21 
CFR 177.2600) be amended to provide 
for the safe use of a polyurethane resin 
prepared by the reaction of the 
following: epsilon-caprolactone 
polyester with polyethylene glycol; 
adipic acid 1,2-propanediol copolymer; 
4,4’-diisocyanato-3,3'-dimethyl-1,1’- 
bipheny]; 1,4-butanediol; trimethylol 
propane; and polybutylene glycol 
copolymer with toluene diisocyanate, all 
in the presence of triethylenediamine. 
The polyurethane resin is to be used in 
rubber articles intended for repeated use 
in contact with food. 


The potential environmental impact of 
this action is being reviewed. If the 
agency finds an environmental impact 
statement is not required and this 
petition results in a regulation, the 
notice ef availability of the agency’s 
finding of no significant impact and the 
evidence supporting that finding will be 
published with the regulation in the 
Federal Register in accordance with 21 
CFR 25.40{c). 

Dated: June 16, 1988. 

Richard J. Ronk, 

Acting Director, Center for Safety and 
Applied Nutrition. 

[FR Doc. 8814268 Filed 6-23-88; 8:45 am] 
BILLING CODE 4160-01-M 
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[Docket No. 88F-0199] 


Dow Chemical Co.; Filing of Food 
Additive Petition 


AGENCY: Food and Drug Administration. 
ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) is announcing 
that the Dow Chemical Co. has filed a 
petition proposing that the food additive 
regulations be amended to provide for 
the safe use of ethylene-octene 
copolymers, ethylene-octtne-hexene 
copolymers, ethylene-octene-butene 
copolymers, ethylene-octene-propylene 
copolymers, and ethylene-octene-4- 
methylpentene-1 copolymers, which 
contain not less than 75 weight percent 
of polymer units derived from ethylene 
as articles or components of articles 
intended to contact food. 


FOR FURTHER INFORMATION CONTACT: 
Vir Anand, Center for Food Safety and 
Applied Nutrition (HFF-335), Food and 
Drug Administration, 200 C Street SW., 
Washington, DC 20204, 202-472-5690. 


SUPPLEMENTARY INFORMATION: Under 
the Federal Food, Drug, and Cosmetic 
Act (sec. 409(b}(5), 72 Stat. 1786 (21 
U.S.C. 348(b)(5))), notice is given that a 
petition (FAP 8B4091) has been filed by 
the Dow Chemical Co., 1803 Bldg., Door 
7, Midland, MI 48674, proposing that 

§ 177.1520 Olefin polymers (21 CFR 
177.1520) be amended to provide for the 
safe use of ethylene-octene copolymers, 
ethylene-octene-hexene copolymers, 
ethylene-octene-butene copolymers, 
ethylene-octene-propylene copolymers, 
and ethylene-octene-4-methylpentene-1 
copolymers, which contain not less than 
75 weight percent of polymer units 
derived from ethylene as articles or 


components of articles for use in contact 


with food. 

The potential environmental impact of 
this action is being reviewed. If the 
agency finds that an environmental 
impact statement is not required and 
this petition results in a regulation, the 
notice of availability of the agency’s 
finding of no significant impact and the 
evidence supporting that finding will be 
published with the regulation in'the 
Federal Register in accordance-with 21 
CFR 25.40{c). 


Dated: June 16, 1988. 
Richard J. Ronk, 


Acting Director, Center for Food Safety and. 
Applied Nutrition. 


[FR Doc. 88-14269 Filed 6-23-88; 8:45 am]. 
BILLING CODE 4160-01-M 


[Docket No. 88E-0183] 


Determination of Regulatory Review 
Period for Purposes of Patent 
Extension; Naftin® 


AGENCY: Food and Drug Administration. 
ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) has determined 
the regulatory review period for Naftin® 
and is publishing this notice of that 
determination as required by law. FDA 
has made the determination because of 
the. submission of an application to the 
Commissioner of Patents and 
Trademarks, Department of Commerce, 
for the extension of a patent which 
claims that human drug product. 
ADDRESS: Written comments and 
petitions should be directed to the 
Dockets Management Branch (HFA- 
305), Food and Drug Administration, Rm. 
4-62, 5600 Fishers Lane, Rockville, MD 
20857. 

FOR FURTHER INFORMATION CONTACT: 

I, David Wolfson, Office of Health 
Affairs (HF Y-20), Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville, MD 20857, 301-443-1382. 
SUPPLEMENTARY INFORMATION: The Drug 
Price Competition and Patent Term 
Restoration Act of 1984 (Pub. L. 98-417) 
generally provides that a patent may be 
extended for a period of up to 5 years so 
long as the patented item (human drug 
product, medical device, food additive, 
or color additive) was subject to 
regulatory review by FDA before the 
item was marketed. Under that act, a 
product's regulatory review period forms 
the basis for determining the amount of 
extension an applicant may receive. 

A regulatory review period consists of 
two periods of time: A testing phase and 
an approval phase. For human drug 
products, the testing phase begins when 
the exemption to permit the clinical 
investigations of the drug becomes 
effective and runs until the approval 
phase begins: The approval phase starts 
with the initial submission of an 
application to market the human drug 
product and continues until FDA grants 
permission to market the drug preduct. 
Although only a portion of a-regulatory 
review period may count toward the 
actual amount‘of extension that the 
Commissioner of Patents and ‘ 
Trademarks may award (for example, 
half the testing phase must be 
subtracted as well as any time that may 
have occurred before the patent-was 
issued), FDA's determination of.the 
length of a regulatory review period for 
a human drug product will include all of 
the testing phase and approval phase as 
specified in 35 U.S.C. 156(g)(1)(B). 
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FDA recently approved for marketing 
the human drug product Naftin® 
(naftifine hydrochloride). Naftin®® Cream 
is indicated for the topical treatment of 
tinea cruris and tinea corporis. 
Subsequent to this approval, the Patent 
and Trademark Office received a patent 
term restoration application for Naftin® 
(U.S. Patent No. 4,282,251) from Sandoz 
Pharmaceuticals Corp. and requested 
FDA's assistance in determining the 
patent's eligibility for patent term 
restoration. FDA, in a letter dated May 
24, 1988, advised the Patent and 
Trademark Office that the human drug 
produet had undergone a regulatory 
review period and that the active 
ingredient, naftifine hydrochloride, 
represented the first permitted 
marketing or use of that active 
ingredient. Shortly thereafter, the Patent 
and Trademark Office requested that 
FDA determine the product's regulatory 
review period. 

FDA has determined that the 
applicable regulatory review period for 
Naftin® is 2,903 days. Of this time, 2,189 
days occurred during the testing phase 
of the regulatory review period, while 
714 days occurred during the approval 
phase. These periods of time were 
derived from the following dates: 

1. The date an exemption under 
section 505(i) of the Federal Food, Drug, 
and Cosmetic Act became effective: ° 
March 21, 1980. The applicant claims 
January 17, 1980, as the effective date of 
the first investigational new drug 
application (IND)related to the 
approved product. However, FDA : 
records indicate that the first IND 
became effective on March 21, 1980, 
when IND 17-148 was.removed from 
clinical hold. 

2. The date the application was 
initially submitted with respect to the 
Human drug-product under section 
505(b) of the Federal Food, Drug, and 
Cosmetic Act: March 18, 1986. The- 
applicant claims that the new drug 
application for the product (NDA 19- 
599) was initially submitted on March 
14, 1986. However, FDA records indicate’ 
that NDA 19-599 was received on March 
18, 1986. 

3. The date the application was 
approved: February 29, 1988. FDA has 
verified the applicant's claim that NDA 
19-599 was.approved on February 29, 


1988. 


This determination of the regulatory 
review period establishes the maximum 
potential length of a patent extension. 
However, the U.S. Patent and 
Trademark Office applies several 
statutory limitations in its calculations © - 
of the actual period for patent extension. 
In its application for patent extension, 
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this applicant seeks 730 days of patent 
term extension. 

Anyene with knowledge that any of 
.the dates as published is incorrect may, 
on or before August 23, 1988, submit to 
the Dockets Management Branch 
(address above) written comments and 
ask for a redetermination. Furthermore, 
any interested person may petition FDA, 
on or before December 21, 1988, for a 
determination regarding whether the 
applicant for extension acted with the 
due dilligence during the regulatory 
review period. To meet its burden, the 
petition must contain sufficient facts to 
merit an FDA investigation. (See H. 
Rept. 857, Part 1, 98th Cong., 2d Sess., 
pp. 41-42, 1984.) Petitions should be in 
the format specified in.21 CFR 10.30: 

Comments and petitions should be 
submitted to the Dockets Management 
Branch (address above) in three copies 
(except that individuals may submit 
single copies) and identified with the 
docket number found in brackets in the 
heading of this document. Comments 
and petitions may be seen in the 
Dockets Management Branch between 9 
a.m. and 4 p.m., Monday through Friday. 

Dated: June 16, 1988. 
Stuart L. Nightingale, 
Associate Commissioner for Health Affairs. 
[FR Doc. 88-14267 Filed 6-23-88; 8:45 am] 
BILLING CODE 4160-01-M 


[Docket No. 88M-0162] 


CIBA Vision Corp.; Premarket 
Approval of CIBA Vision™ Lens Drops 


AGENCY: Food and Drug Administration; 
HHS. 


ACTION: Notice. 


SUMMARY: The Food and-Drug 
Administration (FDA) is announcing its 
approval of the application by Ciba 
Vision Corp., Atlanta, GA, for premarket 
approval, under the Medical Device 
Amendments of 1976, of the Ciba 
Vision™ Lens Drops for use to lubricate 
and rewet soft (hydrophilic) and hard 
contact lenses. After reviewing the 
recommendation of the Ophthalmic 
Devices Panel, FDA's Center for Devices 
and Radiological Health (CDRH) 
notified the applicant, by letter of March 
31, 1988 of the approval of the 
application. 

DATE: Petitions for administrative 
review by July 25, 1988. 
ADDRESS: Written requests for copies of 
the summary of safety and effectiveness 
data and petitions for administrative 
review to the Dockets Management 
Branch (HFA-305), Food and Drug 
Administration, Rm. 4-62, 5600 Fishers 
Lane, Rockville, MD 20857. 


FOR FURTHER INFORMATION CONTACT: 
David M. Whipple, Center for Devices 
and Radiological Health (HFZ-460), 
Food and Drug Administration, 8757 
Georgia Ave., Silver Spring, MD 20910, 
301-427-7940. 

SUPPLEMENTARY INFORMATION: On 
December 8, 1986, Ciba Vision Corp., 
Atlanta, GA 30348, submitted to CDRH 
an application for premarket approval of 
the Ciba Vision™ Lens Drops. The Ciba 
Vision™ Lens Drops are indicated for 
use to lubricate and rewet soft 
(hydrophilic) and hard contact lenses. 

Qn February 27, 1987, the Ophthalmic 
Devices Panel, and FDA advisory 
committee, reviewed and recommended 
approval of the application. On March 
31, 1988, CDRH approved the 
application by a letter to the applicant 
from the Director of the Office of Device 
Evaluation, CDRH. 

A summary of the safety and 
effectiveness data on which CDRH 
based its approval is on file in the 
Dockets‘-Management Branch (address 
above) and is available from that office 
upon written request. Requests should 
be identified with the name of the 
device and the docket number found in 
brackets in the heading of this 
document. 

A copy of all approved labeling is 
available for public inspection at 
CDRH—contact David M. Whipple 
(HFZ-460), address above. 

The labeling of the Ciba Vision™ Lens 
Drops states that the solution is 
indicated for use to lubricate and rewet 
soft (hydrophilic) and hard contact 
lenses that have been approved for 
marketing are advised that whenever 
CDRH publishes a notice in the Federal 
Register of the approval of a new 
solution for use with an approved soft 
contact lens, the manufacturer of each 
lens or PMA holder shall correct its 
labeling to refer to the new solution at 
the next printing or at such other time as 
CDRH prescribes by letter ‘to the 
applicant. 


Opportunity for Administrative Review 


Section 515({d)(3) of the Federal Food, 
Drug, and Cosmetic Act (the act) (21 
U.S.C. 360e{d)(3)) authorizes any 
interested person to petition, under 
section 515(g) of the act (21 U.S.C. 
360e(g)), for administrative review of 
CDRH’s decision to approve this 
application. A petitioner may request 
either a formal hearing under Part 12 (21 
CFR Part 12) of FDA's administrative 
practices and procedures regulations or 
a review of the application and CDRH’s 
action by an independent advisory 
committee of experts. A petition is to be 
in the form of a petition for 
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reconsideration under § 10.33{b) (21 CFR 
10.33(b)). A petitioner shall identify the 
form of review requested (hearing or 
independent advisory committee) and 
shall sumbit with the petition supporting 
data and information showing that there 
is a genuine and substantial issue of 
material fact for resolution through 
administrative review. After reviewing 
the petition, FDA will decide whether to 
grant or deny the petition and will 
publish a notice of its decision in the 
Federal Register. If FDA grants the 
petition, the notice will state the issue to 
be reviewed, the form of review to be 
used, the persons who may participate 
in the review, the time and place where 
the review will occur, and other details. 
Petitioners may, at any time on or 
before July 25, 1988, file with the 
Dockets Management Branch (address 


‘ above) two copies of each petition and 


supporting data and information, 
identified with the name of the device 
and the docket number found in 
brackets in the heading of this 
document. Received petitions may be 
seen in the office above between 9 a.m. 
and 4 p.m., Monday through Friday. 
This notice is issued under the Federal _ 
Food, Drug, and Cosmetic Act (secs. 
515(d), 520(h), 90 Stat. 554-555, 571 (21 
U.S.C. 360e(d), 360j(h))) and under 
authority delegated to the Commissioner 
of Food and Drugs (21 CFR 5.10) and 
redelegated to the Director, Center for 
Devices and Radiological Health (21 
CFR 5.53). 
Dated: June 16, 1988." 
John C. Villforth, 
Director Center for Devices and Radiological 
Health. 
{FR Doc. 88-14270 Filed 6-23-88; 8:45 am] 
BILLING CODE 4160-01-M 


[Docket No. 88M-0160] 


Versaflex Delivery Systems, lnc.; 
Premarket Approval of the 

Versafiex ™ Buchbinder ™ Omniflex ™ 
PTCA Catheter System 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Notice. 


SUMMARY: The Food and Drug 
Administraiton (FDA) is announcing its 
approval of the application by Versaflex 
Delivery Systems, Inc., San Diego, CA, 
for premarket approval, under the 
Medical Device Amendments of 1976, of 
the Versaflex ™ Buchbinder ™ 
Omniflex ™ PTCA Catheter System for 


‘use in patients with coronary artery 


disease. After reviewing the 
recommendation of the Circulatory 
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System Devices Panel, FDA's Center for 


Devices and Radiological Health 
(CDRH) notified*the applicant, by-letter 
of March 25, 1988, of the approval of the 
application. 


DATE: Petitions for administrative 
review by July 25, 1988. 


ADORESS: Written requests for copies of 
the summary of safety and effectiveness 
data and petitions for administrative 
review to the Dockets Management 
Branch (HFA-305), Food and Drug 
Administration, Rm. 4-62, 5600 Fishers 
Lane, Rockville, MD 20857. 


FOR FURTHER INFORMATION CONTACT: 

- Nadine Y. Rosile, Center for Devices 
and Radiological Health (HFZ-450), 
Food and Drug Administration, 8757 
Georgia Avenue, Silver Spring, MD 
20910, 301-427-7371. 

SUPPLEMENTARY INFORMATION: On June 
16, 1987, Versaflex Delivery Systems, 
Inc., San Diego, CA 92121, submitted to 
CDRH an application for premarket 
approval of the Versaflex™ 
Buchbinder™ Omniflex™ PTCA 
Catheter System. The catheter is 
indicated in patients with coronary 
artery disease who are acceptable 
candidates for coronary artery bypass 
graft surgery, in-addition to meeting one 
or more of the criteria listed below: 

1. Single-vessel atherosclerotic 
coronary artery disease that is 
concentric, discrete, subtotal, 
noncalcified, and accessible to a 
dilatation catheter. 

2. Multiple-vessel coronary artery 
disease under certain circumstances. 

3. Coronary artery disease’ of the 
native coronary arteries and/or 
coronary artery bypass grafts of some 
patients who have previously undergone 
coronary artery bypass graft surery, 
have recurrence.of symptoms, and {a) 
progression of disease, or (b) stenosis 
and closure of the grafts. 

On January 15, 1988, the Circulatory 
System Devices Panel, and FDA 
advisory committee, reviewed and 
recommended approval of the 
application. On March 25, 1988, CDRH 
approved the application by-a letter to 
the applicant from the director of the 
Office of Device Evaluation, CDRH. 

A summary of the safety and 
effectiveness data on which CDRH 
based its approval is on file in the 
Dockets Management Branch (address 
above) and is available from that office 
upon written request. Requests should 
be identified with the name of the 
device and the docket number found in 
brackets in the heading of this 
document. 

A. copy of all approved labeling is 
available for public inspection at 


CDRH—contact Nadine Y.Rosile (aRZ- 


450), address above. 


Opportunity for Administrative Review 


Section 515fd)}(3) of the Federa): Food, 
Drug, and Cosmetic Act {the act) (21 
U.S.C. 360e(d)(3) authorizes any - 
interested person to petition, under 
section 515(g) of the act (21 U.S.C. 
360e({g)), for administrative review of 
CDRH's decision to approve this 
application. A petitioner may request 
either a formal hearing under Part 12 (21 
CFR Part 12) of the FDA's administrative 
practices and procedures regulations of 
a review of the application and CDRH's 
action by an independent advisory 
committee of experts. A petition is to be 
in the form of a petition for 
reconsideration under § 10.33{b) (21 CFR 
10.33(b). A petitioner shall identify the 
form of review requested (hearing or 
independent. advisory committee) and 
shall submit with the petition supporting 
data and information showing that there 
is a genuine and substantial issue of 
material fact for resolution through 
administration review. 

After reviewing the petition, FDA will 
decide whether to grant or deny the 
petition and will publish a notice of its 
decision in the Federal Register. If FDA 
grants the petition, the notice will state 
the issue to be reviewed, the form of 
review to be used, the persons who may 
participate in the review, the time and 
place where the review will occur, and 
other details. 

Petitioners may, at any time on or 
before July 25, 1988, file with the 
Dockets Management Branch (address 


‘above) two copies of each petition and 


supporting data and information, 
identified with the name of the device 
and the docket number found in 
brackets in the heading of this 
document. Received petitions may be 
seen in the office above between 9 a.m. 
and 4 p.m., Monday through Friday. 


This notice is issued under the Federal 
Food, Drug, and Cosmetic Act (secs. 
515(d), 520(h), 90 Stat. 554~555, 571 (21 
U.S.C. 360e(d), 360j(h))) and under 
authority delegated to the Commissioner 
of Food and Drugs (21 CFR 5.10) and 
redelegated to the Director, Center for 
Devices and Radiological Health (21 
CFR 5.53). 


Dated: June 16, 1988. 
John C. Villforth, 


Director, Center for Devices and Radiological 
Health. 


[FR Doc. 88-14271 Filed 6-23-88; 8:45 am] 
BILLING CODE 4160-01-M 
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[Docket No: 88D-0087] 


Draft Current Good Manufacturing 
Practice (GMP) Guidelines for the 


_. Manufacture Of in Vitro Diagnostic 


Products; Extension of Comment 
Period 


AGENCY: Food and Drug Administration. 


ACTION: Notice; extension of comment 
period. 


SUMMARY: The Food and Drug 
Administration (FDA) is extending its 
comment period for the draft document 
entitled “GMP Guidelines for the 
Manufacture of In Vitro Diagnostic 
Products” that was prepared by FDA's 
Center for Devices and Radiological 
Health (CDRH). The draft guidelines 
describe quality assurance and 
production practices that are acceptable 
to FDA for ensuring the safety and 
effectiveness of in vitro diagnostic 
devices. 

DATE: Comments by July 15 1988. 


ADoRESS: The draft guidelines are 
available for public examination at, and 
written comments may be submitted to, 
the Dockets Management Branch (HFA- 
305), Food and Drug Administration, Rm. 
4-62, 5600 Fishers Lane, Rockville, MD 
20857. Copies of the draft guidelines are 
available from the Division of Small 
Manufacturers Assistance (HFZ-220), 


‘Center for Devices and Radiological 


Health, Food and Drug Administration, 
5600 Fishers Lane, Rockville, MD 20857, 
301-443-6597, or 800-638-2041. 


FOR FURTHER INFORMATION CONTACT: 
Z. Frank Twardochieb, Center for 
Devices and Radiological Health (HFZ- 
332), Food and Drug Administration, 
8757 Georgia Avenue, Silver Spring, MD 
20910, 301-427-7984. 


SUPPLEMENTARY INFORMATION: FDA 
often formulates and disseminates 
guidelines under 21 CFR 10.90{b) about 
products subject to regulation under the 
laws administered by the agency. 
Accordingly, in the Federal Register of 
April 7, 1988 (53 FR 11561), FDA 
announced the availability of CDRH's 
draft “GMP Guidelines for the 
Manufacture of In Vitro Diagnostic 
Products.” The draft guidelines contain 
production practices which are 
acceptable to FDA for ensuring the 
safety and effectiveness of in vitro 
diagnositc devices but are not legal 
requirements. These guidelines are 
intended to advise the in vitro 
diagnostic industry.on practices which, 
if followed, would be deemed 
acceptable to FDA. When different 
procedures are chosen, a person may, 
but.is not required to, discuss the matter 
in advance with FDA to avoid the 
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expenditure of money and effort on 
activities that may later be determined 
to be unacceptable. 


FDA originally requested that all 
comments on the draft “GMP Guidelines 
for the Manufature of In Vitro 
Diagnostic Products” be received by 
June 6, 1988. The draft guideline 
document was a topic discussed at an 
open meeting of the Device Good 
Manufacturing Practice Advisory 
Committee on May 4 and 5, 1988 (see 53 
FR 11561; April 7, 1988). Asa result of 
requests by industry representatives at 
the meeting, the committee 
recommended that the comment period 
be extended to July 15, 1988. In the 
interest of developing the best 
guidelines possible, FDA agrees with. 
this recommendation and is extending 
the comment period to that date. 

_ Therefore, comments on the draft 
guidelines received before July 15, 1988, 
will be considered during FDA's 
preparation of a final guideline. 

Interested persons may, on or before 
July 15, 1988, submit to the Docket 
Management Branch (address above} « 
written comments regarding this draft 
guideline. Two copies of any comments 
are to be.submitted, except that 
individuals may submit one copy. 
Comments are to be identified with the 
docket number found in brackets in the 
heading of this document. Received 
comments may be seen in the Dockets 
Management Branch between 9 a.m. and 
4 p.m., Monday through Friday. 


Dated: June 20, 1988. 
John M. Taylor, 
Associate Commissioner for Regulatory 
Affairs. 
[FR Doc. 8814266 Filed 6-21-88; 8:45 am] 
BILLING CODE 4160-01-M 


Se 


Office of Human Developmen 
Services 


Availability of Funds; Child 
Development Associate Scholarship 
Assistance Program 


AGENCY: Head Start Bureau (HSB), 
Administration for Children, Youth and 
Families {ACYF), Office of Human 
Development Services (QHDS), 
Department of Health and Human 
Services (DHHS). 

ACTION: Announcement of the 
availability of funds for grants to State 
for child development associate 
scholarship assistance under Title VI of 
the Human Services Reauthorization 
Act of 1986, Pub. L. 99-425. 


SUMMARY: FY 1988 funds are available 


for grants to States (including eligible 
territories and insular areas) to enable 


’ them to award scholarships to eligible 


individuals:-who are candidates for the 
Child Development Associate (CDA) 
national credential. The*scholarship 
would assist in the payment of the fee 
for the assessment done by the CDA 
credentialing organization, the Council 
for Early Childhood Professional 
Recognition (CECPR), a subsidiary of 
the National Association forthe > 
Education of Young Children (NAEYC). 
This Announcement sets forth the 
application process and requirements 
for these grants. 

This is the second year of operation of 
this program. In 1987, 52 States and 
jurisdictions were awarded a total of 
$1,000,000. 

DATE: Applications must be received by 
August 8, 1988. 

appress: Applications to: Elizabeth 
Strong Ussery, Associate Commissioner, 
Head Stari Bureau, P.O. Box 1182, 
Washington, DC 20013. 


FOR FURTHER INFORMATION CONTACT: 
Hector Sanchez, Education Program 
Specialist, Head Start Bureau, P.O: Box 
1182, Washington, DC 20013, (202) 755- 
7710. 


SUPPLEMENTARY INFORMATION: 
Introduction 


Title VI of the Human Services 
Reauthorization Act of 1986, Pub, L. 99- 
425, makes available $1,436,000 for FY 
1988 ‘grants to State to enable them to 
award scholarships to eligible 
individuals who are candidates for the 
Child Development Associate (CDA) 
national credential. Only those States 
(and territories and insular areas) which 
receive a grant under Title XX of the 
Social Security Act are eligible to apply 
for these scholarship grant funds. 

The Governor of each State must 
designate a State agency or other 
agency or organization to administer 
this program. In FY 1987, the Governors 
of 52 eligible jurisdictions designated an 
administering agency and funds were 
awarded to that agency. 

State allocations which are listed 
below have been computed according to 
a State's total population. A $1,445.00 
minimum, however, has been 
established for each territory and 
insular area. This minimum is based on 
the cost of four scholarships at $325.00 
each, plus the 10 percent allowed for 
State administrative costs. 

Not more than 10 percent of the funds 
received by a State may be used for 
costs of administering this program. 

The funds allocated to States which 
do not apply will be reallocated to those 
States which have submitted approvable 
applications. 
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All FY 1988 funds must be expended 
by September 30, 1990. . 

Scholarship assistance must be 
awarded only to eligible individuals on 
the basis of the financial need of such 
individuals; and in. amounts sufficient to 
cover the cost of application, 
assessment, and credentialing for the 
CDA credential for such individuals. 
This means that no costs of education or 
training leading to CDA candidacy may 
be funded. 

The term “eligible individual” is 
defined in the statute as a candidate for 
the CDA credential whose income does 
not exceed the poverty line, as defined 
in section 673(2) of the Community 
Services'Block Grant Act (42-U.S.C; 
9902{2}) by more than 50 percent: (See 
Appendix I for the FY 1988 Poverty 
Income Guideliriés.) 

Some of the tasks of the memenene 
agency include: 


¢ Establishing a process for publicizing 
the availability ofand the criteria for 
awarding these funds throughout the 
State; 
Soliciting application for eligible 
individuals who meet the financial 
eligibility requirements and who are 
CDA candidates; 
Establishing procedures for awarding 
scholarship to cover the fees for 
registration, assessment and 
credentialing; and 
Establishing review criteria and a 
procedure for review of applications 
to assure that eligible individuals are 
selected from diverse child care 
settings to include both privately and 
publicly funded programs. 


Additional Information Regarding the 
CDA Credential 


The number of infants, toddlers and 4- 
and 5-year-old children in group — 
programs multiplied dramatically in 
recent years in Head Start, dey care, 
public school kindergartens, pre- 
kindergartens and many other privately 
and publicly-funded child care and child 
development settings. 

Current statistics indicate that 60 
percent of all mothers with children 
under age six are working and it is 
estimated that the number of working 
mothers will continue to grow. The 
fastest growing segment of the work 
force is mothers of infants. Fifty-one 
percent of mothers with children under 
the age of three now work full-time, 
compared to 30 percent in 1970. 
Additionally, 80 percent of the women 
presently in the work force are of 
childbearing ‘age, and an estimated 93 
percent of this group will become 
pregnant during their working career. 


BEST COPY AVAILABLE 
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According to some studies, more 
preschool children are now cared for 
outside the home than in it. Families 
place great trust in the staff of these 
child care programs because the daily 
performance of the teacher or caregiver 
determines the quality of the child’s 
preschool experiences. 

In 1971, the CDA program was 
initiated to improve the skills of 
caregivers in center-based, family day 
care and home visitor programs and to 
give recognition to persons who have 
skill and knowledge levels by granting a 
CDA credential. These are individuals 
who have applied for and successfully 
completed the CDA assessment process. 
(See Appendix II for a description of the 
CDA program and the CDA Assessment 
System.) 

Child Development Associates are 
skilled caregivers who have shown their 
ability to work with either or both of the 
following age groups: Birth through three 
or three through five and their families. 
Some are center-based caregivers; 
others are family day care providers; 
and still others are home visitors. They 
work in Head Start, day care or other 
preschool programs. An optional 
bilingual specialization is available to 
CDA candidates working in bilingual 
(Spanish/English) programs. 

More than 23,000 child care providers 
have earned the CDA credential! since 
1975, and 36 States and the District of 
Columbia have incorporated a 
requirement for the CDA credential in 
their child care licensing requirements. 
Since October 1986, the Employment 
and Training Administration of the 
Department of Labor has been working 
with the Administration for Children, 
Youth and Families (ACYF) through its 
local Private Industry Councils (PICs) to 
make Job Training Partnership Act 
(JTPA) funds available for professional 
development culminating in the CDA 
credential. 

The national CDA program is 
administered by the Council for Early 
Childhood Professional Recognition, a 
subsidiary of the National Association 
for the Education of Young Children. 
The Council is located at 1718 
Connecticut Avenue NW., 5th Floor, 
Washington, DC 20009. The toll free 
number is 800-424-4310. 

Application Requirements 

The application requirements for 
these grants do not go beyond the 
requirements in the statute and 45 CFR 
Part 74. Each requirement has been cited 
to the specific section of the law. 

The application may be submitted in 


any format as long as it contains all 
requirements specified. 


The application must be signed by the 
Chief Executive of the State or Chief 
Progam Official designated as 
responsible for the administration of this 
program and must contain the following 
information and assurances: 

1. The name of the agency or other 
organization designated by the 
Governor to administer the CDA 
Scholarship program. 

This may include the designated Title 
XX agency, the State day care licensing 
authority, a college or university, or 
other agency or organization (section 
603(a)}). 

2. The agency's Employer 
Identification Numer (EIN). 

3. The name, address, and telephone 
numher of the administrator of this 
program or a contact person, if different 
from the administrator (section 603(a)). 

4. The following assurances: 

a. Scholarships will be awarded only 
to eligible individuals and only on the 
basis of the financial need of such 
individuals (section 603(b)); 

b. Scholarships will be awarded in 
amounts sufficient to cover the cost of 
application, assessment and CDA 
credentialing for such individuals 
(section 603(b)); 

c. Scholarships will be made available 
for candidates applying for the family 
day care, the center-based and the home 
visitor CDA credential {Conference 
Report 99-815}; 

d. Not more than 10 percent of the 
funds received will be used for 
administering this program within the 
State (section 603{b)); 

e. In awarding scholarships funds, 
ensure that the needs of rural and urban 
areas are appropriately addressed 
(section 603(c)}; and 

f. The State will annually report to the 
Secretary information on the number of 
eligible individuals assisted under this 
grant program and their positions and 
salaries before and after receiving the 
CDA credential {section 605{a)). 


Notification Under Executive Order . 
12372 


This program is covered under 
Executive Order 12372, 


“Intergovernmental Review of Federal 
Programs,” for State plan consolidation 


and simplification only (45 CFR 100.12). 

The review and comment provisions of 

the Executive Order and Part 100 do not 
apply. 

Paperwork Reduction Act 


In accordance with the Paperwork 
Reduction Act of 1980 (Pub. L. 96-511), 
the application requirements contained 
in this Notice were approved by the 
Office of Management and Budget under 
OMB ‘No. 0980-0192. 


’ New Jersey 
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Catalog of Federal Domestic Assistance 
No. 13.614, Child Development Associate 
Scholarships. 

Dated: June 15, 1988. 
Dodie Truman Borup, 
Commissioner, Administration for Children, 
Youth and Families. 

Dated: June 20, 1988. 
Sydney Olson, , 
Assistant Secretary for Human Development 
Services. 


FY 1988 State Allocations: Child 
Development Associate Scholarship 


$24,000 
3,000 
1,445 
18,300 
14,100 
127,764 
19,042 
18,900 
3,700 
3,750 
1,445 
65,762 
35,000 
1,445 
6,226 
6,000 
69,000 
32,942 
17,436 
“14,607 
22,307 
26,735 
6,926 
1,445 
26,058 
34,740 
54,375 
25,000 
15,567 
30,006 
4,937 
9,623 
5,459 
5,854 
45,031 
8,533 
114,470 
36,939 
4.150 
1,445 
64,422 
19,800 
16,022 
71,307 
19,600 
1,445 
5,765 
19,800 
4,250 
26,300 
104,011 
9,900 
3,200 
1,445 
33,769 
26,100 
11,700 


American Samoa......... 

TINS cds ciatinicds a 

Arkansas 

California 

Colorado.... 

Connecticut... 

Delaware 

Dist. of Col 

Federated States of Micronesia.... 


Kentucky 
Louisiana 


Marshall Islands... 


Massachusetts 
Michigan 
Minnesota..... 
Mississippi.... 
Missouri 
Montana... 
Nebraska 


New Hampshire.... 


New Mexico. 


Oklahoma .. 
Oregon 
Pennsylvania 
Puerto Rico 
Republic of Palau 
Rhode Island 
South Carolina.. 
South Dakota .... 
Tennessee 


Virgin Islands... 
Virginia 
Washington ... 
West Virginia 
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Appendix I 


FiSCAL YEAR 1988 - POVERTY INCOME 
GUIDELINES FOR ALL STATES (EXCEPT 
ALASKA AND HAWAII) AND THE DISTRICT 
OF COLUMBIA 


Size of family unit 





For family units with more than 8 
members, add $1,960 for each additional 
member. 


POVERTY INCOME GUIDELINES FOR 
ALASKA 


Size of family un unit | tneome 


For family units with more than 8 
members, add $2,450 for each additional 
member. 


POVERTY INCOME GUIDELINES FOR 
Hawaii 


Size of family unit 





For family units with more than 8 
members, add $2,250 for each additional 


member. 
Appendix II—The CDA Program 


The goal of the CDA program is to 
meet the dramatic need for quality child 
care. The CDA Competency Standards 
are the core of the CDA program. They 
are a statement of the skills needed to 
be a competent caregiver. CDA training 


programs are designed to train persons 
to acquire those skills. In CDA 
assessment and credentialing, the 
Competency Standards are the basis 
upon which caregivers are assessed. 
However, it is important to understand 
that, although CDA training programs 
and the CDA assessment system are 
both based on the Competency 
Standards, the training programs and 
the assessment system are separate 
from each other. All Candidates for the 
CDA Credential must apply for and 
successfully complete the CDA 
assessment process. . 


The CDA Competency Standards 


The CDA Competency Standards 
define the skills needed by center-based 
child care staff, family day care 
providers, and home visitors. Carefully 
developed by the early childhood 
profession, the standards set the criteria 
for a caregiver's performance with 
children and their families. 

A competent caregiver meets the 
needs of children and their families. The 
CDA Competency Goals are to: maintain 
a safe and healthy learning 
environment, promote the physical and 
intellectual development of children, 
provide opportunities for children to 
develop a positive feeling about 
themselves as individuals and in a 
group, encourage positive relationships 
with families, work cooperatively with 
other staff, and demonstrate a 
professional commitment. These six 
Competency Goals are divided into 13 
Functiona! Areas which define more 
specifically the functions that a 
competent caregiver must perform (see 
the accompanying chart). 


Child Development Associate 
Competency Standards 


This chart outlines the Definition of a 
CDA, the Competency Goals, and the 
Functional Areas. It describes the 
settings for CDA assessment as well as 
the Infant/Toddler Endorsement, 
Preschool Endorsement, and Bilingual 
Specialization. 


OFFICIAL DEFINITION OF THE CDA 
The Child Development Associate or 


CDA is.a person who is able to meet the 


specific needs of children and who, with 
parents and other adults, works to 


nurture children’s physical, social, 


emotional and intellectual growth in a 
child development framework, The CDA 
conducts herself or himself in an ethical 
manner. 

The CDA has demonstrated 
competence in the goals listed below 
through her or his work in one of the 
following settings. 
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1. In a center-based program (CDA- 


2. In a home visitor program (CDA- 


HV). 


3. In a family day care program (CDA- 


FIX). 


Within a center-based setting, a 
person who demonstrates competence 
working with children from birth to 
three isa Child Development Associate 
with an Jnfant/Toddler Endorsement; or, 

A person who demonstrates 
competence working with children aged 
three through five is a Child 
Development Associate with a 
Preschool Endorsement. 

Within any of the above settings, a 
person who works in a bilingual 
program and has demonstrated bilingual 
competence is a Child Development 
Associate with a Bilingual 


Specialization. 


’ 





Competency goals 


Functional areas (key 
words) 





|. To establish and 
maintain a safe, 
healthy learning 
environment. 

i. To advance physical 
and intellectual 
competence. 


i. To support social and 
emotional 
development and 
provide positive 
guidance. 

'V_ To establish positive 
and productive 
relationships with 
families. 

V To ensure a well-run, 
purposeful program 
responsive to 
Participant needs. 

Vi. To maintain a 
commitment to 
professionalism. 


CDA Training 


1. Safe. 
2. Healthy. 
3. Learning Environment 


4. Physical. 

5. Cognitive. 

6. Communication 
7 Creative. 

8. Self. 

9. Social. 

10. Guidance. 


11. Families. 


12. Program 
management. 


13. Professionalism. 


CDA training programs give child care 
workers one opportunity to learn the 
CDA Competencies. There are many 
different kinds of CDA training 
programs offered by a variety of 
institutions, including colleges, 
universities, and vocational schools. 
Some of the training programs specialize 
in preparing persons to work in 
bilingual/bicultural child care settings. 

Students in CDA training programs do 
not automatically receive the CDA 
Credential. Furthermore, a person does 
not have to take part in CDA training to 
be.eligible for the credential. Candidates 
for the credential may be involved in 
other. types of formad training or be 
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informally trained through workshops 
and seminars. The only way to gain the 
CDA Credential is to apply to the CDA 
National Credentialing Program and 
successfully complete the assessment 
process. 


The CDA Assessment System 


The CDA assessment and 
credentialing system is one way staff 
can demonstrate skills acquired through 
various forms of training and 
experience. Individual skills are 
assessed, with direction given for 
further improvement. The assessment 
process is based on the caregiver's 
ability to demonstrate the CDA 
Competencies while working with 
children, families, and staff. 

CDA assessment and credentialing is 
currently available to caregivers 
working with children ages birth through 
five in center-based care, as home 
visitors, and in family care homes. 
Those who successfully demonstrate 
their ability are awarded the CDA 
Credential. A Child Development 
Association has met a national standard 
for quality child care. 

Those working in bilingual/bicultural 
child care settings may find much to 
gain by applying for the CDA Credential 
with a Bilingual Specialization. The 
Bilingual Specialization is an expansion 
of the existing credential. It 
acknowledges the unique skills required 
to work in bilingual child care settings. 
This credential is available only for 
Spanish/English languages at the 
present time. 

The preceding has given an overview 
of the CDA program. Detailed materials 
may be obtained from the Council for 
Early Childhood Professional 
Recognition, 1718 Connecticut Avenue 
NW., Washington, DC 20009. 


CDA Assessment System 


Eligibility for the CDA Credential 
center-based 


To be eligible for CDA assessment in 
a center-based setting, a person must 
meet each of the following criteria— 

1. Be 18 years old or older. 

2. identify a state-approved* child 
development center which has at least 
ten children enrolled or at least two 
caregivers where she/he can be 
observed by other persons while 
working as a primary caregiver. For the 
preschool endorsement, the caregiver 
must be observed working with a group 
of at least eight children, the majority of 
whom must be three through five years 


* Persons should seek clarification from the CDA 
National Credentialing Program if they work in a 
state where there is no state licensing or approval 
mechanism for their centgr. 


old. For the infant/toddler endorsement, 
the caregiver must be observed working 
with a group of at least three children 
under the age of three. 

3. Have had either some formal 
training (for example, in a university, 
college, junior college, vocational/ 
technical school, or high school) or some 
informal training (for example, 
workshops, seminars, or inservice 
training) in early childhood education or 
child development, or, for the infant/ 
toddler endorsement, training in infant/ 
toddler education. In total, a person 
must hgve had at least three educational 
experiences. Each workshop or course 
equals one educational experience. 

4. Have had at least 640 hours of 
experience within the last five years 
working with children in a group, ages 
birth to three for the infant/ toddler 
endorsement or three to five for the 
preschool endorsement. 

5. Be able to speak, read and write 
well enough to understand and be 
understood by both children and adults. 

There are two additional requirements 
for the CDA Credential with a Bilingual 
Specialization. Candidates for the 
Bilingual Specialization must— 

6. Be able to speak, read, and write 
both English and Spanish well enough to 
understand and be understood by both 
children and adults; and 

7. Have access to a child development 
center that fosters bilingual 
development and where both languages 
and cultures are consistently used in all 
daily activities. 


Eligibility for the CDA Credential home 
visitor 

To be eligible for CDA assessment as 
a home visitor, a person must meet each 
of the following criteria— 

1. Be 18 years old or older. 

2. Identify a program where she/he 
can be observed conducting home visits 
during which the focal child of the 
parent is five years old or younger. 
Home visits must be used by the 
program as the primary method of 
delivery on a continuing basis 
throughout the year. 

3. Have had either some formal 
training (for example, in a university, 
college, junior college, vocational/ 
technical school, or high school) or some 
informal training (for example, 
workshops, seminars, or inservice 
training) in child development, infant 
development, or parenting. In total, a 
person must have had at least three 
educational experiences. Each 
workshop or course equals one 
educational experience. 

4. Have had at least 480 contact hours 
of experience within the last five years 
working with families in home visitor 
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settings; she/he must have worked with 
a minimum of four families on a 
continuous basis where the focal child 
was five years old or younger. 

5. Be able to speak, read, and write 
well enough to understand and be 
understood by both children and adults. 

There are two additional requirements 
for the CDA Credential with a Bilingual 
Specialization. Candidates for the 
Bilingual Specialization must— 

6. Be able to speak, read, and write 
both English and Spanish well enough to 
understand and be understood by both 
children and adults; and 

7. Have access to a home visitor 
program that fosters bilingual 
development and in which both 
languages and cultures are consistently 
used in all daily activities. 


Eligibility for the CDA Credential 
family day care 


To be eligible for CDA assessment in 
a family day care setting, a person must 
meet each of the following criteria— 

1. Be 18 -years old or older. 

2. Identify.a state-approved* program 
where she/he can be observed by other 
persons while working as a primary 
caregiver with at least two children five 
years old or younger who are not related 
to the caregiver. 

3. Have had either some formal 
training (for example, in a university, 
college, junior college, vocational/ 
technical school, or high school), or 
some informal training {for example, 
USDA Child Care Food Program 
workshops or Family Day Care 
Association training sessions) in early 
childhood education or child 
development. In total, a person must 
have had at least three educationa: 
experiences. Each workshop or course 
equals one educational experience. 

4. Have had at least 640 contact hours 
as a family day care provider over a 
minimum period of ten months. 

There are two additional requirements 
for the CDA Credential with a Biligual 
Specialization. Candidates for the 
Bilingual Specialization must— 

5. Be able to speak, read, and write 
both English and Spanish well enough to 
understand and be understood by both 
children and adults; and 

6. Have access to a family day care 
setting that fosters bilingual 
development and in which both 
languages and cultures are consistently 
used in all daily activities. 


“Persons should seek clarification from the CDA 
Nationa! Credentialing Program if they work in a 
state where there is no state licensing or approval 
mechanism for their center. 
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The Assessment Process 


The assessment is conducted by a 
four member Local Assessment Team, or 
Us Each member has an important 
role. 

1. The Candidate. A full member of 
the LAT, the Candidate has an equal 
voice in assessing her/his own 
competence. The Candidate compiles 
evidence to demonstrate competence in 
the 13 Functional Areas. This compiled 
material is in the form of a Portfolio. 
(Information on putting together the 
Portfolio will be supplied by the CDA 
National Credentialing Program after 
one applies.) 

2. The Advisor. This member of the 
LAT is selected by the Candidate. The 
Advisor is an early childhood 
professional who may be a college 
professor, a CDA trainer, a CDA, a 
center director, or someone else. The 
Advisor establishes a professional 
relationship with the Candidate over 
time, observes the Candidate’s 
performance, provides assistance and 
feedback, and helps the Candidate 
decide when to be assessed. 

3. The Parent/Community 
Representative (P/C Rep). Also selected 
by the Candidate, the P/C Rep must be 
or have been a parent or guardian of a 
child five years old or younger. The P/C’ 
Rep must have been recently involved 
with the Candidate’s program as a 
parent or volunteer, but must not be a 
current employee. Furthermore, the P/C 
Rep must not have a child currently in 
the Candidate’s care. The P/C Rep 

“serves as the spokesperson on the LAT 
for the parents and the community. To 
do this, the P/C Rep gets questionnaires 
filled out by the parents of children in 
the Candidate's care and observes the 
Candidate working with the children 
and their families. 

4. The CDA Representative (CDA ‘ 
Rep). Assigned by the CDA National 
Credentialing Program, the CDA Rep is 
a professional in early childhood 
education who has worked with young 
children in a child development setting. - 
The CDA Rep has been trained to 
observe, interview, make fair judgments, 
and verify that procedures are followed. 

‘The CDA Rep ebserves the Candidate, 
interviews the Candidate, and 
participates in the LAT meetings at 
which the Candidate’s competence is 
assessed. : 


The Local Assessment Team (LAT} 
Meeting 
Each of the four team members 


collects information about the 
Candidate’s skills in working with young 
children. After the information is 
gathered, the team members attend the 
LAT meeting. Fhe LAT reviews the 
materials that have been compiled, 
examines the Candidate’s performance 
in each of the 13 Functional Areas, and 
decides if the Candidate has met the 
CDA Competency Standards. For 
bilingual assessments, the LAT also 
looks for demonstrated skill in the use of 
both languages. Each team member has 
equal importance in judging the 
Candidate's competence. This means 
that the Candidate participates fully in 
the process. At the completion of the 
meeting, the LAT votes on the 
Candidate's averall competence. The 
LAT may recommend that the 
Candidate be awarded the CDA 
Credential or it may decide that the 
Candidate needs more training. In order 
to recommend that the Candidate 


- receive the CDA Credential, however, 


all team members must agree that the 
Candidate is competent. _ 

The CDA Representative sends all the 
meeting materials to the CDA National 
Credentialing Program for review and 
verification. Depending on how the LAT 
voted, the Candidate is then either 
awarded the CDA Credential or advised 
to seek more training. 


How Long It Takes 


The assessment system is designed 
for Candidates to progress at their own 
pace. Some take longer than others. 
Much depends on how fast the 


. Candidates, and those with whom they 
.work, can collect the information 


needed for assessment. The important 
thing is that assessments should not 
take place until Candidates feel they are 
ready. 


Cost to the Candidate 


The total cost for a CDA assessment 
and Credential is $325. Two separate 
fees are paid, as follows: 

$25.00 registration fee; 

$300.00 assessment and credentialing 
fee. 

For CDAs who wish a second 
credential in an additional program 
setting, a Dual Credential pilot project 
has begun, costing $225. For example, an 
individual with a CDA in Center-based 
programs may wish to earn an 
additional credential as a home visitor. 


These fees are in effect through 
August, 1988. For further information on 
current CDA Candidate fees, please 
contact the CDA National Credentialing 
Program (800) 424-4310 or (202) 265- 
9090. 


[FR Doc. 8814311 Filed 6-23-88; 8:45 am} 
BILLING CODE 4130-01- 


Nationat Institutes of Heatth 


Recombinant DNA Advisory 
Committee, Human Gene Therapy 
Subcommittee; Meeting 


Pursuant to Pub. L. 92-463, notice is 
hereby given of a meeting of the 
Recombinant DNA Advisory Committee 
Human Gene Therapy Subcommittee at 
the National Institutes of Health, 
Building 31C, Conference Room 9, 9000 
Rockville Pike, Bethesda, Maryland 
20892, on July 29, 1988, from 
approximately 9:00 a.m. to adjournment 
at approximately 5:00 p.m. to review a 
human gene transfer protocol submitted 
by Drs. Steven A. Rosenberg, R. Michael 
Blaese, and W. French Anderson. This 
meeting will be open to the public. 
Attendance by the public will be limited 
to space available. 


Further information may be obtained 
from Dr: William J. Gartland, Executive 
Secretary, Recombinant DNA Advisory 
Committee Human Gene Therapy 
Subcommittee, Office of Recombinant 
DNA Activities, 12441 Parklawn Drive, 
Suite 58, Rockville, Maryland 20852, 
telephone (301) 770-0131. 


OMB’s “Mandatory Information 
Requirements for Federal Assistance Program 
Announcements” (45 FR 39592) requires a 
statement concerning the official government 
programs contained in the Catalog of Federal: 
Domestic Assistance. Normally NIH lists in 
its announcements the number and title of 
affected individual programs for the guidance 
of the public. Because the guidance in this 
notice covers not only virtually every NIH 
program but also essentially every Federal 
research program in which DNA recombinant 
molecule techniques could be used, it has 
been determined to be not cost effective or in 
the public interest to attempt to list-these 
programs. Such a list would likely require 
several additional pages. In addition, NIH 
could not be certain that every Federal 
program would be included as many Federal 
agencies, as well as private organizations, 
both national and international, have elected 
to follow the NIH Guidelines. In liew of the 
individual program listing, NIH invites 
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readers to direct questions to the information 
address above about whether individual 
programs listed in the Catalog of Federal 
Domestic Assistance are affected. 

Date: June 20, 1988. 
Betty J. Beveridge, 
Committee Management Officer, NIH. 
[FR Doc. 88-14326 Filed 6-23-88; 8:45 am} 
BILLING CODE 4140-01-M 


Public Health Service 


National Toxicology Program; 
Chemicals (8) Nominated for 
Toxicological Studies; Request for 
Comments 


SUMMARY: On May 10, 1988, the 
Chemical Evaluation Committee (CEC) 
of the National Toxicology Program 
(NTP) met to review eight chemicals 
nominated for toxicology studies and to 
recommend the types of studies to be 
performed, if any. With this notice, the 
NTP solicits public comments on the 
eight chemicals. 


FOR FURTHER INFORMATION CONTACT: 
Dr. Victor A. Fung, Chemical Selection 
Coordinator, National Toxicology 
Program, Room 2B55, Building 31, 
National Institutes of Health, Bethesda, 
Maryland 20892, (301) 496-3511. 


SUPPLEMENTARY INFORMATION: As part 
of the chemical selection process of the 
National Toxicology Program, 
nominated chemicals which have been 
reviewed by the NTP Chemical 
Evaluation Committee (CEC) are 
published with request for comment in 
the Federal Register. This is done to 
encourage active participation in the 
NTP chemical evaluation process, 
thereby helping the NTP to make more 
informed decisions as to whether to 
select, defer or reject chemicals for 
toxicology study. Comments and data 
submitted in response to this request are 
reviewed and summarized by NTP 
technical staff, are forwarded to the 
NTP Board of Scientific Counselors for 
use in their evaluation of the nominated 
chemicals, and then to the NTP 
Executive Committee for decision- 
making. The NTP chemical selection 
process is summarized in the Federal 
Register, April 14, 1981 (46 FR 21828), 
and also in the NTP FY 1987 Annual 
Plan, pages 17-19. 

On May 10, 1988, the CEC met to 
evaluate eight chemicals nominated to 
the NTP for toxicological studies. The 
following table lists the chemicals, their 
Chemical Abstract Service (CAS) 
registry numbers, and the types of 
toxicological studies recommended by 
the CEC at the meeting. 


Chemical CAS ty Committee 


523-47-7 
122-39-4 


No testing. 
Carcinogenicity. 
Reproductive 

effects. 
Firemaster 37853-59-1 | Chemical 

680. disposition. 
. Subchronic studies: 
tsobutene 115-11-7 | Carcinogenicity. 
Methacry- 126-98-7 | Chemical 

lonitrije. disposition. 
Carcinogenicity. 
Salmonelia. 
In vivo cytogenetics. 
Subchronic studies. 


B-Cadinene ... 
Diphenyla- 
mine. 


Phenyipro- 154-41-6 
panolamine 
hydrochio- 
ride. 

Trichlorome- | 7673-09-8 and 
lamine. 12379-38-3 


Chemica! analysis 
and stability 
Studies, including 
identification of 
hydrolysis 
products. 
Carcinogenicity. 

Zinc oxide 1314-13-2 | Carcinogenicity. 


Five of the eight chemicals have been 
previously selected for study by the 
NTP. 8-Cadinene was non-mutagenic in 
Salmonella and in the mouse lumphoma 
assays. It was negative for chromosomal 
aberrations and equivocal for sister 
chromatid exchanges in Chinese 
hamster ovary cells. Diphenylamine and 
Firemaster 680 were non-mutagenic is 
Salmonella. Methacrylonitrile was non- 
mutagenic in Salmonella, and did not 
induce sex-linked recessive lethal 
mutations in Drosophila. 
Trichloromelamine is on test in 
Salmonella. 


Interested parties are requested to 
submit pertinent information. The 
following types of data are of particular 
relevance: 

(1) Modes of production, present — 
production levels, and occupational 
exposure potential. 

(2) Uses and resulting exposure levels, 
where known. 1 

(3) Completed, ongoing and/or 
planned toxicologic testing in the private 
sector including detailed experimental 
protocols and results, in the case of 
completed studies. 

(4) Results of toxicological studies of 
structurally related compounds. 

Please submit all information in 
writing by July 25, 1988. Any 
submissions received after the above 
date will be accepted and utilized where 
possible. 


Dated: June’21, 1988, 


David P. Rall, 

Director, Nationa! Toxicology Program. 
{FR Doc. 88-14327 Filed 6-23-88; 8:45 am] 
BILLING CODE 4140-01-M 
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DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 
[WY-920-08-4 121-11); W-109378] 


Cheyenne, WY; Coal Leases, 
Exploration Licenses, etc.; Correction 


AGENCY: Bureau of Land Management, 
Interior. i 
ACTION: Notice, correction. 


sumMARY: In the Federal Register of 
June 13, 1988, (53 FR 22054), the Bureau 
of Land Management published an 
invitation for coal exploration license 
for the Triton Coal Company. Three 
errors have been identified by the Triton 
Coal Company. This document corrects 
these errors. 


FOR FURTHER INFORMATION CONTACT: 


‘ Bufeau of Land Management, Wyoming 


State Office, Branch of Mining Law and 
Solid Minerals, P.O. Box 1828, 
Cheyenne, Wyoming 82003; 307-772- 
2569. 


SUPPLEMENTARY INFORMATION: In FR 
Doc. 88-13191, appearing at page 22054 
in the Federal Register of Monday, June 
13, 1988, the following corrections are 
made: Heading “INVITATION FOR 
COAL EXPLORATION LICENSE; 
CONVERSE COUNTY, WY,” is 
corrected to read “INVITATION FOR 
COAL EXPLORATION LICENSE; 
CAMPBELL COUNTY, WY.” Under the 
heading “SUMMARY, ’ first paragraph, 
line 7, “Converse County, Wyoming” is 
corrected to read “Campbell! County, 
Wyoming.” Under heading 
“SUPPLEMENTARY INFORMATION,” 
first paragraph, line 5, “April 25, 1988,” + 
is corrected to read “June 13, 1988.” 


Hillary A. Oden, 

State Director. 

[FR Doc. 88-14312 Filed 6-23-88; 8:45 am] 
BILLING CODE 4310-22-M 


Intent To Prepare an Environmental 
impact Statement for PLES |! 
Geothermal Project 


AGENCY: Bureau of Land Management, 
Interior; (CA-930-08-4410-12). 
ACTION: Notice of intent. 


SUMMARY: Notice is hereby given that 
the Bureau of Land Management and the 
US Forest Service have decided to 
require that an Environmental Impact 
Statement (EIS) be prepared for the 
proposed PLES I geothermal project near 
the community of Mammoth Lakes. 
Pacific Energy (formerly Pacific 
Lighting Energy Systems) proposes to 
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build a 10 megawatt geothermal power 
plant on a lease it holds on public land. 
The plant would be adjacent to an 
existing power plant on private land. An 
Environmental Assessment (EA) was 
prepared, and it concluded that the 
project was environmentally sound and 
should proceed with some mitigation 
measures taken to meet concerns 
expressed by the public. That decision 
has been appealed. The BLM and USFS 
have decided that an EIS should be dene 
to address the level of controversy that 
has surfaced since the EA was prepared. 
_ BLM and USFS stand by the analysis 
of the original Environmental 
Assessment that this is a good and safe 
project, but also recognize that the 
appeal reflects the growing controversy 
over geothermal development in Mono 
County. In order to fully assure 
everyone that their coneerns are being 
addressed, especially concerns about 
the Hot Creek Fish Hatchery and the 
Hot Creek Recreation Area, the project 
will be re-examined through the more 
detailed Environmental Impact 
Statement process. 

A site tour and scoping meeting have 
been scheduled for July 8, 1988. Those 
interested in participating in the site 
tour should meet at the US Forest 
Service Ranger Station in Mammoth 
Lakes, California at 3:00 p.m. 
Participants must provide their own 
transportation. The scoping meeting will 
also be held im the Auditerium at the 
Mammoth Lakes Ranger Station later 
that evening beginning at 7:30 p.m. 
Issues raised during the scoping meeting 
will be addressed in the EIS along with 
issues considered in the previous EA. 

For Further Information Contact: Bob 
Bechler, Bureau of Land Management, 
787 North Main Street, Suite P, Bishop, 
CA 93514, (619} 872-4881. 

Date: June 21, 1988. 

Richard F. Jonson, 

Acting State Director. 

[FR Doc. 88-14394 Filed 6-23-88; 8:45 am} 
BILLING CODE 4310-40-m 


[Alaska AA-48366-5} 


Proposed Reinstatement of a 
Terminated O# and Gas Lease 


In aecordance with Title IV ef the 
Federal Oil and Gas Royalty 
Management Act (Pub. L. 97-451), a 
petition for reinstatement of oil and gas 
lease AA-48386-B has. been received 
covering the following lands: 


Copper River Meridian, Alaska 


T.12N.,R.6W.,, 
Sec. 11, SE%. 


* (160 acres} 


The proposed reinstatement of the 
lease would be under the same terms 
and conditions of the origina! lease, 
except the rental will be increased to $5 
per acre per year, and royalty increased 
to 16% percent. The $500 administrative 
fee and the cost of publishing this Notice 
have been paid. The required rentals 
and royalties accuring from February 1, 
1988, the date of termination, have been 
paid. 

Having met all the requirements for 
reinstatement of lease AA-48386-B as 
set out in section 31 (d) and (e] of the 
Mineral Leasing Act of 1920 (30 U.S.C. 
188), the Bureau of Land Management is 
proposing to reinstate the lease, 
effective February 1, 1988, subject to the 
terms and conditions cited above. 

Dated: June 17, 1988. 


Kay F. Kletka, 

Chief, Branch of Mineral Adjudication. 
[FR Doc. 88-14323 Filed 6-23-83; 8:45 am} 
BILLING CODE 4310-JA-M 


[NM-940-084520-1] 


New Mexico; Filing of Plat of Survey 


June 17, 1988. 

The plats surveys described below 
were Officially filed in the New Mexico 
State Office, Bureau of Land 
Management, Santa Fe, New Mexico, 
effective at 10:00-a.m. on the dates 
shown. 

The survey representing the 
dependent resuryey of a portion of the 
San Clemente Grant, a portion of the Lo 
de Padilla Grant, @ portion of the 
subdivisional lines, a portion of the 
subdivision of section 26, certain smalk 
holding claim boundaries, certain tract 
boundaries and certain lot boundaries, 
and the survey of lot boundaries in 
sections 25, 26, 35 and 36, Township 7 
North, Range 2 East, New Mexico 
Principal Meridian, New Mexico, 
executed under Group 829, filed June 17, 
1988. 

This survey was requested by the 
District Manager, Albuquerque, New 
Mexico. * 

The survey representing the 
dependent resurvey of certain lots and 
the survey of lots in section 7, Township 
2.South, Range 1 East, New Mexico 
Principal Meridian, New Mexice, 
executed under Group 768, filed June 17, 
1983. 

The survey representing the 
dependent resurvey of certain lot 
boundaries and the survey of lots in 
section 12, Township 2 South, Range 1 
West, New Mexico Principal Meridian, 
New Mexico, executed under Group 768, 
filed June 17, 4988. 
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These surveys were requested by the 
District Manager, Socorro, New Mexico. 

The survey representing the 
supplemental plat representing the east 
half of fractional section 31, Fewnship 1 
South, Range 1 East, New Mexico 
Principal Meridian, New Mexico, filed 
June 17, 1988. 

These plats will be in the open files of 
the New Mexico State Office, Bureau of 
Land Management, P.O. Box 1449, Santa 
Fe, New Mexico 87504. Copies of the 
plats may be obtained from the office 
upon payment of $2.50 per sheet. 

Kelley K. Williamson, 
Acting Chief, Branch of Cadastraf Survey. 
[FR Doc. 88-14250 Filed 6-23-88; 8:45 am} 
BILLING CODE 4310-F8-M 


[AK-932-08-4220-10; AA-64811} 


Proposed Withdrawal and Opportunity 
for Public Meeting; Alaska 


AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Notice. 


SUMMARY: The U.S. Department of 


. Agriculture, Forest Service, has filed an 


application to withdraw approximately 
4,478 acres of National Forest System 
lands to allow the lands ta be 
considered for an exchange with Haida 
Corporation. This notice closes the 
lands for up to 2 years from al} forms of 
appropriation under the public land 
laws including the mining laws and 
mineral leasing laws. 
DATE: Comments and requests for 
meeting should be received on or before 
September 22, 1988. 
aporess: Comments and meeting 
requests should be sent to the Alaska 
State Director, BLM, 701 C Street, Box 
13, Anchorage, Alaska 99513. 
FOR FURTHER INFORMATION CONTACT: 
Sandra C. Thomas, BLM Alaska State 
Office, 907-271-3342. 
SUPPLEMENTARY INFORMATION: On June 
10, 1988, the U.S. Department of 
Agriculture filed an application to 
withdraw the following described 
National Forest System lands from all 
settlement, sale, location or entry under 
the general public land laws including 
the United States mining laws and 
mineral leasing laws, subject to valid 
existing rights: 
Copper River Meridian 
Tongass National Farest 
T. 74S., R. 77 E. (Unsurveyed} 

Sec. 12 (fractional), E42, E42 W's; 

Sec. 13 (fractional), NW‘44NE%, 

NE“NW%. 

T. 73 S., R. 78 E. (Unsurveyed) 
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Sec. 7 (fractional), SE%; 
Sec. 17 (fractional), E¥, NNW, 
SE%NW%; 
Sec. 18 (fractional), NE44NE%. 
. 76 S., R. 83 E. (Unsurveyed) 
Sec. 32 (fractional), NE% S‘%; 
Sec. 34, SE44SW%, ESE“, SW%SEM. 
. 78 S., R. 83 E. (Partially Surveyed) 
Sec. 36, S“%SE%. 
. 79 S., R. 83 E. (Unsurveyed) 
Sec. 1 (fractional), NYsNE%, SE%4NE%, 
NE%SE%; ; 
Sec. 34 (fractional), SE%4SE%:; 
Sec. 35 (fractional), S4N%, S%; 
Sec. 36 (fractional), SW. 
. 80 S., R. 85 E. (Unsurveyed) 
Sec. 1 (fractional), W4%2NE%, Ws; 
Sec. 2 (fractional); 
Sec. 3 (fractional), NEY4NE%, SEY“SE%; 
Sec.10 (fractional), E4&NE%; 
Séc. 11 (fractional), N¥%. 
. 79 S., R. 84 E. (Unsurveyed) 
Sec. 6 (fractional), WY%&NW%, SW%, 
W*%SE%, SE%SE%; 
Sec. 7 (fractional), E¥%, EYeNW%; 
Sec. 8, W42SW%; 
Sec. 18 {fractional}, NE“%. 
. 77 §., R. 85 E. (Unsurveyed) 
Sec, 30 (fractional), SSW; 
Sec. 31 (fractional), NW, S%NE%, 


N'%2NW%, SE4M4NW%, NE“SW4%, SEM. 


. 78 §., R. 85 E. (Unsurveyed) 

Sec. 6 (fractional), NY42NEM%, 

. 80 S., R. 85 E. (Partially Surveyed) 
Sec. 1 (fractional), SEMSW%4, SE“; 
Sec. 12 (frectional), EZNW \%. 

T. 82 S., R. 85 E. (Unsurveyed} 

Sec. 17 (fractional), SW“: 

Sec. 19 (fractional), NE%, SY2NW “4; 

Sec. 20 (fractional), NW; 

Sec. 28 (fractional), NW %. 

. 83 S., R. 85 E. (Unsurveyed) 

Sec. 3 (fractional), W'; 

Sec. 4 (fractional); 

Sec. 5 (fractional), S4NE%, N'eSEM%. 

, 80 S., R. 86 E. (Unsurveyed) 

Sec. 8 {fractiona!), EY2SE%; 

Sec. 9 (fractional), $4; 

Sec. 16 (fractional), WY%NE%, NW%, 

N%2SW%; 
Sec. 17 (fractional), NE%4, EM NW, 
SW'‘YANW ‘4. 

.The areas described aggregate 
approximately 4,478 acres. _ 

For a period of 90 days from the date 
of publication of this notice, all persons 
who wish to submit comments, 
suggestions, or objections in connection 
with the proposed withdrawal may 
present their views in writing to the 
undersigned officer of the Bureau of 
Land Management. 

Notice is hereby given that an 
opportunity for a public meeting is 
afforded in connection with the 
proposed withdrawal. All interested 
persons who desire a public meeting for 
the purpose of being heard on the 
proposed withdrawal must submit a 
written request to the undersigned 
officer within 90 days from the date of 
publication of this notice. Upon 
determination by the authorized officer 


that a public meeting will be held, a 
notice of time and place will. be 
published in the Federal Register at 
least 30 days before the scheduled date 
of the meeting. : 

The application will be processed in 
accordance with the regulations set 
forth in 43 CFR 2300. 

For a period of 2 years from the date 
of publication of this notice in the 
Federal Register, the lands will be 
segregated as specified above unless the 
application is denied or cancelled or the 
withdrawal is approved prior to that 
date. The temporary tses which will! be 
permitted during this segregative period 
are public access, access to mining 
claims for assessment work and 
maintenance of underground cable, 
highway, and powerline. 

The temporary segregation of the 
lands in connection with this 
withdrawal application shall not affect 
the administrative jurisdiction over the 
lands, and the segregation shall not 
have the effect of authorizing any use of 
the lands by the applicant agency. 

Sue A. Wolf, 

Chief, Branch of Land Resources. 

[FR Doc. 88-14316 Filed 6-23-88; 8:45 am] 
BILLING CODE 4310-JA-M 


INTERNATIONAL TRADE 
COMMISSION 


[investigation No, 731-TA-411 
(Preliminary)] 


Caicined Bauxite Proppants From 
Australia; Import investigations 


AGENCY: United States International 
Trade Commissicn. 

ACTION: Institution of a preliminary 
antidumping investigation, and 
scheduling of a conference to be held in 
connection with the investigation. 


SUMMARY: The Commission hereby gives 
notice of the institution of preliminary 
antidumping investigation No. 731-TA- 
411 (Preliminary) under section 733{a) of 
the Tariff Act of 1930 (19 U.S.C. 1673{a}) 
to determine whether there is a 
reascnable indication that an industry in 
the United States is materially injured, 
or is threatened with material injury, or 
the establishment of an industry in the 
United States is materially retarded, by 
reason of imports of calcined bauxite 
proppants from Australia, provided for 
in item 521.17 of the Tariff Schedules of 
the United States Annotated (TSUSA}, 
that are alleged to be sold in the United 
States at less than fair value.? 


! The subject articles are provided for in 
subheading 2606.06.00 of the proposed Harmonized 
Tariff Schedule of the United States. 


Federal Register / Vol. 53, No. 122./ Friday, June 24, 1988 / Notices 


As provided in section 733(a) of the” 
act, the Commission must.complete 
preliminary. antidumping investigations 
in 45 days, or in this case by July 29, 
1988. 

For further information concerning the 
conduct of this investigation and rules of 
general application, consult the 
Commission's Rules of Practice and 
Procedure, part 207, subparts A and B 
(19 CFR part 207), and part 201, subparts 
A through E (19 CFR part 201). 


EFFECTIVE DATE: June 14, 1988: 


FOR FURTHER INFORMATION CONTACT: 
Diane Mazur (202-252-1184), Office of 
Investigations, U.S. International Trade 
Commission, 500 E Street SW., 
Washington, DC 20436. Hearing- 
impaired individuals are advised that 
information on this matier can be 
obtained by contacting the 
Commission’s TDD terminal on 202-252- 
1810. Persons with mobility impairments 
who will need special assistance in 
gaining access to the Commission 
should contact the Office of the 
Secretary at 202-252-1000. 
SUPPLEMENTARY INFORMATION: 

Background.—This investigation is 
being instituted in response to a petition 
filed on June 14, 1988, by Carbo 
Ceramics, Inc., Irving, TX. 

Participation in the investigation.— 
Persons wishing to participate in this 
investigation as parties must file an 
entry of appearance with the Secretary 
to the Commission, as provided in 
§ 201.11 of the Commission's rules (19 
CFR 201.11), not later than seven (7) 
days after publication of this notice in 
the Federal Register. Any entry of 
appearance filed after this date will be 
referred to the Chairman, who will 
determine whether to accept the late 
entry for good cause shown by the 
person desiring to file the entry. 

Service list—Pursuant to § 201.11(d) 
of the Commission's rules (19 CFR 
§ 201.11(d}), the Secretary will prepare a 
service list containing the names and 
addresses of all persons, or their 
representatives, who are parties to this 
investigation upon the expiration of the 
period fof filing entries of appearance. 
In accordance with § 201.16{c) and 207.3 
of the rules (19 CFR 201.16{c) and 207.3), 
each document filed by a party to the 
investigation must be served on all other 
parties to the investigation (as identified 
by the service list), and a certificate of 
service must accompany the document. 
The Secretary wil! not accept a 
document for filing without a certificate 
of service. 

Gonference.—The Director of 
Operations of the Commission has 
scheduled a conference in connection 
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with this investigation for 9:30 a.m. on 
July 5, 1988 at the U.S. International 
Trade Commission Building, 500 E Street 
SW., Washington, DC. Parties wishing to 
participate in the conference should 
contact Diane Mazur (202-252-1184) not 
later than June 28, 1988, to arrange for 
their appearance. 

Written submissions.—Any person 
may submit to the Commission on or 
before July 8, 1988, a written statement 
of information pertinent to the subject of 
the investigation, as provided in § 207.15 
of the Commission’s rules (19 CFR 
207.15). A signed original and fourteen 
(14) copies of each submission must be 
filed with the Secretary to the 
Commission in accordance with § 201.8 
of the rules (19 CFR 201.8). All written 
submissions except for confidential 
business data will be available for 
public inspection during regular : 
business hours (8:45 a.m. to 5:15 p.m.) in 
the Office of the Secretary to tHe 
Commission. 

Any business information for which 
confidential treatment is desired must 
be submitted separately. The envelope 
and all pages of such submissions must 
be clearly labeled “Confidential 
Business Information.” Confidential 
submissions and requests for 
confidential treatment must conform 
with the requirements of § 201.6 of the 
Commission's rules (19 CFR 201.6}. 

Authority: This investigation is being 
conducted under authority of the Tariff-Act of 
1930, title VII. This notice is published 
pursuant to § 207.12 of the Commission's 
rules (19 CFR 207.12). : 

By order of the Commission. 

Issued: June 21, 1988. 


Kenneth R. Mason, 

Secretary. 

[FR Doc. 88-14324, Filed 6-23-88; 8:45 am} 
BILLING CODE 7020-02-M 


INTERSTATE COMMERCE 
COMMISSION 


Intent To Engage in Compensated 
Intercorporate Hauling Operations; 
Motor Carriers 


’ This is to provide notice as required 
by 49 U.S.C. 10524(b)(1) that the named 
corporations intend to provide or use 
compensated intercorporate hauling 
operations as authorized in-49 U.S.C. 
10524(b). . 

A. 1. Parent corporation and address 
of principal office: Chicago Pacific 
Corporation, 200 South Michigan 
Avenue, Chicago, Illinois 60604. 

« 2. Wholly-owned subsidiary which 
will participate in the operations, and 
State of Incorporation: The Gunlocke 
Company, A Delaware corporation. 


B, 1. Parent Corporation and address 
of principal office: Sony Corporation of 
America (SONAM), Sony Drive, Mail 
Drop 2-47, Park Ridge, NJ 07656. 

2. Wholly owned subsidiaries which 
will participate in the operations, and 
states of incorporation: 

A. Sony Aviation, Inc. (Delaware) 
B. Harvey Raymond, Inc. (New York) 
C. Sony Magnetic Products, Inc. of 

America (Alabama) 

D. Sony Technology Center, Inc. (New 

York) 

E. Cal-Tech Cabinet Corp. (California) 
F. MCI, Inc. (New Jersey) 
G. Digital Audio Disc Corporation 

(Delaware) 

H. SMPA Domestic International Sales 

Corp. (Alabama) 

I. CBS Records Inc. (Delaware) 
Noreta R. McGee, 

Secretary. 

[FR Doc, 88-14286 Filed 6-23-88; 8:45 am] 
BILLING CODE 7035-01-M 


_DEPARTMENT OF LABOR 


Employment Standards Administration 


Minimum Wages for Feceral and 
Federally Assisted Construction; 
General Wage Determination 
Decisions 


General wage determination decisions 
of the Secretary of Labor are issued in 
accordance with applicable law and are 
based on the information obtained by 
the Department of Labor from its study 
of local wage conditions and data made 
available from other sources. They 
specify the basic hourly wage rates and 
fringe benefits which are determined to 


-be prevailing for the described classes 


of laborers and mechanics employed on 
construction projects of a similar 
character and in the localities specified 
therein. 

The determinations in these decisions 
of prevailing rates and fringe benefits 
have been made in accordance with 29 
CFR Part 1, by authority of the Secretary 
of Labor pursuant to the provisions of 
the Davis-Bacon Act of March 3, 1931, as 
amended (46 Stat. 1494, as amended, 40 
U.S.C. 276a) and of other Federal 
statutes referred to in 29 CFR Part 1, 
Appendix, as well as such additional 
statutes as may from time to time be 
enacted containing provisons for the 
payment of wages determined to be 
prevailing by the Secretary of Labor in 
accordance with the Davis-Bacon Act. 
The prevailing rates and fringe benefits 
determined in these decisions shall, in 
accordance with the provisions of the 
foregoing statutes, constitute the 
minimum wages payable on Federal and 
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federally assisted construction projects 
to laborers and mechanics of the 
specified classes engaged on contract 
work of the character and in the 
localities described therein. 

Good cause is hereby found for not 
utilizing notice and public comment 
procedure thereon prior to the issuance 
of these determinations as prescribed in 
5 U.S.C. 553 and not providing for delay 
in the effective date as prescribed in 
that section, because the necessity to 
issue current construction industry wage 
determinations frequently and in large 
volume causes procedures to be 
impractical and contrary to the public 
interest. 

General wage determination 
decisions, and modifications and 
supersedeas decisions thereto, contain 
no expiration dates and are effective 
from their date of notice in the Federal 
Register, or on the date written notice is 
received by the agency, whichever is 
earlier. These decisions are to be used 
in accordance with the provisions of 29 
CFR Parts 1 and 5. Accordingly, the ~ 
applicable decision, together with any 
modifications issued, must be made a 
part of every contract for performance 
of the described work within the 
geographic area indicated as required by 
an applicable Federal prevailing wage 
law and 29 CFR Part 5..The wage rates 
and fringe benefits, notice of which is 
published herein, and which are 
contained in the Government Printing 
Office (GPO) document entitled 
“General Wage Determinations Issued 
Under The Davis-Bacon And Related 
Acts,” shall be the minimum paid by 
contractors and subcontractors to 
daborers and mechanics. 

Any person, organization, or 
governmental agency having an interest 
in the rates determined as prévailing is 
encouraged to submit wage rate and 

ringe benefit information for 
consideration by the Department. 
Further information and self- 
explanatory forms for the purpose of 
submitting this data may be obtained by 
writing to the U.S. Department of Labor, 
Employment Standards Administration, 
Wage and. Hour Division, Division of 
Wage Determinations, 200 Constitution 
Avenue NW., Room S-3504, 
Washington, DC 20210. 


Modifications to General Wage 
Determination Decisions 


The numbers of the decisions listed in 
the Government Printing Office 
document entitled “General Wage 
Determinations Issued Under the Davis- 
Bacon and Related Acts” being modified 
are listed’by Volume, State, and page 
number(s). Dates of publication in the 
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Federal Register are in parentheses 
following the decisions being modified. 


Volume I 


Connecticut: 

CT88-1 (Jan. 8, 1988) 
District of Columbia: 

DC8s-t (Jan. 8, 1988) 
Florida: 

FL88-17 (Jan. 8, 1988) 
New York: 

NY88-1 (Jan. 8, 1988) 


pp.62-74. 


New York: 
NY88-3 (Jan. 8, 1988) 


NY88-7 (Jan. 8, 1988) 
NY88-10 (Jan. 8, 1988) 


NY88-13 (Jan. 8, 1988) 
Virginia: 

VA88-17 (Jan. 8, 1988) 

VA88-18 (Jan. 8, 1988) 


Volume II 
Kansas: 
KS88-8 (Jan. 8, 1988) 
Ohio: 
OH88-2 (Jan. 8, 1988) 


Volume Ill 
None. 


General Wage Determination 
Publication 


General wage determinations issued 
under the Davis-Bacon and related Acts, 
including those noted above, may be - 
found in the Government Printing Office 
(GPO) document entitled “General 
Wage Determinations Issued Under The 
Davis-Bacon And Related Acts”. This 
publication is available at each of the 50 
Regional Government Depository 
Libraries and many of the 1,400 
Government Depository Libraries across 
the country. Subscriptions may be 
purchased from: Superintendent of 
Documents, U.S. Government Printing 
' Office, Washington, DC 20402, (202) 783- 
3238. 


When ordering subscription(s)}, be 
sure to specify the State({s) of interest, 
since subscriptions may be ordered for 
any or all of the three separate volumes, 
arranged by State. Subscriptions include 
an annual edition {issued on or about + 
January 1) which includes all current 
general wage determination for the 
States covered by each volume. 
Throughout the remainder of the year, 
regular weekly updates will be 
distributed to subscribers. 


pp.78,81,83. 


Signed at Washington, DC this 17th day of 
June 1988. 


Alan L. Moss, 

Director, Division of Wage Determinations. 
[FR Doc. 8814111 Filed 6-23-88; 8:45 am], 
BILLING CODE 4510-27-M 


Pension and Welfare Benefits 


- Administration 


[Prohibited Transaction Exemption 88-55; 
Exemption Application No. D-7067 et al.] 


689, Grant of Individual Exemptions; Bell - 
pp. 691 .696- Atlantic Master Trust et al. 


AGENCY: Pension and Welfare Benefits 
Administration, Labor. 


ACTION: Grant of individual exemptions. 


SUMMARY: This document contains 
exemptions issued by the Department of 
Labor (the Department) from certain of 
the prohibited transaction restrictions of 
the Employee Retirement Income 
Security Act of 1974 (the Act) and/or the 
Internal Revenue Code of 1954 (the 
Code). 

Notices were published in the Federal 
Register of the pendency before the 
Department of proposals to grant such 
exemptions. The notices set forth a 
summary of facts and representations 
contained in each application for 
exemption and referred interested 
persons to the respective applications 
for a complete statement of the facts 
and representations. The applications 
have been available for public 
inspection at the Department in 
Washington, DC. The notices also 
invited interested persons to submit 
comments on the requested exemptions 
to the Department. In addition the 


notices stated that any interested person © 


might submit a written request that a 
public hearing be held (where 
appropriate). The applicants have 
represented that they have complied 
with the requirements of the notification 
to interested persons. No public 
comments and no requests for a hearing, 
unless otherwise stated, were received 
by the Department. 

The notices of pendency were issued 
and the exemptions are being granted 
solely by the Department because, 
effective December 31, 1978, section 102 
of Reorganization Plan No. 4 of 1978 (43 
FR 47713, October 17, 1978) transferred 
the authority of the Secretary of the 
Treasury to issue exemptions of the type 
proposed to the Secretary of Labor. 


Statutory Findings 


In accordance with section 408{a) of 
the Act and/or section 4975(c)(2) of the 
Code and the procedures set forth in 
ERISA Procedure 75-1 (40 FR 18471, 
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April 28, 1975), and based upon the 
entire record, the Department makes the 


* following findings: 


(a) The exemptions are 
administratively feasible; 

(b) They are in the interests of the 
plans and their participants and 
beneficiaries; and 

(c) They are protective of the rights of 
the participants and beneficiaries of the 
plans. 


Bell Atlantic Master Trust (the Trust) Located 
in Pittsburgh, Pennsylvania 

[Prohibited Transaction Exemption 88- ; 
Exemption Application No. D-7067} 


Exemption 


The restrictions of section 406(a)(1) 
(A) through (D) of the Act and the 
sanctions resulting from the application 
of section 4975 of the Code, by reason of 
section 4975(c)(1) (A) through (D) of the 
Code shall not apply to any transaction 
arising in connection with the 
acquisition, ownership, management, 
development, leasing, financing, or sale 
of real property (including the 
acquisition, ownership or sale of any 
interest in a joint venture, partnership, 
trust, or separate account which invests 
primarily in real property) of the 
borrowing or lending of money in 
connection therewith, between a party 
in interest and the Trust, provided that 
the following conditions are satisfied: 

(1) The decision to invest the assets of 
the Trust, directly or indirectly, in such 
transaction is made by Richard Ellis, 
Inc. (Ellis); 

(2) Any such party in interest is not— 

(i) Bell Atlantic, the sponsor of the 
Trust, any person directly or indirectly 
controlling, controlled by, or under 
common control with Bell Atlantic (Bell 
Atlantic Controlled Person), any officer, 
director, or highly-compensated (as 
defined in section 4975(e)(2)(H) of the 


. Code) employee of Bel! Atlantic or any 


Bell Atlantic Controlled Person; any 
corporation, partnership, trust or 
unincorporated enterprise in which Bell 
Atlantic, the Bell Atlantic Controlled 
Person, or any officer, director or highly 
compensated employee (as defined 
above) of Bell Atlantic or any Bell 
Atlantic Controlled Person owns a 5% or 
more interest; or any corporation, 
partnership, trust or unincorporated 
enterprise which owns a 5% or more 
interest in Bell Atlantic or any Bell 
Atlantic Controlled Person; or 

(ii) Ellis, any person directly or 
indirectly controlling, controlled by or 
under common control with Ellis 
(Controlled Person); any officer, 
director, or highly compensated 
employee (as defined in section 
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4975(e)(2)(H) of the Code) of-Ellis or any 
Controlled Person; any corporation, 
partnership, trust or unincorporated 
enterprise in which Ellis, any Controlled 
Person, or any officer, director or highly 
compensated employee (as defined 
above) of Ellis or any Controlled Person 
owns a 5% or more interest; or any 
corporation, partnership, trust or 
unincorporated enterprise which owns a 
5% or more interest in Ellis or any 
Controlled Person; or n 

(iii) Any person who exercises 
discretionary authority, responsibility or 
control or who provides investment 
advice with respect to the investment of 
Trust assets involved in the particular 
transaction; 

(iv) The term “interest”, as applied in 
subsection (2) (i) and (ii) above means 
with respect to ownership of an entity— 

(A) The combined voting power of all 
classes of stock, entitled to vote or the 
total value of the shares of all classes of 
stock of the entity if the entity is a 
corporation. 

(B) The capital interest or the profits 
interest of the entity if the entity is a 
partnership, or 

(C) The beneficial interest of the - 
entity if the entity is a trust or 
unincorporated enterprise; and 

(v) A person is considered to own an 
interest held in any capacity if the 
person has or shares the authority— 

(A) To exercise any voting rights or to 
direct some other person to exercise the 
voting rights relating to such interest or 

(B) To dispose or to direct the 
disposition of such interest. 

(3) At the time the transaction is 
entered into, and at the time of any 
subsequent renewal or modification 
thereof that requires the consent of Ellis, 
the terms of the transaction are at least 
as favorable to the Trust as the terms 
generally available in arm's-length 
transactions between unrelated parties. 

(4) Ellis shall maintain for a period of 
six years from the date of each 
transaction mentioned above the 
records necessary to enable the persons 
described in subparagraph (5) of this 
section (a) to determine whether the 
conditions of this exemption have been 
met, except that (i) a prohibited 
transaction will not be deemed to have 
occurred if, due to circumstances 
beyond the control of Ellis, the records 
are lost or destroyed prior to the end of 
the six-year period, and (ii) no party in 
interest shall be subject to the civil 
penalty which may be assessed under 
section 502(i) of the Act, or to the taxes 
imposed by section 4975 (a) and (b) of 
the Code, if the records are not 
maintained, or are not available for 
examination as-required by 
subparagraph (5) below; and 


(5)(i) Except as provided in 
subdivision (ii) of this subparagraph (5) 
and notwithstanding any provisions of 
subsections (a)}({2) and (b) of section 504 
of the Act, the records referred to in 
subparagraph (4) of this section (a) are 
unconditionally available at the 
customary location for the maintenance 
and/or retention of such records, for 
examination during normal business 
hours by: 


(A) Any duly authorized employee or 
representative of the Department of the 
Internal Revenue Service; _ 

(B) Any fiduciary of a plan which is 
funded, in whole or part, by the Trust 
with respect to which Bell Atlantic is a 
named fiduciary or any duly authorized 
employee or representative of such 
fiduciary; and 

(C) Any participant or beneficiary of r 
any plan which is funded, in whole or 


* part, by the Trust or any duly authorized 


representative of such participant or 
beneficiary. 


(ii) None of the persons described in 
subdivisions (i) (B) and (C) of this 
subparagraph (5) shall be authorized to 
examine the trade secrets or commercial 
or financial information which is 
privileged, confidential or of a 
proprietary nature of either Bell Atlantic 
or Ellis. 


(b) Specific Exemption. The 


_ restrictions of section 406(a}(1) (A). 


through (D) and 406(b) (1) and (2) of the 
Act and the sanctions resulting from the 
application of section 4975 of the Code, 
by reason of section 4975(c)(1) (A) 
through (E) of the Code, shall not apply 
to the furnishing of services, facilities 
and any goods incidental thereto by a 
place of public accommodation which is 
or may be considered an asset of the 
Trust to a party in interest with respect 
to the Trust if the services, facilities or 
incidental goods are furnished on a 
comparable basis to the general public, 
and if the requirements of 
subparagraphs (a) (4) and (5) of this 
exemption are met. 

For a more complete statement of the 
facts and representations supporting the 
Department's decision to grant this 
exemption refer to the notice of 
proposed exemption published on April 
22, 1988 at 53 FR 13347. 

Effective Date: This exemption is 
effective Feburary 21, 1986. 

For Further Information Contact: Gary 
H. Lefkowitz of the Department, 
telephone (202) 523-8881. (This is not a 
toll-free number.) 
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Boise Cascade Corporation U.S. Pension 
Trust (the Trust) Located in Boston, 
Massachusetts 

[Prohibited Transaction Exemption 88- ; 
Exemption Application No. D-7189] 


Exemption 


The restrictions of section 406(a), 406 
(b}(1) and (b)(2), and 407(a) of the Act 
and the sanctions resulting from the 
application of section 4975 of the Code, 
by reason of section 4975(c)(1) (A) 
through (E) of the Code, shall not apply 
to: (1) effective October 29, 1987, the 


_ continued leasing by the Trust of certain 


timberland, exclusive of the standing 
timber and mineral rights, located in 
four counties in North and South 
Carolina (the Property) to Boise Cascade 
Corporation (Boise), the sponsor of the _ 
Trust, provided that the terms of the 
transaction are at least as favorable to 
the Trust as an arm’s-length transaction 
with an unrelated party; and (2) the 
proposed sales of certain parcels of the 
Property by the Trust to Boise, provided 
that the Trust receives an amount 
which, on a cumulative basis after each 
such sale, is the higher of either (i) the 
original average purchase price per acre 
of the Property, or (ii) the fair market 
value of the Property, or parcels thereof, 
on the date of sale. 

Effective Date: The effective date of 
this exemption is October 29, 1987. 

For a more complete statement of the 
facts and representations supporting the 
Department's decision to grant this 
exemption refer to the notice of 
proposed exemption published on April 
22, 1988 at 53 FR 13352. 


FOR FURTHER INFORMATION CONTACT: 
Mr. E.F. Williams of the Department, 
telephone (202) 523-8883. (This is not a 
toll-free number.) 


Bill Kelley Chevrolet, Inc. Employees 
Retirement Plan (the Plan) Located in 
Hallandale, Florida 


[Prohibited Transaction Exemption 88-_ ; 
Exemption Application No. D-7250} 


Exemption 


The restrictions of section 406(a), 
(b}(1) and (b)(2), of the Act and the 
sanctions resulting from the application 
of section 4975 of the Code, by reason of 
section 4975{c}{1) (A) through (E) of the 
Code, shall not apply to the proposed 
sale (the Sale) by the Plan of certain 
improvements on real property (the 
Improvements).to Messrs. Stephen A. 
Keiley and William J. Kelley, Jr., parties 
in interest with respect to the Plan; 
provided the Sales price is not less than 
the greater of $81,500 or the fair market 
value of the Improvements on the date 
of the Sale. 
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For a more complete statement of the 
facts and representations supporting the 
Department's decision to grant this 
exemption refer to the notice of 
proposed exemption published on 
February 22, 1988 at 53 FR 5227. 

Written Comments: The Department 
received one written comment and no 
requests for a hearing. The commenter 
raised two issues, which were not 
related to the transaction for which 
exemptive relief was proposed by the 
Department. Accordingly, the 
Department has determined to grant this 
exemption as proposed. 

For Further Information Contact: 
Mrs. Betsy Scott of the Department, 
telephone (202) 523-8194. (This is not a 
toll-free number.) 


F-M Insulation Pension Plan (the Pension 
Plan), F-M Insulation Profit Sharing Plan (the 
Profit Sharing Plan) Located in Fargo, North 
Dakota 

{Prohibited Transaction Exemption 86- —; 
Exemption Application Nos. D-7468 and D- 
7469} 


Exemption 


The restrictions of section 406(b)(2) of 
the Act shall not apply to the cash sale 
of 38.354 shares in Sunbelt Commercial 
Associates, a limited partnership, and of 
26.250 shares in Sunbelt Federal Way, 
another limited partnership, from the 
terminating Profit Sharing Plan to the 
continuing Pension Plan, which has the 
same trustees as the Profit Sharing Plan, 
provided the sales price of such shares 
equals their fair market value on the 
date of the sale as determined by an 
independent appraiser. 

For a more complete statement of the 
facts and representations supporting the 
Department's decision to grant this 
exemption refer to the notice of 
proposed exemption published on April 
22, 1988 at 53 FR 13359. 

For Further Information Contact: Mrs. 
Miriam Freund of the Department, 
telephone (202) 523-8194. (This is not a 
toll-free number.) 


General Information 


The attention of interested persons is 
directed to the following: 

(1) The fact that a transaction is the 
subject of an exemption under section 
408(a) of the Act and/or section 
4975(c)(2) of the Code does not relieve a 
fiduciary or other party in interest or 
disqualified person from certain other 
provisions of the Act and/or the Code, 
including any prohibited transaction 
provisions to which the exemption does 
not apply and the general fiduciary 
responsibility provision of section 404 of 
the Act, which among other things 
require a fiduciary to discharge his 
duties respecting the plan solely in the 


interest of the participants and 
beneficiaries of the plan and in a 
prudent fashion in accordance with 
section 404{a)(1)(B) of the Act; nor does 
it affect the requirement of section 
401(a) of the Code that the plan must 
operate for the exclusion benefit of the 
employees of the employer maintaining 
the plan and their beneficiaries. 

(2) These exemptions are 
supplemental to, and-not in derogation 
of, any other provisions of the Act and/ 
or the Code, including statutory or 
administrative exemptions and 
transitional rules. Furthermore, the fact 
that a transaction is subject to an 
administrative or statutory exemption is 
not dispositive of whether the 
transaction is in fact a prohibited 
transaction. 

(3) The availability of these 
exemptions is subject to the express 
condition that the material facts and 
representations contained in each 
application accurately describes all 
material terms of the transaction which 
is the subject of the exemption. 

Signed at Washington, DC, this 21st day of 
June 1988. , 
Robert J. Doyle, 

Acting Director of Regulations and: 
Interpretations, Pension and Welfare Benefits 
Administration, U.S. Department of Labor. 
[FR Doc. 88-14348 Filed 6-23-88; 8:45 am] 
BILLING CODE 4510-29-M 


[Application No. D-6689 et al.) 


Proposed Exemptions; Pension 
Mortgage Trust Program etal. . 


AGENCY: Pension and Welfare Benefits 
Administration, Labor. 


ACTION: Notice of proposed exemptions. 


SUMMARY: This document contains 
notices of pendency before the 
Department of Labor (the Department) 
of proposed exemptions from certain of 
the prohibited transaction restrictions of 
the Employee Retirement Income- 
Security Act of 1974 (the Act) and/or the 
Internal Revenue Code of 1954 (the 
Code). 


Written Comments and Hearing 
Requests. 


All interested persons are invited to 
submit written comments or requests for 
a hearing on the pending exemptions, 
unless otherwise stated in the Notice of 
Pendency, within 45 days from the date 
of publication of this Federal Register 
Notice. Comments and requests for a 
hearing should state the reasons for the 
writer's interest in the pending 
exemption. 
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ADDRESS: All written comments and 
requests for a hearing (at least three 
copies) should be sent to the Pension 
and Welfare Benefits Administration, 
Office of Regulations and 
Interpretations, Room N-5669, U.S. 
Department of Labor, 200 Constitution * 
Avenue, NW., Washington, DC 20210. 
Attention: Application No. stated in 
each Notice of Pendency. The 
applications for exemption and the 
comments received will be available for 
public inspection in the Public 
Documents Room of Pension and 
Welfare Benefit Programs, U.S. 
Department of Labor, Room N-4677, 200 ° 
Constitution Avenue, NW., Washington, 
DC 20210. 


Notice to Interested Persons 


Notice of the proposed exemptions 
will be provided to all interested 
persons in the manner agreed upon by . 
the applicant and the Department within 
15 days of the date of publication in the 
Federal Register. Such notice shall 
include a copy of the notice of pendency 
of the exemption as published in the 
Federal Register and shall inform 
interested persons of their right to 
comment and to request a hearing 
(where appropriate). 

SUPPLEMENTARY INFORMATION: The 
proposed exemptions were requested in 
applications filed pursuant to section 
408(a) of the Act and/or section 
4975(c)(2) of the Code, and in’ 
accordance with procedures set forth in 
ERISA Procedure 75-1 (40 FR 18471, 
April 28, 1975). Effective December 31, 
1978, section 102 of Reorganization Plan 
No. 4 of 1978 (43 FR 47713, October 17, 


_ 1978) transferred the authority of the 


Secretary of the Treasury to issue 
exemptions of the type requested to the 
Secretary of Labor. Therefore, these 
notices of pendency are issued solely by 
the Department. 


The applications contain 
representations with regard to the - 
proposed exemptions which are 
summarized below. Interested persons 
are referred to the applications on file 
with the Department for a complete 
statement of the facts and 
representations. 


Pension Mortgage Trust Program (the 
Trust) Located in Phoenix, AZ 


[Application No. D-6689] 
Proposed Exemption 

The Department is considering 
granting an exemption under the 
authority of section 408{a) of the Act 


and section 4975{c)(2) of the Code and in © 
accordance with the procedures set 
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forth in ERISA Procedure 75-1 (40 FR 
18471, April 28, 1975}. If the exemption is 
granted, the restrictions of section 406{a) 
of the Act and the sanctions resulting 
from the application of section 4975 of 
the Code, by reason of section 
4975(c)(1}{A} through (D) of the Code 
shall not apply to the direct or indirect 
sale, exchange or transfer of units of 
beneficial interest (Units) or subsequent 
redemption of Units pursuant to the 
Trust, between the administrator (the 
Administrator) or the trustee (the 
Trustee) of the Trust and an investing 
plan (Plan) when such Administrator 
and/or Trustee are fiduciaries with 
respect to the Plan assets invested in the 
Trust provided that: 

(a) The plan pays no more or receives 
no less for such Unit than the Plan 
would have paid or received in an 
arm's-length transaction with an 
unrelated party; 

(b} There is only one class of Unit and 
the rights and interests evidenced by 
such Units are not subordinate to any 
other interest in the Trust; 

(c} Such sale, exchange or transfer is 
expressly authorized in writing by a 
fiduciary of the Plan independent of the 
Administrator and the Trustee after full 
disclosure of the real estate investment 
and/or specific property which 
constitutes the security in favor of the 
Trust; 

(d) The Trust is an exempt trust under 
501(a) of the Code and only plans 
qualified under 401(a) of the Code may 
on or continue to hold Units; 
an 

(e) The Trust meets the guidelines for 
a group trust under Internal Revenue 
Service Revenue Ruling 81-100, 1981-1 
C.B. 326. 


Summary of Facts and Representations 


1. The Trust is a group trust organized 
under the laws of Arizona and is 
designed to be exempt from taxation 
under section 501a) of the Code. 
Participation in the Trust is expressly 
limited to qualified employee benefit 
plans qualified under sections 401{a) 
and 501(a) of the Code and who adopt 
the Trust. The Trust is designed to 
permit the Plans to invest in a single 
large commercial real estate project (the 
Project} to be developed by Trammell 
Crow Company (Trammell). The Trust's 
investment will be in the form of a loan 
(the Loan) to Trammell, secured by a 
first mortgage or deed of trust (the 
Mortgage} and an assignment of the 
leases on the subject real estate (the 
Property). 

2. Units will initially be sold for 
$1,000,000 each. Purchase of fractional 
Units may be permitted, but there is a 
minimum purchase requirement of one 


Unit. In general terms, during the term of 
the Trust, the value of a Unit on a given 
date shall be the fair market value of 
Trust asserts less Trust liabilities 
divided by the outstanding Units as of 
the last valuation date. The Trust 
prohibits assignment by a Plan of its 
Unit(s), but there are limited 
circumstances under which a Plan may 
redeem its Unitfs). In order to remain in 


-the Trust, the Plan must remain qualified 


under sections 401(a) and 501(a) of the 
Cod 


e. 

3. The applicant represents that the 
Units will be securities exempt from the 
registration requirements of Federal and 
State securities laws and will qualify as 
a “private placement” to “Accredited 
Investors” under Regulation D of the . 
Securities Act of 1933. The applicant 
further represents that the sale of the 
Units generally will be exempt from the 
broker/dealer registration requirements 
of applicable Federal and State 
securities laws since they will be 
marketed by the issuer. 

4. Investment in the Trust will be 
limited to plans meeting the conditions 
of an “Accredited Investor” as defined 
in SEC Regulation D, Rule 501, which 
includes (among others): an “employee 
benefit plan within the meaning of Title 
I of the Employee Retirement Income 
Security Act of 1974, if the investment 
decision is made by a plan fiduciary, as 
defined in section 3(21) of such Act, 
which is either a bank, insurance 
company, or registered investment 
adviser, or if the employee benefit plan 
has total assets in excess of $5,000,000. 
In any event, the decision will be made 
by a fiduciary for a Plan who is 
independent of the Administrator, the 


. Trustee and Trammell. In addition, the 


Administrator, will use due diligence to 
ascertain that a prospective Plan 
investor and/or its investment advisor is 
knowledgeable in real estate 
investments. Moreover, the 
Administrator will document this 
expertise prior to authorizing the sale of 
a Unit to any Plan. 

5. The Administrator will be Mr. Eric 
C. Orkild and Mr. John A. Greene of 
Phoenix, Arizona. The Administrator 
shall act as the Trust's investment 
manager, be responsible for day-to-day 
administration of the Trust, protecting 
the rights and assets of the Trust, and 
the distribution of income to Unit 
holders. Mr. Orkild is a pension 
administrator for a diversified Fortune 
200 company and has significant 
experience in the pension trust 
qualification area. He is also a licensed 
real estate and mortgage broker in 
Arizona. Mr. Greene is senior tax 
counsel for a Fortune-200 company, and 
is responsible for its compliance with 
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the Act. The Administrator may be 
replaced by a majority vote of the Unit 
holders at any time. Units will not be 
sold to any employee benefit plan with 
which the Administrator has any 
fiduciary, party in interest or other 
formal relationship. 

6. The Trustee will be First Inteistate 
Bank of Arizona. The Trustee will be 
unrelated to all the parties. The Trustee 
will receive commitments from 
interested Plans to purchase one or more 
Units and act as the custodian of Trust 
assets. The Trustee may be replaced by 
a majority vote of the Unit holders at 
any time. 

7. Potential investing Plans will 
receive a private offering memorandum 
(POM) which will inform the relevant 
Plan fiduciaries of, among other things, 
the risk factors, fees and compensation 
of the Administrator and Trustee, any 
competitive activities of the 
Administrator and.Trustee and the 
experience and fiduciary responsibilities 
of the Administrator and Trustee. In 
addition, an independent MAI appraisal 
of the Property will be obtained and the 
results also disclosed to Plan fiduciaries 
prior to the sale of any Units. Finally, an 
independent CPA will prepare a 
statement as to the reasonableness of 
the assumptions used and the accuracy 
of the financial information concerning 
the Project. This statement will also be 
disclosed to Plan fiduciaries prior to the 
sale of any Units. ; 

8. The Trustee will prepare and 
distribute to each Unit holder and the 


‘Administrator an annual report 


including the following information: {a} 
The Trust’s balance sheet; (b} the Trust's 
profit and loss statement; (c) a 
statement of changes in the Trust’s 
financial position; (d) Trust and Unit 
valuation statements; and (e} such other 
reports, returns and information as will 
enable the Unit holders to comply with 
the reporting requirenients of the Act 
and the Code. 

9. The Loan will be for $40,000,000 at 
10% annual interest, for a term of 30 
years. The Project's estimated cost, and 
fair market value, will be $50,000,000. 
Therefore, the loan to value ratio will be 
80%. The Developer wi!! make monthly 
principal and interest payments. The 
Trustee, at the direction of the holders of 
a majority of the Units, may call the 
Loan at any time after 10 years after due 
notice to Trammell. In addition, 
Trammell will pay the Trust 1.25%, or 
$500,000, as points, contingent interest 
equal to 10% of the Project's net annual 
cash flow, and 10% of the net proceeds 
upon the sale of the Property, which 
must be sold by the end of the tenth 
year of the Loan. The Trust will pay the 





Administrator a fee of 1%, or $400,000, at 
the closing of the Loan in consideration 
of structuring and originating the Loan, 
creating the Trust and marketing the 
Units. During the term of the Loan the 
Trust will pay the Administrator a 
quarterly administration fee of $3,000 
and the Trustee a quarterly trustee fee 
of $1,000. ! 

10. Each Plan will transfer funds to the 
Trust on five days notice from the 
Administrator. Each Plan will receive a 
certificate evidencing its proportional 
interest in the Trust upon such funding. 
Prior to making a commitment to the 
Trustee for the purchase of Units, each 
Plan will be advised of the proposed 
Trust funding date on which funding of 
the Trust by such Plans is to take place. 
The actual funding date for which the- 
above mentioned five days notice will 
be given by the Trust will occur on or 
within thirty business days after the 
proposed Trust funding date. The 
Trustee will, pursuant to the specific 
directions of the Administrator and prior 
to the time it closes the Loan with 
Trammell, invest the funds in a 
“government securities portfolio”. The 
Loan shall be close within ninety 
business days of the proposed Trust 
funding date. 

If insufficient funds are transferred to 
the Trust, the Administrator may 
attempt to sell the balance of the 
unpurchased Units prior to the date it is 
required to fund the Loan. Regardless of 
the reason, if the Loan is not funded by 
the Trust within ninety business days 
after the proposed Trust funding date, 
the funds will be promptly returned to 
Unit holders, together with any interest 
earned thereon, without any charge for 
administrative costs or fees. If there are 
excess funds in the Trust beyond the 
amount needed to fund the Loan and 
after provision for Trust expenses, such 
excess funds will be promptly returned 
to the Unit holders. 

11. The Unit holders will have a 
beneficial and equitable interest in the 
assets of the Trust in relative proportion 
to their number of Units. The Trust will 
at-all times be the legal owner of all 
Trust assets which will principally 
consist of the promissory note, Mortgage 
and assignment of leases and associated 
receivable from Trammell. The Trustee 
will, during the term of the Trust and 
promptly after each payment is received 
from Trammell under the note, disburse 
excess Plan assets (after reasonable 
provisions is made for Trust expenses) 


' No exemption from section 406 of the act is 
proposed herein for the provision of services and 
the payment of fees theref6re beyond that provided 
by section 408{b)(2) of the Act. 


= 


to the Unit holders in relative proportion 
to their interests. 

12. Neither the Trust nor any of the 
Unit holders will be responsible for the 
payment of any brokerage, sales or 
finders commissions or fees in 
connection with the Trust. Trammell _ 
will pay all expenses in connection with 
obtaining a policy of title insurance from 
a reputable title insurance company in 
favor of the Trust, and any legal and 
recording fees. Trammell will insure the 
Property for it full value and the policy 
of insurance will contain the standard 
mortgage clause in favor of the Trust. 
While the Trust is not intended to be an 
equity owner in any portion of the 
Property and as such, should not have 
liability exposure with respect to the use 
of.the Property, Trammell will indemnify 
and hold the Trust harmless from any 
claimed liability. 

13. In summary, the applicant 
represents that the proposed transaction 
satisfies the criteria of section 408{a) 
because: (a) The Trust will provide 
investing Plans an’attractive real estate 
investment not otherwise available; (b) 
independent Plan fiduciaries 
knowledgeable in real estate 
investments will make the decision to 
invest in the Trust; and (c) Plan 
fiduciaries will receive the POM and 
other information before making their ~ 
investment decision. 

Notice to Interested Persons: Because 
the identity of the Plans which may 
invest in the Trust are not known at this 
time and because all participants and 
beneficiaries of such Plans would be 
interested persons, the Department has 
determined that the only practical form 
of notice is by publication in the Federal 
Register. If this proposed exemption is 
granted, fiduciaries of prospective 
investing Plans will receive a copy of 
this proposed exemption and the grant 
of such exemption. 

For Further Information Contact: 
David Lurie of the Department, 
telephone (202) 523-8671. (This is not a 
toll-free number.) 


Ceniral Electric Products Company, Inc. 
Profit Sharing Plan (the Plan) Located in 
Smyrna, Georgia 


[Application No. D-6764] 
Proposed Exemption 


The Department is considering 
granting an exemption under the 
authority of section 408{a) of the Act 
and section 4975(c)(2) of the Code and in 
accordance with the procedures set 
forth in ERISA Procedure 75-1 (40 FR 
18471, April 28, 1975). If the exemption is 
granted the restrictions of section 406{a), 
406 (b}(1) and (b)(2) of the Act and the 
sanctions resulting from the application 


of section 4975 of the Code, by reason of 
section 4975{c)({1) (A) through (E) of the 
Code shall not apply to the proposed 
cash sale for $170,000 of a parcel of real 
property and the reversionary interest in 
the improvements thereon by the Plan to 
Messrs. Joel and Scott Lobel and 
Messrs. Peter and Philip Stahlman (the 
Purchasers),? provided that the terms of 
the transaction are not less favorable to — 
the Plan than those obtainable in an 
arm's-length transaction with and 
unrelated party at the time the 
transaction is consummated. 


Summary of Facts and Representations 


1. The Plan is a profit sharing plan 
with 18 participants and net assets of 
$1,831,171 as of February 28, 1986. The 
trustees of the Plan are Messrs. Howard 
Stahlman and Joel Lobel, who are 
parties in interest with respect to the 
Plan. The Plan owns a parcel of real 
property located at 1625 Spring Road, 
Smyrna, Cobb County, Georgia (the 
Land) and on July 1, 1972, the Plan 
entered into a ground lease (the Lease) 
with Messrs. Howard and Philip 
Stalhman and the Lobels (the Lessees). 
The Lease, a triple net lease in favor of 
the Plan, was for a 20-year period with 
an initial rental of $2,400 per annum and 
with rental adjustments every 5 years. 
The Lessees constructed a building (the 
Improvements) on the Land which it 
leases to Smyrna Lighting and Electrical 
Company, Inc. (Smyrna is owned by 
Messrs. Peter and Philip Stahlman and 
by the Lobels. 

2. The applicant represents that the 
Lessees were informed by counsel that, 
effective July 1, 1984, the Lease could be 
considered to be a prohibited 
transaction.® As a result, an exemption 
request was filed seeking permission to 
allow the Plan to sell the Land to the 
Purchasers. The Purchasers proposed to 
pay the Plan $89,000 in cash for the Land 
as well as all costs of the saie. This 
amount was based on an appraisal 
performed on December 5, 1986 by Mr. 
Joseph L. Walker; M.A.I. (Mr. Walker), 
and unrelated appraiser with the firm of 
Joseph L. Walker and Associates, Inc. 
Real Estate Appraisers and Consultants. 
Mr. Walker's appraisal also indicated 
that the fair market rental value on the 
Land was $8,400 per annum and that the 


2 Messrs. David, Joel and Paul Lobel (the Lobels} 
and Peter Stahlman own 80% of the stock of the’ 
Plan sponsor. 

3 The applicant represents that under section 414 
of the Act, the Lease was exempt fromthe _ 
prohibited transaction provisions of the Act until 
July 1, 1984. In this proposed exemption the 
Department expresses no opinion as to the 
applicability of section 414 to the Lease. 
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Plan had been receiving rentals of only 
$3,036 per annum.* 

3. The applicant represents that under 
Georgia law, because the Lease had 
become unenforceable due to the 


expiration of the protections afforded by - 


section 414 of the Act on June 30, 1984, a 
reversionary interest in the 
Improvements was created in favor of 
the Plan. Title to the Improvements, it is 
represented, would not pass to the Plan 
until 1992, the date the Lease would 
have expired, Accordingly, the 
Purchasers have agreed to reimburse the 
Plan for its reversionary interest in the 
Improvements, which was determined to 
be $81,000 by Mr. Walker in a 
subsequent appraisal, dated October 29, 
1987. Therefore, the Purchasers will pay 
the Plan $170,000 for its interest in the 
Land and Improvements. 

4. In summary, the applicant 
represents that the transaction satisfies 
the statutory criteria of section 408fa) of 
the Act because: 

(a) It will be a one-time transaction 
for cash and the price the Plan is to be 
paid is based on an appraisal by an 
independent appraiser; 

(b) All costs of sale will be paid by 
the Purchasers; 

(c) The sale will terminate an existing 
prohibited transaction. 

(d) The Lessees have agreed to pay 
the Internal Revenue Service any excise 
taxes which are due on the Lease; and 

(e) The Lessees have agreed to pay 
the Plan the difference between the 
actual rental paid and the fair market - 

- rental for the period between July 1, 
1984 and the date the Land and the 
reversionary interest in the 
Improvements are sold. 

For Further Information Contract: 
Alan H. Levitas of the Department,” 
telephone (202) 523-8194. (This is not a 
toll-free number.} 


New England Life Insurance Company 
and Copley Advisors, Inc. Lecated in 
Boston, Massachusetts ; 


{Application Nos. D-6982 and D-6983} 
_ Proposed Exemption 


The Department is considering 
granting an exemption under the 
authority of section 408(a) of the Act 
and section 4975{c} (2) of the Code and 
in accordance with the procedures set 
forth in ERISA Procedure 75-1 (40 FR 
18471, April 28, 1975). If the exemption is 
granted the restrictions of sections 


* The Lessees have agreed to pay to the Plan the 
difference between the actual rent paid and the fair 
market rent from the period between July 1, 1984 
and the date the Land and reversionary interest in 
the Improvements are sold. The Lessees have also 
agreed to pay the Internal Revenue Service any 
excise taxes due on the Lease. 


406(a}{1}{D}, 406(b)(1}, and 406{b}({2} of 
the Act and the sanctions resulting from 
the application of section 4975 of the 
Code, by reason of section 4975{c){1} (D) 
and (E) of the Code shall not apply to: 
(1) The acquisition by Empresa 
Associates (Empresa), a general 
partnership, of a parcel of real property 
(the Land) fromthe Rancho Santa 
Margarita Joint Venture {Santa 
Margarita), an entity in which the New 
England Life Insurance Company {NEL) 
has an interest, and, (2) the subsequent 
acquisition by Copley Investors Limited 
Partnership (Copley Investors}, a limited 
partnership established by NEL and 
managed by Copley Advisors, Inc. 
(Advisors), a subsidiary of NEL, of a 
sixty percent (60%) partnership interest 
in Empresa; provided that such 60% 
interest in Empresa does not exceed 60% 
of the actual costs and expenses 
necessarily incurred by Empresa in 
constructing improvements (the 
Improvements) on the Land, as of the 
date of Copley Investors’ investment in 
Empresa; plus 60% of the /esser of (a) the 
actual cost of the Land to Empresa; or 
(b) the fair market value of the Land on 
the date Copley Investors invests in 
Empresa, as determined by an updated 
appraisal by an independent qualifield 
appraiser; and provided further that 
Copley Investors will not pay share of 
the equity placement fee or of the fees 
costs associated with the closing of the 
acquisition of the Land by Empresa.® 

Effective Date: If granted, this 
exemption will be effective February 4, 
1987. 


Summary of Facts and Representations 


1. NEL is a mutual life insurance 
company organized under the laws of 
the Commonwealth of Massachusetts 
and subject to supervision and 
examination by the Insurance 
Commissioner of the Commonwealth of 
Massachusetts. NEL provides funding, 
asset management, and other services 
for hundreds of employee benefit plans 
subject to the provisons of Title I of 
ERISA. As of December 31, 1985, NEL 
had total assets under management in 
excess of $29 billion. Further, as of 


December 31, 1985, NEL and its affiliates © 


managed equity real estate investments 
for their own accounts, for various 
separate accounts, advisory accounts, 
and other investment vehicles 
maintained by NFL and its affiliates 
valued at more than $5.5 billion. 

2. Copley Investors, a Delaware 
limited partnership, was formed by NEL 
and two of its subsidiaries: (1) Copley 


5 The reference in this exemption to specific 
sections of the Act refer also to corresponding 
sections of the Code. 
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Real Estate Advisors, Inc. (CREA), and 
(2) Advisors, a registered investment 
adviser, to provide an investment 
vehicle for pension plans (the Plans) and 
other tax-exempt investors to invest in a 
portfolio of income-producing 
properties. CREA is an indirect wholly 
owned subsidiary of NEL and the parent 
of Advisors. The general partner of 
Copley Investors is Copley Management 
Limited Partnership (Management L.P.). 
NEL holds a 67.57% interest in 
Management L.P. Advisors, the 
managing general partner of 
Management L.P. holds a 16.57% 
ownership interest in Management L.P. 

3. The investors in Copley Investors 
are NEL, Management L.P., the Plans, 
and other tax-exempt organizations 
each of which has total assets in excess 
of $20 million. NEL owns all of the Class 
A limited partnership interests in Copley 
Investors which represent 
approximately 43% of the capital and 
profits interest in Copley Investors. The 
Plans own Class B limited partnership 
interests in Copley Investors which 
represent approximately 35% of the 
capital and profits interest of Copley 
Investors.® 

4. Copley Investors’ real estate 
portfolio consisted, as of November 5, 
1986, of approximately 30 major 
investments. The net assets of Copley 
Investors were appraised at over $450 
million, as of December 31, 1985. The 
total return on investments for Copley 
Investors for 1985 was 14.7%. Copley 
Investors’ investment properties include 
research and development, industrial, 
and commerecial office space, and are 
located in 11 states. Most of these 
investments were joint venture interests, 
often including as partners, real estate 
developers. : 

5. One of the real estate developers 
with which Copley Investors deals is 
Ratkovich, Bowers & Perez, Inc. (RBP). 
RBP acquires, develops, and manages 
non-residential real estate and 
specializes in the development of high 
technology industrial facilities, office 
buildings, and retail centers. RBP has 
either completed or is in the process of 
dev!oping in excess of 2,500,000 square 
feet of space with a value exceedig 
$265,000,000, The principals of RBP are 
Wayne Ratkovich, Don Bowers, and 
Rudy Perez. 

6. Many of the development projects 
undertaken by RBP involve the 
participation of NEL or affiliates of NEL. 
In addition RBP is a co-venturer with 


8 See PTE 84-41 (49 FR 19153, may 4, 1984) for a 
description of the facts and circumstances 
surrounding the formation of Copley Investors by 
NEL, Advisors, and CREA. 
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Copley Investors in two joint ventures. 
An REP affiliate, Bowers, Perez 
Associates (Bowers), provides preperty 
management services for a fee.in 
connection with the properties owned 
by these joint ventures. Except for these 
investments, RBP has no relationships 
with NEL or Copley Investors, and RBP 
has no relationships with any of the 
Plans. Further, none of the principals of 
RBP is a director or officer of NEL or 
Advisors. Likewise, no officer, director, 
or employee of NEL or Advisors is a 
director or officer of RBP or any affiliate 
of RBP. 

7. Santa Margarita, the seller of the 
Land, is a joint venture partnership 
owned 50% by Santa Margarita Realty 
Company (SMRC) and 50% by Copley 
Management Associates Limited 
Partnership (CMA). SMRC is a 
subsidiary of Sant Margarita Company 
(SMC), which is primarily a family- 
owned company. SMRC, SMC, and the 
owners of SMC have no relationships to 
the Plans, Copley Investors, Advisors, or 
NEL except for their respective interests 
in Santa Margarita. The day-to-day 
affairs of Santa Margarita are conducted 
by SMRC as managing partner. CMA is 
a joint venture partnership currently 
owned approximately 58% by NEL, 10% 
by an unrelated Calfornia real estate 
developer, and 31% by a corporation 
whose principal shareholder is Harvard 
University (Harvard). CREA serves as 
an investment manager regs arding 
Harvard's interest in CMA, and receives 
a fee for its investment management 
services. 

8. the Land was owned by Santa 
Margarita until February 4, 1987, when it 
was scld to Empresa, a general 
partnership organized under the laws of 
the state of California. Empresa is 
owned by Banderas Associates 
(Banderas) and the principals of RBP. 
Banderas is a general partnership, the 
principals of which are the principals of 
RBP. The Land consists of a parcel of 
approximately 24.5 acres of 
undeveloped land, located in Orange 
County. California. The Land is part of a 
40,000 acre tract called Rancho Mission 
Viejo which will undergo planned 
community development over the next 
15-20 years. ° ! 

9. The terms of sale of the baad to 
Empresa were negotiated between RBP 
and SMRC. Empresa paid Santa 
Margarita $6,136,515 (approximately 
$5.75 per square foot) for the Land. In 
addition, Empresa was responsible for 
the following payments: One-half of 
escrow fees; certain fees relating to title 
insurance; prorated taxes and 
assessments; and cther texes, fees. 
assessments, costs and expenses. 


. Empresa paid an equity placement fee of 


$50,000 to Charterhouse Investment 


_ Company for its services in-connection 


with the transaction. Santa Margarita 
paid a brokerage commission to its 
broker, Coldwell Banker, in the 
transaction. The applicants represent 


. the terms of the acquisition are 


consistent with customary terms in 
similar transactions in Orange County, 
California. 

10. The Land is being developed 
pursuant to a “build-to-suit” lease (the 
Lease) and construction agreement 
entered into and negotiated between 
Huches Aircraft Company (Hughes) and 
RBP. Hughes is a subsidiary of GM 
Hughes Electronic Corporation, one of 
the major industrial corporations in the 
United States. The Lease has an initial 
term of 15 years, with an option for three 
additional terms of 5 years. The initial: 
monthly rental rate for the 15 year term 
is $269,591 which will be increased 
periodically by the consumer Price 
Index for All Urban Consumers and will 
include additional rental to cover 
property taxes, insurance, and repairs. 
The Lease also gives Hughes: (a) An 
option to purchase an additional 25 
acres of land; (b) a right of first refusal 
should Empresa make or receive an 
offer to sell its interest in the Land and 
the Improvements (the Project) to a third 
party; and (c) an option for Hughes to 
buy the Project at the’end of the tenth 
year for $43,000,000 or at the end of the 
fifteenth year at 90% of the fair market 
value of the Project at that time. The 
construction agreement-requires the 
construction of a single and multi-story 
office.and manufacturing facility of 
approximately 300,000 square feet. RBP 
has assigned its rights and 
responsibilities under the Lease and 
construction agreement to Empresa. 
Hughes ts unrelated to NEL and its 
affiliates, SMC and its affiliates, and 
RBP. 

11. The development of the Land is 
subject to certain covenants, conditions, 
and restrictions established by Santa 
Margarita. The Land is subject to a 
repurchase option in favor of Santa 
Margarita if the development does not 
substantially conform tc these 
requirements. 


7 This exemption does not extend to any 
prohibited transaction that might result from the - 
exercise of the repurchase option by Santa 
Margarita. It is represented that Santa Margarita 
has agreed to waive all but one of its rights under 
the repurchase option at the time Copley Investors 
invests in Empresa. Santa Margarita will not waive 
its rights to receive 50% of the gain on any sale 
occurring prior to February 3, 1997, if at least 19% of 
the gross area to be sold is not covered by 
improvements. It is represented that the right 
retained by Santa Margarita Wil! not preclude a sale 
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12. The construction of the 

“Improvements has been performed by 
independent contractors, Shaffell & 
McAdams, Inc., under the management 
and supervision of REP acting as 
development manager. RBP will receive 
a fee for its development management 
services, estimated at approximately 
$480,000. Bowers will manage the day- 
to-day operations of the Project for 
Empresa. Bowers’ fees for such services 
will be $32,350 for the first year such 
services are performed, and 1% of the 
gross rental payments of Hughes per 
annum thereafter. The applicants 
represent that the property development 
and management fees do not exceed the 
fee that would be charged by similar 
firms for similar services in the same 
geographic area.® 

13. Empresa has commenced 
developing and constructing the 
Improvements on the Land and 
represents that approximately 90% of 
the Project is completed, as of April 
1988. The costs associated with the 
acquisition of the Land and construction 
of the Improvements are anticipated to 
be approximately $31 million. It is 
represented that as of April 1988, the 
Project has remained within the 
projected construction costs. Empresa 
obtained construction financing (the 
Construction Loan) in the amount of 
approximately $31 million from First 
National Bank of Chicago (the Bank). 

+ 14. Copley Investors proposes to 
acquire a 60% interest in the capital, 
profits, and losses of Empresa under one 
of two alternatives depending upon 
whether third party financing is 
available at an appropriate interest rate 
and in the amount of approximately $26 
million to retire the Construction Loan 
on the Project. After Copley Investors 
acquires its 60% interest, Banderas will 
hold the remaining 40% interest in 
Empresa. Under the first alternative, if a 
third party has agreed to provide 
permanent financing, Copley Investors 
would acquire for cash in an amount of 
up to $3 million, a 60% interest in 
Empresa and would loan to Banderas $2 
million to fund its equity capital 


- contribution to Empresa. It is 


represented that the initial equity 
contribution of Copley Investors will be 
used by Empresa in connection with the 
development of the Land. Under the 


of the entire Project, because approximately 25% of 
the Land will be covered by thé Improvements. 

No relief from the prohibitions of section 406(b) 
of the Act is provided herein for transactions 
pursuant to any agreements between REP, Bowers. 
and Empresa for development and property 
managment or other services beyond that which is 
provided by the statutory exemption under section 
406(b) (2) of the Act. 
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second aliernative, if third party 
finacing is not available, Copely 
Investors will-acquire for cash in an 
amount up to $18,600,000 a 60% interest 
in Empresa and will loan to Banderas up 
to $12,400,000 to fund its 40% equity 
captial contribution to Empresa. 

Once Copley Investors invests in 
Empresa, it will have the authority to _ 
terminate any arrangement between 
Empresa and RBP, Bowers, or any other 
RBP affiliate for property managment 
services, if such person fails to perform 
its duties and observe the requirements 
under the Empresa partnership 
agreement or the property management 
agreement. Copley Investors will not be 
required to purchase the other partner's 
interest in Empresa in order to exercise 
its right to terminate the property 
manager. 

15. The applicants represent that 
Empresa was created merely as the 
partnership vehicle by which Copley 
Investors could participate in the 
investment in the Project and that, but 
for certain problems, a partnership 
composed of Copley Investors and the 
principals of RBP would have purchased 
the Land directly from Santa Margarita. 
The intermedairy step of creating 
Empresa, having the principals of RBP 
and Banderas ow7n all of the interests in 
Empresa, and transferring the Land to 
Empresa before Copley Investors 
acquired its interest in Empresa, was 
made necessary by a combination of the 
following factors: (a) Copley Investors 
would not acquire an interest in the 
Land without the subject exemption; (b) 
the Plans had not executed, at the time 
of Empresa's purchase of the Land, a 
waiver from the provision of section 
13.6(a) of the Copley Investors 
Partnership agreement which prohibits 
Copley Investors from purchasing or 
leasing any property in which 
Management L.P., NEL, or any NEL 
affiliates have an interest; (c) Santa 
Margarita was interested in selling the 
‘Land before year-end 1986; and (d) 
Hughes was interested in having 
construction commence of the 
Improvements as quickly as possible. As 
a result, the applicants believe that 
while it may appear that only the 
purchase of an interest in Empresa by 
Copley Investors will involve the use of 
plan assets, in substance when Copley 
Investors purchases its interest in 
Empresa, the transaction between 
Empresa and Santa Margarita could also 
be viewed as invovling the use of Plans’ 
assets, because the two transactions are 
in actuality part of one large transaction. 
Accordingly, becaue NEL has an interest 
in Santa Margarita, the seller of the 
Land to Empresa, the applicants 


represent that (a) the indirect benefit to 
NEL through receipt of some of the 
proceeds from the sale of the Land by 
Santa Margarita to Empresa; (b) the 
conflict of interest which may have 
arisen as a result of CREA’s providing 
investment advice to Harvard with 
respect to the sale of the Land; and (c) 
Advisors’ decision authorizing Copley 
Investors to acquire and interest in 
Empresa maybe viewed to be prohibited 
transactions for which exemptive relief 
is necessary.® 

16. Prior to the purchase of the Land 
by Empresa from Santa Margarita, 
Advisors, as investment manager to 
Copley Investors, determined that the 
acquisition of an interest in the Land 
was consistent with the investment 
policies and objectives of Copley 
Investors. In connection with its review, 


' Advisors retained Byer & Associates, an 


independent professional appraiser, to 
appraise the value of the Land. Relying 
on the market approach to value 
appraisal method, Byer & Associates 
appraised the Land at $6,400,000 ($6.00 
per square foot), as of September 15, 
1986. 

Further, Advisors evaluated the merits 
of Copley Investors’ proposed 
investment in the Project through the use 
of a projected return on cost and a 
projected internal rate of return. 
Advisors estimated a return on cost of 
10.5% per annum. This figure was 
derived by dividing the projected initial 
net annual cash flow from rents of. 
$3,202,748 from the triple net Lease with 
Hughes by the total estimated cost of 
the Project of $30,536,515. Advisors 
believed this to be a very favorable 
return on cost because the Property was 


» being developed pursuant to a build-to- 


suit agreement with Hughes, which is a 
quality tenant with an excellent credit 
history. Moreover, Advisors asserts that 
comparable build-to-suit projects for a 


® Section III(d) of PTE 84-41 granted exemptive 
relief from section 406(a) of the Act and the taxes 
imposed by section 4975 (a) and (b) of the Code by 
reason of section 4975 (c) (1) (A) through (D) of the 
Code for any transaction between Copley Investors 
and a person who is a party in interest by virtue of. 
being certain service providers or affiliates of 
service providers with respect to any of the Plans 
that have an interest in Copley Investors; provided 
certain conditions were met. The applicants herein 
have not applied for relief from section 406 (a) (1) 
(A) of the Act of section 4975 (c) (1) (A) of the Code 
for the acquisition by Copley Investors of a 60% 
partnership interest in Empresa or for the possible 
loan to Bandaras of cash to finance its 40% 
partnership interest in Empresa..because they assert 
that section III{d) of PTE 84-41 provides releif from 
such transactions. No relief, however, is granted 
herein for other transactions which may result in 
conflicts of interest or other violations of section 406 
(a) and (b) of the Act and section 4975 of the Code 
by reason of the sharing of the investment in the 
Project by the owners of Copley Investors (NEL and 
the Plans). 
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high-quality tenant such as Hughes 
typically would yield a return on cost in 
the current market of only 8% to 9%. 
Thus, Advisors concluded that the 10.5% 
return on cost was a favorable one for 
Copley Investors. 

Advisors also projected an internal 
rate-of return (the IRR) on the 
investment of between 12.9% to 14.05%. 
It is represented that an internal rate of 
return is the annual rate of return 
computation that equates the present 
value of the expected future cash flows 
to the initial capital invested. In 
projecting the net cash flows in order to 
calculate the IRA on the investment, 
Advisors assumed: (a) An unleveraged 
investment; (b) two different projected 
vacancy rates for the Improvements; 
and (c) a projected sales price for the 
Project (the $43,000,000 option price) 
after an expected ten-year period. 

17. In addition to Advisors, a 
committee of three independent 
individuals (the Shared Investment 
Committee), who have substantial 
expertise in the real estate investment 
field, have also reviewed the proposed 
transactions. The Shared Investment 
Committee was appointed by Copley 
Investors for the purpose of representing 
the interest of Class B limited partners 
in Copley Investors by taking into 
account the investment objectives of 
Copley Investors and by reviewing 
specific situations for potential conflicts 
of interest involving shared investments. 
None of the Shared Investment 
Committee members is or has been an 
officer, director, or employee of NELor . 
its affiliates, or of RBP or its affiliates, 
and none is or has been related to SMC 
or its affiliates, or Hughes or its 
affiliates. Compensation of the Shared 
Investment Committee members is 
provided by Copley Investors. During 
the prior fiscal year, no Shared 
Investment Committee member or any 
affiliated company of a Shared 
Investment Committee member has 
received more than 5% of his or its 
annual gross income from transactions 
involving NEL or its affiliates. Copley 
Investors does not have authority to 
remove members of the Shared 
Investment Committee. A member can 
be removed for cause, at any time, only 
upon demand of both the other members 
of the Shared Investment Committee. 
The members of the Shared Investmant 
Committee have acknowledged in 
writing their fiduciary duties with 
respect to the Plans. 

18. In connection with its analysis of 
the transactions on behalf of the Plans, 
the Shared Investment Committee 
represents that it has reviewed the 


‘ appraisal, the relevant documents 
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relating to the Land and the 
Improvements, and the recommendation 
of Advisors. In addition, the Shared 
Investment Committee stated that it is 
customary for a build-to-suit tenant to 
insist on one or more options to 
purchase a premises at a discount. The 
Shared Investment Committee has 
determined that it is reasonable for 
Hughes to have been granted an option 
to purchase the Project at 90% of the 
projected fair market value of the 
Project at the end of ten years or for a 
10% discount of the fair market value of 
the Project at the end of fifteen years. In 
the view of the Shared Investment 
Committee the discount price of the 
option to Hughes represents a trade-off 
for the advantageous terms of the 
Hughes Lease, which include: (1) the 
guaranteed full occupancy by Hughes 
which eliminated risk of the Project 
being vacant for any period of time, (2) 
the quality of Hughes as a tenant which 
enhances Empresa’s ability to obtain 
third party financing, and (3) the 
favorable return on costs which was 
available to Empresa because Hughes 
was willing to base rental payments on 
developmental costs. 

The data considered by the Shared 
Investment Committee in its review of 
the transactions, and a summary of the 
reasons supporting its determination are 
set forth in a prepared written report. In 
the report, the Shared Investment 
Committee states that it considered the 
proposed transactions under both 
alternatives. Based on these factors and 
others discussed in its report, the Share 
Investment Committee determined that 
(a) the price paid by Empresa for the 
Land was not more than its fair market 
value, (b) the terms of both alternatives 
of investment, basically leveraged or 
unleveraged, of the proposed investment 
by Copley Investors are fair and 
reasonable from the point of view of 
Copley Investors, and (c) under either 
alternative the proposed investment is 

' an appropriate investment for Copley 
Investors given the nature of and 
economic aspects of the development of 
the Land. The Shared Investment 
Committee also determined that the 
proposed investment is in the best 
interest of the Class B limited partners 
of Copley Investors taking into 
consideration the investment objectives 
and policies of Copley Investors. 

19 As previously mentioned, section 
13.6(a) of the Copley Investors’ 
partnership agreement provides that 
Copley Investors, generally, cannot 
purchase ariy property in which 
Management L.P., NEL, or an NEL 
affiliate has an interest. Because of 
NEL’s interest in Santa Margarita, all of 


the limited partners in Copley Investors 
were requested to waive this restriction 
in the partnership ageeement. In 
connection with the request for waiver, 
it is represented that the appropriate 
fiduciary of each of the Plans received a 
complete description of the Land, the 
propesed acquisition of the Land, and 


. the proposed construction of the 


Improvements by Empresa. In addition, 
each such fiduciary received complete 
disclosure of NEL’s interest in Santa 
Margarita and a description of the role 
of the Shared Investment Committee 
(see paragraphs 17 and 18 above) in the 
review and approval of the acquisition 
of the interest in the Land. All of the 
limited partners in Copley Investors, 
including the Plans, executed written 
waivers of this restriction for the subject 
transactions by June 22, 1987 

20. In summary, the applicants assert 
that the transactions satisfy the 
requirements of section 408(a) of the Act 
as follows: 

(a) Advisors has determined that 
Copley Investors investment in Empresa 
on the terms described above is in the 
best interests of Copley Investors and 
the Plans; 

(b) The purchase price paid by 
Empresa for such Land did not exceed 
the fair market value of the Land at the 
time of acquisition, and the price to be 
paid by Copley Investors for a 60% 
interest in Empresa will not exceed 60% 
of the actual costs and expenses 
necessarily incurred by Empresa for 
constructing the Improvements on the 
Land; plus 60% of the /esser of (a) the 
actual cost of the Land to Empresa; or 
(b) the fair market value of the Land on 
the date that Copley Investors invests in 
Empresa; as determined by an updated 
appraisal from an independent 
appraiser; 

(c) Copjey Investors will not pay any 
share of the equity placement fee or of 
the fees and costs associated with the 
elosing or the acquisition of the Land by 
Empresa; 

(d) The terms of the transactions have 
been fully disclosed to, reviewed, and 
approved by the Shared Investment 
Committee; 

(e) The terms of the transactions were 
fully disclosed to the appropriate 
fiduciary of each of the Plans and-each 
of the fiduciaries executed written 
waivers of the restriction of the Copley 
Investors’ partnership agreement; and 

(f) Notwithstanding the requested 
exemption, Advisors and the Shared 
Investment Committee will be subject to 
the fiduciary responsibility requirements 
of section 404 of the Act and the 
exclusive benefits rule of Code section 
401(a). 
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For Further Information Contact: 
Angelena C. Le Blanc of the Department, 
telephone (202) 523-8883. (This is not a 
toll-free number.) 


General Information 


The attention of interested persons is 
directed to the following: 

(1) The fact that a transaction is the 
subject of an exemption under section 
408(a) of the Act and/or section 
4975(c)(2) of the Code does not relieve a 
fiduciary or other party in interest or 
disqualified person from certain other 
provisions of the Act and/or the Code, 
including any prohibited transaction 
provisions to which the exemption does 
not apply and the general fiduciary 
responsibility provisions of section 404 
of the Act, which among other things 
require a fiduciary to discharge his 
duties respecting the plan solely in the 


-interest of the participants and 


beneficiaries of the plan and in a 
prudent fashion in accordance with 
section 404(a)(1)(B) of the Act; nor does 
it affect the requirement of section 
401({a) of the Code that the plan must 
operate for the exclusive benefit of the 
employees of the employer maintaining 
the plan’and their beneficiaries; 

(2) Before an exemption may be 
granted under section 408(a) of the Act 
and/or section 4975(c)(2) of the Code, 
the Department must find that the 
exemption is administratively feasible, 
in the interests of the plan and of its 
participants and beneficiaries and 
protective of the rights of participants 
and beneficiaries of the plan; and 

(3) The proposed exemptions, if 
granted, will be supplemental to, and 
not in derogation of, any other 
provisions of the Act and/or the Code, 
including statutory or administrative 
exemptions and transitional rules. 
Furthermore, the fact that a transaction 
is subject to an administrative or 
statutory exemption is not dispositive of 
whether the transaction is in fact a 
prohibited transaction. 

(4) The proposed exemptions, if 
granted, will be subject to the express 
condition that the material facts and 
representations contained in each 
application are true and complete, and 
that each application accurately 
describes all material terms of the 
transaction which is the subject of the 
exemption. 


. 





Federal Register / Vol. 53, No. 122 / Friday, June 24, 1988 / Notices 


Signed at Washington, DC, this 21st day of 
June, 1988. 
Robert J. Doyle, 
Acting Director of Regulations and ‘ 
Interpretations, Pension and Welfare Benefits 
Administration, U.S. Department of Labor. 
[FR Doc. 88-14349 Filed 6-23-88; 8:45 am] 
BILLING CODE 4510-29-M 


NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 


[88-63] 


NASA Advisory Council (NAC), Task 
‘Force on the Commercial 
Development of Space; Meeting 


AGENCY: National Aeronautics and 
Space Administration. 
ACTION: Notice of meeting. 


SUMMARY: In accordance with the 
Federal Advisory Committee Act, Pub. 
L. 92-463, as amended, the National 
Aeronautics and Space Administration 
announces a forthcoming meeting of the 
NASA Advisory Council, Task Force on 
- the Commercial Development of Space. 


DATE AND TIME: July 14, 1988, 8:30 a.m. to 
3 p.m. 

appress: American Institute of 
Aeronautics and Astronautics, 
Conference Room, 10th Floor, 901 D 
Street, SW., Washington, DC 20024. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Car! Praktish, Office of Commercial 
Programs, National Aeronautics and 
Space Administration, Washington, DC 
20546, 202/453-8309. 

SUPPLEMENTARY INFORMATION: The Task 
Force on the Commercial Development 
of Space is concerned with the overall 
NASA program supporting the 
commercial development of space, both 
relevant policies and program scope and 
content. The Task Force is chaired by 
Mr. Edward Donley and is currently 
composed of 17 members. 

The meeting will be closed to the 
public from 1 p.m. to 3 p.m. fora 
discussion of the qualifications of 
candidates for membership. Such a- 
discussion would invade the privacy of 
the candidates and other individuals 
involved. Since this session will be 
concerned with matters listed in 5 U.S.C. 
552b(c)(6), it has been determined that 
the meeting be closed to the public for: 
this period of time. Prior to the closed 
session the meeting will be open to the 
public up to the seating capacity of the 
room, which is approximately 80 
persons including members of the Task 
Force and other participants. It is 
imperative that the meeting be held on 
this date to accommodate the scheduling 
priorities of the participants. 


Type of Meeting 


Open—except for a closed session as 
noted in the agenda below. 


Agenda 
July 14, 1988. 


8:30 a.m.—Overview of NASA Programs 
Impactirig the Commercial Use of 
Space, Particularly the Policies and 
Programs of the Office of Commercial 
Programs. 

1 p.m.—Closed Session. 

3 p.m.—Adjourn. 

June 17, 1988. 

Ann Bradley, 

Advisory Committee Management Officer, 

National Aeronautics and Space 

Administration. 

[FR Doc. 88-14257 Filed 6-23-88; 8:45 am] 

BILLING CODE 7510-01-M 


NATIONAL FOUNDATION FOR THE 
ARTS AND THE HUMANITIES 


inter-Arts Advisory Panel (Dance/ 
Inter-Arts/State Touring Section; 
Meeting 


Pursuant to section 10(a)(2) of the 
Federal Advisory Committee Act (Pub. 
L. 92-463), as amended, notice is hereby 
given that a meeting of the Inter-Arts 
Advisory Panel (Dance/Inter-Arts/ 
State Touring Section) to the National 
Council on the Arts will be held on July 
11-12, 1988, from 9:00 a.m.—5:00 p.m., in 
room M-07 of the Nancy Hanks Center, 
1100 Pennsylvania Avenue, NW., 
Washington, DC 20506. 

A portion of the meeting will be open 
to the public on July 12, 1988, from 9:00 
a.m.—5:00 p.m. for a guideliries and 
policy issues discussion. 

The remaining session of this meeting 
on July 11, 1988, from 9:00 a.m.—5:60 p.m. 
is for the purpose of Panel review, 
discussion, evaluation, and 
recommendation on applications for 
financial assistance under the National 
Foundation on the Arts and the 
Humanities Act of 1965, as amended, 
including information given in 
confidence to the agency by grant 
applicants. In accordance with the 
determination of the Chairman, 
published in the Federal Register of 
February 13, 1980, these séssions will be 
closed to the public pursuant to 
subsections (c) (4), (6) and (9} (b) of 
section 552b of Title 5, United States 
Code. 

If you need special accommodations 
due to a disability, please contact the 
Office of Special Constituencies, 
Nationa! Endowment for the Arts, 1100 
Pennsylvania Avenue, NW., 
Washington, DC 20506, 202/682-5532, 
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TTY 202/682-5496, at least seven (7) 
days prior to the meeting. 

Further information with reference to 
this meeting can be obtained from Ms. 
Yvonne M. Sabine, Advisory Committee 
Management Officer, National 
Endowment for the Arts, Washington, 
DC 20506, or call 202/682-5433. 

Martha Y. Jones, 

Council and Panel Coordinator, National 
Endowment for the Arts. 

[FR Doc. 88-14318 Filed 6-23-88; 8:45 am} 


-BILLING CODE 7537-01-M 


NUCLEAR REGULATORY 
COMMISSION 


[Docket No. 50-498] 


Houston Lighting & Power Co.; Receipt 
of Petition for Director’s Decision 
Under 10 CFR 2.206, and Issuance of 
Director’s Decision 


’ Notice is hereby given that by Petition 
dated March 17, 1988, Earth First!, Gray 
Panthers of Austin, Lone Star Green, 
Public Citizen, South Texas Cancellation 
Campaign, and Travis County 
Democratic Women’s Committee 
(Petitioners) requested that the 
Commission delay voting on a full- 
power operating license for the South 
Texas Nuclear Project (STNP) until the 
NRC completes investigation of all 
allegations regarding the STNP and 
releases to the public a report disposing 
of each allegation. The Petition asserts 
as grounds for this request that (1) many 
allegations are not yet resolved and are - 
to be the subject of future reports or 
future corrective action; (2) no decision 
on the safety of the plant or on the 
corporate character and competence of 
Houston Lighting & Power Company 
(HL&P) can be made until the . 
allegations of harassment and 
intimidation and wrongdoing are 
resolved; (3) the Safety Significance 
Assessment Team (SSAT) review of the 
allegations relied on a sampling of 
items; (4) some items, such as the 
essential cooling water system, are 
expressly left unresolved by the SSAT 
Report (NUREG-1306); and (5) the NRC 
should require HL&P to prove the plant 
safe, rather than requiring the public to 
prove the plant unsafe. 

The Director of the Office of Nuclear 
Reactor Regulation has made the 
determination to deny Petitioners’ 
requests. The reasons for this decision 
are explained in a “Director's Decision 
Under 10 CFR 2.206” (DD-88-9), which is 
available for inspection in the : 
Commission's Public Document Room, 
1717 H Street NW., Washington, DC 
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20555. A copy of this decision will be 
filed with the Secretary for the 
Commission in accordance with 10 CFR 
2.206{c). 

Dated at Rockville, Maryland on this 17th 
day of June 1988. 

For the Nuclear Regulatory Commission. 
Thomas E. Murley, 
Director, Office of Nuclear Reactor 
Regulatiez. 
[FR Doc. 88-14319 Filed 6-23-88; 8:45 am] 
BILLING CODE 7590-01-M 


[Docket No. 50-206] 


Southern California Edison Co. et al.; 
Consideration of Issuance of 

Amendment to Provisional Operating 
License and Opportunity for Hearing 


The U.S. Nuclear Regulatory 
Commission (the Commission) is 
considering issuance of an amendment 
to Provisional Operating License No. 
DPR-13 issued to Southern California 
Edison Company, et al. (the licensee), 
for operation of San Onofre Nuclear 
Generating Station, Unit No.1, located 
in San Diego County, California: The 
request for amendment was submitted 
by letter dated April 28, 1988, and 
references a report submitted by letter 
dated April 25, 1988. 

The proposed amendment would 
permit the licensee to transport spent 
fuel from the Unit 1 spent fuel pool using 
a spent fuel shipping cask designed to 
contain seven spent fuel assemblies, 
instead of the single element cask 
currently authorized. The seven element 
cask weighs a maximum of 70 tons 
versus 30 tons for the single-element 
cask. 

The 70-ton cask would be handled by 
the turbine gantry crane and transported 
on the horizontal beam of the crane’s 
west A-frame. Because of cask drop 
considerations, the licensee proposes to 
conduct the spent fuel shipments only 
when the unit is in the cold shutdown or 
refueling models. In addition, the 
licensee proposes to use an energy 
absorbing polyurethane foam box as an 
impact limiter to protect the turbine 
deck in the event of a cask drop. 

The spent fuel would be transported 
to the Unit 2 or Unit 3 spent fuel pool 
where it would be stored until a federal 
repository is available. The 
authorization to store Unit 1 spent fuel 
at Units 2 and 3 is the subject of 
separate licensing actions for Units 2 
and 3. 

Prior to issuance of the proposed 
license amendment, the Commission 
will have made findings required by the 
Atomic Energy Act of 1954, as amended 


(the Act) and the Commission's 
regulations. 

By July 25, 1988, the licensee may file 
a request for a hearing with respect to 
issuance of the amendment to the 
subject provisional operating license, 
and any person whose interest may be 
affected by this proceeding and who 
wishes to participate as a party in the 
proceeding must file a written request 
for hearing and a petition for leave to 
intervene. Requests for a hearing and 
petitions for leave to intervene shall be 
filed in accordance with the 
Commission's “Rules of Practice for 
Domestic Licensing Proceedings” in 10 
CFR Part 2. If a request for a hearing or 
petition for leave to intervene is filed by 
the above date, the Commission or an 
Atomic Safety and Licensing Board, 
designated by the Commission or by the 
Chairman of the Atomic Safety and 
Licensing Board Panel, will rule on the 
request and/or petition, and the 
Secretary or the designated Atomic 
Safety and Licensing Board will issue a 
notice of hearing or an appropriate 
order. 

As required by 10 CFR 2.714, a 
petition for leave to intervene must set 
forth with particularity the interest of 
the petitioner in the proceeding, and 
how that interest may be affected by the 


‘results of the proceeding. The petition 


should specifically explain the reasons 
why intervention should be permitted 
with particular reference to the 
following factors: (1) The nature of the 
petitioner's right under the Act to be 
made a party to the proceeding; (2) the 
nature and extent of the petitioner's 
property, financial, or other interest in 
the proceeding; and (3) the possible 


- effect of any order which may be 


entered in the proceeding on the 
petitioner's interest. The petition should 
also identify the specific aspect(s) of the 
subject matter of the proceeding as to 
which petitioner wishes to intervene. 
Any person who has filed a petition for 
leave to intervene or who has been 
admitted as a party may amend the 
petition without requesting leave of the 
Board up to fifteen (15) days prior to the 
first prehearing conference scheduled in 
the proceeding, but such an amended 
petition must satisfy the specificity 
requirements described above. 

Not later than fifteen (15) days prior to 
the first prehearing conference 
scheduled in the proceeding, a petitioner 
shall file a supplement to the petition to 
intervene which must include a list of 
the contentions which are sought to be 
litigated in the matter, and the bases for 
each contention set forth with 
reasonable specificity. Contentions shali 
be limited to matters within the scope of 
the amendment under consideration. A 
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petitioner who fails to file such a 


- supplement which satisfies these 


requirements with respect to at least one 
contention will not be permitted to 
participate as aparty. . 

Those permitted to intervene become 
parties to the proceeding, subject to any 
limitations in the order granting leave to 
intervene, and have the opportunity to 
participate fully in the conduct of the 
hearing, including the opportunity to 
present evidence and cross-examine 
witnesses. 

A request for a hearing or a petition 


for leave to intervene shall be filed with 


the Secretary of the Commission, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, Attention: . 
Docketing and Service Branch, or may 
be delivered to the Commission's Public 
Document Room, 1717 H Street, NW., 
Washington, DC, by the above date. 
Where petitions are filed during the last 
ten {10) days of the notice period, it is 
requested that the petitioner or 
representative for the petitioner 
promptly so inform the Commission by a 
toll-free telephone call to Western 
Union at 1-(800) 325-6000 (in Missouri 
1-(800) 342-6700). The Western Union 
operator should be given Datagram 
Identification Number 3737 and the 
following message addressed to George 
W. Knighton: petitioner’s name and 
telephone number; date petition was 
mailed; plant name; and publication 
date and page number of this Federal 
Register notice. A copy of the petition 
should also be sent to the Office of the 
General Counsel—White Flint, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, and to Charles 
R. Kocher, Assistant General Counsel, 
and James Beoletto, Esq., Southern 
California Edison.Company, P.O. Box 
800, Rosemead, California 91770, 
attorneys for the licensee. 

Nontimely filings of petitions for leave 
to intervene, amended petitions, 
supplemental petitions and/or requests 
for hearing will not be entertained 
absent a determination by the 
Commission, the presiding officer or the 
presiding Atomic Safety and Licensing 
Board, that the petition and/or request 
should be granted based upon a 
balancing of the factors specified in 10 
CFR 2.714{a)(1)(i)-(v) and 2.714(d). 

If a-request for a hearing is received, 
the Commission's staff may issue the 
amendment after it completes its 
technical review and prior to the 
completion of any required hearing if it 
publishes a further-notice for public - 
comment of a proposed finding of no 
significant hazards consideration in 
accordance with 19 CFR 50.91 and 50.92. 





Federal Register / Vol. 53, No. 122 / Friday, June 24, 1988 / Notices 


For further details with respect to this 
action, see the application for 
amendment which is available for public 
inspection at the Commission's Public 
Document Room, 1717 H Street, NW., 
Washington, DC, and at the General 
Library, University of California, P.O. 
Box.19557, Irvine, California 92713. 

Dated at Rockville, Maryland, this 20th day 
of June 1988. 

For the Nuclear Regulatory Commission. 
Charles M. Trammell, 

Praject Manager, Project Directorate V, 
Division of Reactor Projects—Ill, IV, V and 
Special Projects. 

[FR‘Doc. 88-14320 Filed 6-23-88; 8:45 am] 
BILLING CODE 7590-01-M 


SECURITIES AND EXCHANGE 
COMMISSION . 


[Release No. 34-25811; File No. SR-PSE- 
88-09] 


Self-Regulatory Organizations; Filing 
and Order Granting Accelerated 
Approval to Proposed Rule Change; 
Pacific 


Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934, 15 
U.S.C. 78s{b)(1) (“Act”), notice is hereby 
given that on June 15, 1988, the Pacific 
Stock Exchange, Inc. (“PSE” or 
“Exchange”’) filed with the Securities 
and Exchange Commission 
' (“Commission”) the proposed rule 
change as described in Items I, II, and III 
below, which Items have been prepared 
by the self-regulatory organization. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 


I. Self-Regulatory Organization's 
Statement of the Terms of Substance of 
the Proposed Rule Change 


The Exchange proposes to amend PSE 
Rule VI, Section 5 as set forth below for 
the purpose of implementing a two (2) 
year pilot program to exempt certain 
hedged positions from position limits for 
stock (equity) options. (Brackets 
indicate language to be deleted; italics 
indicate new language.) 


Rule Vi 


Position Limits 


Sec. 5. Except with the prior written 
approval of the Exchange in each 
instance, no member organization shall 
. effect, for any account in which such 
member organization has an interest or 
for the account of any partner, officer, 
director or employee thereof or for tlie 
account of any customer, an opening 
transaction in an option contract of any 
class of options dealt in on the 


Exchange if the member organization 
has reason to believe that as a result of 
such transaction the member 
organization or partner, officer, director 
or employee thereof or customer would, 
acting alone or in concert with others, 
directly or indirectly, hold or control or 
be obligated in respect of: 

(a) An aggregate long position in any 
class of options; or 

(b) An aggregate short position in any 
class of options; or 

(c) An aggregate position on the same 
side of the market in the same 
underlying stock, which position shall 
be ascertained by combining long call 
options with short put options and short 
call options with long put options: or 

(d) An aggregate uncovered short 
position in any class of options in 
excess of such number of option 
contracts as shall be fixed from time to 
time by the Exchange as the position 
limit for that particular class of options 
or expiration month. 

Commentary: 

.01-.04 No change. 

.05 The current position limits 
established pursuant to Section 5 follow: 

Aggregate positions shall be 3000, 
5500 or 8000 contracts on the same side 
of the market in the same underlying 
stock, which limit is determined in 
accordance with Commentar[y]/es .06 
and .07. These position limits shall 


. include 3000, 5500 or 8000 long call 


options, or 3000, 5500 or 8000 short put 
options, or any combination thereof not 
to exceed an aggregate of 3000, 5500 or 
8000 contracts, and 3000, 5500 or 8000 
short call options, or 3000, 5500 or 8000 
long put options, or any combination 
thereof not to exceed an aggregate of 
3000, 5500 or 8000 contracts. Whether a 
limit is 3000, 5500 or 8000 option 
contracts shall be determined in the 
manner described in Commentary .06 
below. ; 

.06 No change.. 

.07 The Exchange may exempt 
position limits for options on underlying 
stocks in the following positions where 
each option contract is “hedged” by 100 
shares of the underlying stock or, in the 
case of an adjusted option contract, the 
same number of shares represented by 
the adjusted contract: 


(i) Long Stock and Short Call 
(ii) Long Stock and Long Put 
(iti) Short Stock and Long Call 
(iv) Short Stock and Short Put 
Position limits for any class of options 
on underly itig siocks may not exceed 


twice the established position limits for 
such class. 
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Il. Self-Regulatory Organization's 
Statement of the Purpose of, and 
Statutory Basis for the Proposed Rule 
Change 


In its filing with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of 
and basis for the proposed rule change. 
The text of these statements may be 
examined at the places specified in Item 
IV below. The self-regulatory 
organization has prepared summaries, 
set forth in Sections (A), (B) and (C) 
below, of the most significant aspects of 
such statements. 


(A) Self-Regulatory Organization's 
Statement of the Purpose of, and 
Statutory Basis for the Proposed Rule 
Change 


The proposed amendment would 
increase position and exercise limits for 
stock options by automatically 
exempting the four most commonly used 
hedged positions which.combine stock 
and options on a one-for-one basis (i.e. 
100 shares of stock for one option 
contract). However, the maximum 
position and exercise limit including the 
allowed exemptions would not exceed 
twice the present position and exercise 
limit. The hedged positions and exercise 
limits to be exempted are as follows: 


Long Stock and Short Call 
Long Stock and Long Put 

Short Stock and Long Call 
Short Stock and Short Put 


Unlike the present system whereby 
positions in stock options are limited to 
the aggregate number of options on the 
same side of the market that an 
institutional or private investor may 
control, the proposed exemption will 
provide institutional investors with the 
ability to hedge greater amounts of stock 
holdings than permitted under the 
present position limit guidelines. 
Individual investors will be able to 
hedge twice as many shares of stock. 
Furthermore, hedged exemptions for 
shortstock positions will permit 
investors to offset such positions with 
either long calls or short puts. 

In the situations where an options 
contract has been adjusted to reflect a 
stock distribution, stock split or stock 
dividend, the option contract must be 
hedged by the same number of shares 
represented by the adjusted option 
contract. 

The exercise limits will correspond to 
the position limits. Therefore, investors 
will be allowed to exercise, during any 
five consecutive business days, the 
same number of contracts set forth as 
the position limit for that option, 
including those that are hedged. Should 
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the options positions be exercised, the 
additional shares of stock acquired or 
sold pursuant to the exercise can be 
used to reduce the stock position and 
therefore, would not add to the 
investor's total position in the 
underlying security. 

The PSE feels that its surveillance 
capabilities are sufficient to detect and 
deter trading abuses arising from the 
increased position and exercise limits. 
The Exchange's daily automated 
position limit report can identify those 
parties exceeding the position limit in a 
specific security and the surveillance 
staff will determine if an offsetting stock 
position exists. If the excess options 
position is not hedged fully on a one-to- 
one basis, the entity loses the 
exemption, will be precluded from 
effecting additional opening 
transactions, and will be required to 
close out those positions in excess of the 
current position limit. The PSE will then 
proceed with whatever disciplinary 
action is appropriate under its rules. 

Additionally, the surveillance 
department will cross reference its 
position limit report with its 
manipulation reviews to ensure that any 
unusual options or stock trading, 
whether fully hedged or not, will be 
identified and investigated thoroughly. 
Any excess option positions must be 
liquidated prior to or 
contemporaneously with a decrease in 
the hedged stock position or a violation 
of position limits has occurred. 

The proposed amendment is 
consistent with the requirements of the 
Act and the rules and regulations 
thereunder applicable to the Exchange 
since the amendment will add liquidity 
to the market by allowing institutional 
and individual investors with stock 
portfolios the ability to hedge their risk 
without increasing the possibility of 
market manipulation in the underlying 
security. Therefore, the proposed 
amendment is consistent with section 
6{b)(5) of the Act, which provides that 
the rules of the Exchange be designed to 
promote just and equitable principles of 
trade and to protect the investing public. 


(B) Self-Regulatory Organization's 
Statement on Burden on Competition 


The Exchange does not believe that 
the proposed rule change imposes a 
burden on competition. 


(C) Self-Regulatory Organization's 
Statement on Comments on the 
Proposed Rule Change Received from 
Members, Participants or Others 


Written comments on the proposed 
rule change were neither solicited nor 
received 


Ill. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 


The Commission finds good cause for 
approving the proposed rule change 
prior to the thirtieth day after the date of 
publication of the proposal in the 
Federal Register. The proposed rule 
change is substantially identical to 
proposals submitted by the American 
Stock Exchange {“Amex”), the 
Philadelphia Stock Exchange (“Phlx”), 
and the Chicago Board Options 
Exchange (“CBOE”) that were noticed 
for the full thirty-day period and were 
recently approved by the Commission. 
The Commission concludes, as it did 
with the Amex, Phlx, and CBOE 
proposals, that the PSE proposal to 
increase position limits for equity 
options in gjrcumstances where those 
excess positions are hedged fully with 
offsetting stock positions will provide 
greater depth and liquidity to 
institutional customers seeking to hedge 
their stock portfolios without . 


’ significantly increasing concerns 


regarding intermarket manipulations or 
disruptions of either the options market 
or the underlying stock market. The 
Commission notes that, as with the 
Amex, Phlx, and CBOE proposed rule 
changes, the PSE has proposed a two- 
year pilot program for the equity option 
hedge exemption. During the two-year 
pilot, the PSE and the Commission can 
monitor the effects of the hedge 
exemption on the market to ensure that 
problems have not arisen due to the 
increased position and exercise limits.” 


IV. Solicitation of Comments 


Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street, NW., 
Washington, DC 20549. Copies of the 
submission, all subsequent amendments, 
all written statements with respect to 
the proposed rule change that are filed 
with the Commission, and all written 


1 See Securities Exchange Act Release No. 25738 
(May 24, 1988), 53 FR 20201 (June 2, 1988). 

2 The Commission expects the exchange to 
determine from its monitoring program information 
including, but not limited to, the following: the 
investors who use the exemption; how often the 
exemption is used; the stock positions hedged; the 
amount and timing of trading in the stock by the 
investor while he is using the exemption; the 
options used to hedge the stock positions; and the 
size (number of contracts) of the options positions 
held pursuant to the exemption. The exchange also 
should inform the Commission of the results of any 
surveillance investigations undertaken for apparent 
violations of the provisions pf the hedge exemption 
rule. 
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communications relating to the proposed 
rule change between the Commission 
and any person, other than those that 
may be withheld from the public in 
accordance with the provisions of 5 
U.S.C. 552, will be available for 
inspection and copying in the 
Commission's Public Reference Section, 
450 Fifth Street, NW., Washington, DC. 
Copies of such filings will also be 
available for inspection and copying at 
the principal office of the above- 
mentioned self-regulatory organization. 
All submissions should refer to the file 
number in the caption above and should 
be submitted by July 15, 1988. 

IT IS THEREFORE ORDERED, 
pursuant to section 19(b)(2) of the Act, 
that the proposed rule change is 


approved. 


For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 

Jonathan K. Katz, 
Secretary. 

Dated: June 20, 1988. 

[FR Doc. 88-14342 Filed 6-23-88; 8:45 am] 
BILLING CODE 6010-01-M 


[Release No. 34-25815; File No. SR-Phix- 
88-18] 


Self-Regulatory Organizations; 
Philadelphia Stock Exchange, Inc.; 
Order Approving Proposed Rule 
Change 


On May 2, 1988 the Philadelphia Stock 
Exchange, Inc. (“Phlx” or “Exchange”’) 
submitted to the Securities and ¥ 
Exchange Commission (“Commission”), 
pursuant to section 19(b)(1) of the 


- Securities Exchange Act of 1934 (“Act”) 


and Rule 19b-4 thereunder, a proposed 
rule change modifying the hours that 
trading on foreign currency options may 
be conducted on the Exchange. Notice of 
the proposal appeared in the Federal 
Register on May 17, 1988.1 No comments 
were received. 

The proposal amends Phlx Rule 101 
with respect to hours of business for 
dealings upon the Exchange. 


~ Specifically, the proposal provides that 


foreign currency option trading sessions 
shall be conducted in the evenings 
between the hours of 6:00 p.m. and 11:00 
p.m. Sundays through Thursdays,? as 
well as in the daytime from 8:00 a.m. to 
2:30 p.m. Mondays through Fridays. The 
proposed rule change gives the . 


1 Securities Exchange Act Release No. 25687 (May 
10, 1988), 53 FR 17255. 

2 Previously, Phlx Rule 101 provided for evening 
trading of foreign currency options from 7:00 p.m. to 
11:00 p.m. Sundays through Thursdays. 





Federal Register / Vol. 53, No. 122 / Friday, June 24, 1988 / Notices 


Fxchange the flexibility to adjust the 
evening hours of foreign currency option 
trading during Eastern Standard Time 
(“EST”) or Daylight Savings Time 
(“DST”) to correspond to the hours of 
8:00 a.m. to 12:00 noon Tokyo, Japan 
time.* Accordingly, the Exchange 
anticipates making the first such 
adjustment (from 7:00 p.m.—11:00 p.m. to 
6:00 p.m.—10:00 p.m.) with the start of 
Eastern Standard Time on October 30, 
1988. Phlx has represented that it will 
provide foreign currency options 
participants and participant 
organizations with adequate notice of 
each timing change made as a result of 
implementation of the proposed rule 
change. 

The Phix states that the purpose of the 
rule change is to give it the ability to 
conform its evening trading segment 
hours to the opening trading session 
hours in the prime Far Eastern foreign 
exchange markets. The Phix believes 
that by adjusting its hours it will be 
better able to meet the exchange rate 
risk protection and related hedging 
needs of Far Eastern manufacturing, 
banking and other commercial firms. 

The Commission finds that the 
proposed rule change is consistent with 
the requirements of the Act and the 
rules and regulations thereunder 
applicable to a national securities 
. exchange, and, in particular, the 
requirements of Section 6 and the rules 
and regulations thereunder. In 1987, in 
approving the Phlx evening trading 
segment for foreign currency options, 
the Commission found that such a 
session furthers the public interest and 
promotes the protection of investors by 
providing an opportunity for daytime 
trading session participants to better 
protect themselves against 24-hour 
currency market fluctuations. The 
proposed rule change ensures that these 
purposes continue to be served by giving 
Phlx the ability to adjust the hours of its 
evening trading segment to coincide 
with the opening trading session hours 
in the Far Eastern foreign exchange 
markets. 

It is therefore ordered, pursuant to 
section 19{b)(2) of the Act, that the 
proposed rule change is approved. 


‘For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
“authority. 


3 New Commentary .01 to Phix Rule 101 expressly 
provides that the Board of Governors has 
determined that the foreign currency options 
evening trading segment generally shall correspond 
to 8:00 a.m. to 12:00 noon Tokyo, Japan time. 

+ See Securities Exchange Act Release No. 24652 
(June 29, 1987), 52 FR 25680. 


Dated: June 20, 1988. 
Jonathan G. Katz, 
Secretary. 
[FR Doc. 88-14341 Filed 6-23-88; 8:45 am] 
BILLING CODE 8010-01-M 


[Release No. 34-25814; File No. PHLX-88- 
21) 


Self-Regulatory Organizations; Filing 
and Accelerated Approval of Proposed 
Rule Change By the Philadelphia Stock 
Exchange, Inc. Relating to the 
Extension of the Near-Term Options 
Expiration Pilot Program , 


Pursuant to section 19(b)}(1) of the 
Securities Exchange Act of 1934, 15 
U.S.C. 78s(b)(1), notice is hereby given 
that on May 26, 1988 the Philadelphia 
Stock Exchange, Inc. filed with the - 
Securities and Exchange Commission 
the proposed rule change as described 
in Items I, Il, and Ill below, which Items 
have been prepared by the self- 
regulatory organization. The 
Commission is publishing this notice.to 
solicit comments on the proposed rule 
change from interested persons. 


I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 


The Philadelphia Stock Exchange, Inc. 
(“PHLX” or the “Exchange”) proposes to 
extend the stock options pilot program, 
which provides for four expiration 
months, including two near term 
months, to December 31, 1988, a period 
comparable to that requested by various 
other options exchanges. The Exchange 


also requests permanent approval of this _ 


pilot program prior to its expiration in 
December. 


II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 3 


In its filing with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of, 
and basis for, the proposed rule change 
and discussed any comments it received 
on the proposed rule change. The text of 
these statements may be examined at 
the places specified in Item IV below. 
The self-regulatory organization has 
prepared summaries, set fourth in 
sections (A), (B), and (C) below, of the 
most significant aspects of such 
statements. 


1 See, e.g., Securities Exchange Act Release No. 
25702 (May 17, 1988), 53 FR 18644. 
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A. Self-Regulatory Organization’s 
Statements of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


The Exchange proposes to continue | 
the stock options pilot program until 
December 31, 1988, and requests 
permanent approval of the program 
prior to that date. in June 1985, in 
conjunction with other options 
exchanges, the PHLX implemented a 
stock options pilot program. Under the 
terms of the pilot program, for certain 
January cycle stock options, one-month 
and two-month options were made 
available for trading at all times, and 
four expiration months were outstanding 
at all times. Since that time, the pilot 
program has been extended. and 
expanded to all equity options on all 
three expiration cycles.” 

The purpose of the pilot program is to« 
determine whether a near-term 
expiration cycle, featuring four 
expiration months, would improve 
investors’ interest in such stock options. 
After monitoring the program since its 
inception and receiving highly favorable 
comments from both on-floor and off- 
floor market participants, the Exchange 
has found the pilot has satisfied 
investors’ preferences for trading near- 
term options. The Exchange, therefor, 
proposes to continue the pilot program 
until December 31, 1988, and requests 
that the program be permanently 
approved prior to that date. 

The Exchange believes the proposed 
rule change is consistent with the 
requirements of the Securities Exchange 
Act of 1934 (‘1934 Act") and the rules 
and regulations thereunder applicable to 
the Exchange because it continues a 
pilot program designed to facilitate 
transactions and perfect the mechanism 
of a free and open market. 


B. Self-Regulatory Organization's 
Statement on Burden on Competition, 


The Exchange believes that the 
proposed rule change will not impose 
any inappropriate burden on 
competition. 


C. Self-Regulatory Organization's 
Statement on Comments on the 
Proposed Rule Change Received from 
Members, Participants, or Others. 


No written comments were either 
solicited or received. 


2 Securities Exchange Act Release No. 23774 - 
(November 4, 1988), 51 FR 41191; Securities 
Exchange Act Release No. 24375 (April 21, 1987), 52 
FR 15580; and Securities Exchange Act Release No. 
(May 18, 1987), 52 FR 19948. 
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III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
_ Commission Action 


The PHLX has requested that the 
proposed rule change be given 
accelerated effectiveness pursuant to 
section 19{b)(2) of the Act, so that the 
pilot program can continue without 
interruption. 

The Commission finds that the 
proposed rule change is consistent with 
the requirements of thé Act and the 
rules and regulations thereunder 
applicable to a securities exchange, and 
in particular, the requirements of 
Section 6 and the rules and regulations 
thereunder. The Commission believes 
that the proposed rule change will 
benefit public customers by continuing a 
pilot program tailored to meet investors’ 
preferences for stock options with near- 
term expiration cycles. 

The Commission finds good cause for 
approving the proposed rule change 
prior to the thirtieth day after the date of 
publication of notice of filing thereof so 
that the pilot program can continue 
without interruption. In addition, the 
Commission previously has solicited 
comment on this and other near-term 
expiration pilot programs submitted by 
other options exchanges and has not 
received any negative comments on the 
operation of these pilot programs. 
Moreover, the current pilot program, 
which has been in effect for a year, has 
operated effectively and generally has 
been well received. Finally, the 
Commission's approval is limited until 
December 31, 1988 or until the 
Commission acts on the Phix’s request 
for approval of the pilot program. 


IV. Solicitation of Comments 


Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
- Secretary, Securities and Exchange 
Commission, 450 Fifth Street NW.., 
Washington, DC 20549. Copies of the 
submission, all subsequent amendments, 
all written statements with respect to 
the proposed rule change that are filed 
with the Commission, and all written 
communications relating to the proposed 
rule change between the Commission 
and any person, other than those that 
may be withheld from the public in 
accordance with the provisions of 5 
U.S.C. 552, will be available for 
inspection and copying in the 


Commission's Public Reference Section, . 


450 Fifth Street NW., Washington, DC. 
Copies of such filing will also be 
available for inspection and copying at 
the principal office of the above- 


mentioned self-regulatory organization. 
All submissions should be submitted by 
July 15, 1988. 

It is therefore ordered, pursuant to 
section 19({b)(2) of the Act,® that the 
proposed rule change is approved. 

For the Commissign, by the Division 
of Market Regulation, pursuant to 
delegated authority.* 

Jonathan G. Katz, 
Secretary. 
June 20, 1988. 


[FR Doc. 88-14343 Filed 6-23-88; 8:45 am] 
BILLING CODE 8010-01-M 


[File No. 500-1] 


Order of Suspension of Trading; 
Agritronix, Inc., et al. 


In the matter of Agritronix, Inc.; 

America’s Pro Players, Inc.; 

Armteck, Inc.; 

Bio-Medican Corp.; 

Capital Investment Services, Inc.; 

Compu-Vision, Inc.; 

Consolidated Funding Services, Inc.; 

Duralite Manufacturing Co.; 

E-Lite Technologies, Inc.; 

Engine Dynamics, Inc.; 

Feliz Industries, Inc.; 

FireGold Corp.; 

Growlnola, Inc.; 

ITEX Barter Systems, Inc.; 

Lens Care, Inc.; 

Mandella Corporation, Inc.; 

Omni Capital Corp.; 

Paradise International Pictures, Inc.; 

PenCo, Inc.; 

ReCon, Inc.; 

Sportek International, Inc.; 

Tetravalent, Inc.; 

Vertex Information, Inc.; 

Wee Win Toys, Inc. 

It appears to the Securities and 
Exchange Commission that there is a 
lack of adequate current information 
concerning the securities of Agritronix, 
Inc., America’s Pro Players, Inc., 
Armteck, Inc., Bio-Medican Corp., 
Capital Investment Services, Inc., 
Compu-Vision, Inc., Consolidated 
Funding Services, Inc., Duralite 
Manufacturing Co., E-Lite Technologies, 
Inc., Engine Dynamics, Inc., Feliz 
Industries, Inc., FireGold Corp., 
Growlnola; Inc., ITEX Barter Systems, 
Inc., Lens Care, Inc., Mandella 
Corporation, Inc., Omni Capital Corp., 
Paradise international Pictures, Inc., 
PenCo, Inc., ReCom, Inc., Sportek 
International, Inc., Fetravalent, Inc., 
Vertex Information, Inc., and Wee Win 
Toys, Inc. and that questions have been 
raised about the adequacy and accuracy 
of publicly disseminated information 
concerning, among other things, the 


345 U.S.C. 78s(b) (1982). 
417 CFR 200.30-3{a)(12) (1986). 
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corporate histories and financial 
conditions of the companies, the 
identities of their shareholders and the 
claims for exemption from the 


‘ registration provisions of the Securities 


Act of 1933 made by these companies 
and pursuant to which their securities 
are trading. The Commission is of the 
opinion that the public interest and the 
protection of investors require a 
suspension of trading in the securities of 
the above-listed companies. 
Therefore, it is ordered, pursuant to 
section 12(k) of the Securities Exchange 
Act of 1934, that trading in the above- 
listed companies, over-the-counter or 
otherwise, is suspended for the period 
from 9:00 a.m. EDT, June 21, 1988 
through 11:59 p.m. EDT, on June 30, 1988. 


By the Commission. 
Jonathan G. Katz, 
Secretary. 
[FR Doc. 88—-14298 Filed 6-23-88; 8:45 am} 
BILLING CODE 8010-01-M 


[Release No. IC-16442 (812-6813)} 


Smith Barney Mortgage Capital Trusts 
and Smith Barney Mortgage Capital 
Corp. (As Depositor of Such Trusts); 
Application 


June 17, 1988. 

AGENCY: Securities and Exchange 
Commission (“SEC”). 

ACTION: Notice of application for 
exemption under the Investment 
Company Act of 1940 (the “1940 Act”). 


Applicants: Smith Barney Mortgage 
Capital Trusts (“Trusts”) and Smith 


‘Barney Mortgage Capital Corp: 


(“SBMC”). 

Relevant Sections of the Act: 
Exemption requested under section 6(c) 
from all provisions of the 1940 Act. 

Summary of Application: Applicants 
seek an order of exemption 
conditionally exempting Applicants 
from all provisions of the 1940 Act in 
connection with the proposed issuance 
of variable rate collateralized mortgage 
obligations, sale of the same to non-U:S. 
purchasers, election of REMIC status, 
and the sale of beneficial interests in the 
Applicants. 

Filing Date: The application was filed 
on August 5, 1987, amendments thereto 
on April 20, and June 2, 1988. 

Prior Commission Action: Applicants 
are amending IC Rel. No. 15841 (July 1, 
1986). 

Hearing or Notification of Hearing: lf 
no hearing is ordered, the application 
will be granted. Any interested person 
may request a hearing 6n this 
application, or ask to be notified if a 
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hearing is ordered. Any requests must 
be received by the SEC by 5:30 p.m. on 
July 6, 1988. Request a hearing in 
writing, giving the nature of your 
interest, the reason for the request, and 
the issues you contest. Serve the 
Applicants with the request, either 
personally or by mail, and also send it to 
the Secretary of the SEC, along with 
proof of service by affidavit, or, for 
lawyers, by certificate. Request : 
notification of the date of a hearing by 
writing to the Secretary of the SEC. 


ADDRESSES: Secretary, SEC, 450 5th 
Stréet, NW., Washington, DC 20549. 
Applicants, 1345 Avenue of the 
Americas, New York, NY 10105. 


FOR FURTHER INFORMATION CONTACT: 
Special Counsel Richard Pfordte at (202) 
272-2811 or Branch Chief Karen 
Skidmore at (202) 272-3023, Office of 
Investment Company Regulation. 


SUPPLEMENTARY INFORMATION: 
Following is a summary of the 
application; the complete application is 
available for a fee from either the SEC's 
Public Reference Branch in person or the 
SEC's commercial copier, (800) 231-3282 
(in Maryland (301) 253-4300). 


‘ 


Applicants’ Representations 

1. SBMC is a direct, wholly-owned 
limited purpose subsidiary of Smith 
Barney Inc., a Delaware corporation and 
a wholly-owned subsidiary of Primerica, 
Inc. The primary subsidiary of Smith 
Barney Inc. is Smith Barney, Harris 
Upham & Co. Incorporated, a registered 
broker-dealer and investment adviser. 
SBMC, a Delaware Corporation, was 
formed for the purpose of engaging in 
asset-backed financing, including 
organizing and selling beneficial 
interests in owner trusts such as 
Applicants. 


2. The Trusts will be formed by SBMC 
for the limited purpose of issuing one or 
more series of collateralized mortgage 
obligations (“Bonds”) collateralized 
principally by certain Mortgage 
Certificates. By definition, the 
“Mortgage Certificates” collateralizing 
the Bonds will consist of (1) “fully- 
modified" pass-through mortgage- 
backed certificates (“GNMA 
Certificates") guaranteed by the 
Government National Mortgage 
Association (“GNMA”"), (2) mortgage 
participation certificates (“FHLMC 
Certificates") issued by the Federal 
Home Loan Mortgage Corporation 
(“FHLMC”), and/or (3) guaranteed 
mortgage pass-through securities 
(“FNMA Certificates’) issued by the 
Federal National Mortgage Association 
(“FNMA”). 


All or a portion of the Mortgage 


_ Certificates securing a series of Bonds 
" may be “partial poo!” Mortgage 


Certificates. Some of the GNMA 


Certificates securing a series of Bonds 


may be backed by mortgage loans that 
provide for payments during the initial 
portion of their term that are less than 
the actual amount of principal and 
interest payable thereon on a level debt 
service basis. 

3. Each Trust will be established 
under a separate deposit trust 
agreement (each, a “Trust Agreement”) 
between SBMC, acting as depositor, and 
Wilmington Trust Company acting as 
owner-trustee (the “Owner Trustee”’). 
Each Applicant will issue one or more 
series of Bonds under the terms of an 
indenture (each, an “Indenture”), which 
may be supplemented by one or more 
supplemental Indentures between such 
Trust and an independent trustee (the 
“Bond Trustee”). Each Indenture will be 
qualified under the Trust Indenture Act 
of 1939; as amended, unless an 
appropriate exemption is available. 

4. In the case of each scries of Bonds: 
(a) Each Applicant will hold no 
substantial assets other than the 
Mortgage Certificates securing such 
series; (b) the Bonds will be secured by 
Mortgage Certificates and certain funds, 
accounts and cther collateral (the “Bond 
Collateral”) having a collateral value 
determined at the time cf issuance of the 
Bonds, and after each payment date, at 
least equal to the outstanding principal 
amount of the Bonds; (c) at the time of 
issuance of a series, and after each 
peyment date, distributions of principal 
and interest received on the Mortgage 
Certificates securing such series, 
together wiih the other Bond Collateral 
pledged to secure such series, will be 
sufficient to pay any interest due on 
such Bonds and to retire each class of 
such Bonds by its stated maturity; and 
(d) the Mortgage Certificates will be 
pledged by the Owner Trustee to the 
Bond Trustze and will be subject to the 
lien of the related Iadenture. 

5. In addition to the issue and sale of 
the Bonds, SBMC may sell certificates 
representing the beneficial interests in 
each Applicant (“Trust Certificates’) to 
a limited number, in no event more than 
one hundred, of institutional or non- 
institutional investors (“Owners”). Such 
transactions will be effected in 
conformity with, and subject to, 
conditions (10) through (15) herein. 

6. None of the Trusts, SBMC, the 
Owner Trustee, the Bond Trustee or the 
Owners of any of the Applicants will be 
able to impair the security afforded by 
the Mortgage Certificates to the holders 


of the Bonds. That is, without the 
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consent of each Bondholder of a series 


~ to be affected, neither the Owners, the 


Owner Trustee nor the’Bond Trustee 
will be able to: (1) Change the stated 
maturity on any Bonds of such series; (2) 
reduce the principal amount of the rate 
of interest on any Bonds of such series; 
(3) change the priority of payment on 
any class of Bonds of such series; (4) 
permit the creation of a lien ranking 
prior to or on a parity with the lien of 
the Indenture for such series; or (5) 
otherwise deprive the Bondholders of 
such series of the security afforded by 
the lien of the related Indenture, except 
in accordance with the terms of the 
Indenture. 

7. The ability of SBMC to sell Trust 
Certificates in a Trust will not alter the 
payment of cash flows under the related 
Indenture. The interests of the 
Bondholders will not be compromised or 
impaired by the ability of SBMC to sell 
Trust Certificates, and there wiil not be 
a conflict of interest between the 
Bondholders and the Owners. 

8. The aggregate interests of the 
Owners in the collateral and the 
expected returns by such Owners will 
be far less than the payments made to 
Bondholders. Applicants do not intend 
to deposit Mortgage Certificates to 
secure a series of Bonds the collateral 
value of which exceed 120% of the 
aggregate principal amount of the Bonds 
of such series. 

9. Each series of Bonds to be issued 
may contain one or more classes of 
variable or floating interest rate Bonds. 
Any such variable rate Bonds will 
comply with conditions (7) and (8) 
herein. 

10. For additional descriptions of and 
representations concerning the Bonds, 
see the application. 


. Applicants’ Legal Conclusions 


The requested amended order is 
necessary and appropriate in the public 
interest because: (a) The Trusts and 
SBMC, as depositor of the Trusts, are 
not the types of entities, and their 
activities are not the types of activities 
to which the provisions of the 1940 Act 
were intended to be applied; (b) the 
activities to the Trusts and SBMC, as 
depositor of the Applicants, are 
intended to serve a recognized and_ 
critical public need; (c) granting of the 
requested amended order will be 
consistent with the protection of 
investors because they will be protected 
during the offering and sale of the Bonds 
by the registration or exemption 
provisions of the Securities Act and 
thereafter by the Bond Trustee 
representing their interests under the 
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indenture; and {d) the disclosure to 
Owners, and the limitation of Owners to 
no more than 100 sophisticated 
institutional or non-institutional 
investors provide adequate safeguards 
to assure such Owners do-not require 
the protection of the 1940 Act. 


Applicants’ Cenditions 
Applicants agree that if an Order is 


granted it will be expressly conditioned 
on the following conditions: 


A. Conditions Relating to the Bond 
Collateral 


(1) Each series of Bonds will be 
registered under the Securities Act, 
unless offered in a transaction exempt 
from registration either pursuant to 
section 4(2)} of the Securities Act or 
because such Series of Bonds will come 
to rest outside the United States, 
provided that the Bonds are offered and 
sold outside the United States or to non- 
United States persons in reliance upon 
an opinion of United States counsel that 
registration is not required. No single 
offering of Bonds both within and 
outside the United States will be made 
without registration of all such Bonds 
under the Securities Act without first 
obtaining a no-action letter permitting 
such offering or otherwise complying 
with applicable standards then 
governing such offerings. In all such 
cases, Applicants will adopt agreements 
and procedures reasonably designed to 
prevent such Bonds from being offered 
or sold in the United States or to United 
States persons (except as United States 
counsel may then advise is permissible). 
Disclosure provided to purchasers 
located outside the United States will be 
substantially the same as that provided 
to United States investors in United 
States offerings. 

(2) The Bonds will be “mortgage 
related securities” within the meaning of 
section 3(a)(41) of the Securities 
Exchange Act of 1934, as amended. In 
addition, the Mortgage Certificates 
collateralizing the Bonds will be limited 
to GNMA Certificates, FNMA 
Certificates, and/or FHLMC 
Certificates. 

(3) If new Mortgage Certificates are 
substituted for the Mortgage Certificates 

‘initially pledged to secure the Bonds, the 
substitute Mortgage Certificates will: (i) 
Be of equal or better quality than the 
Mortgage Certificates replaced; fii) have 

imilar payment terms and cash flow as 
the Mortgage Certificates replaced; [iii) 
be insured or guaranteed to the same 
extent as the Mortgage Certificates 
replaced; and (iv) meet the conditions 
set forth in paragraphs (2) and (4). In 

* addition, new Bond Collateral may not _ 

be substituted for more than 40% of the 


aggregate face amount of the Bond 
Collateral initially pledged to the Bond 
Trustee as security for.a series of Bonds. 
In no event may any new Mortgage 
Certificates be substituted for any 
substitute Mortgage Certificates. 

(4) All Bond Collateral securinga_ . 
series of Bonds will be held by a Bond 
Trustee, or on behalf of the Bond 
Trustee by an independent custodian. 
Neither the Bond Trustee nor the 
custodian may be an affiliate (as the 
terms “affiliate” is defined in Rule 405 
under the Securities Act (17 CFR 
230.405}) of the Applicants. The Bond 
Trustee will be provided with a first 
priority perfected security or lien 
interest in and to all collateral. 

(5) Each series of Bonds will be rated 
in one of the two highest bond rating 
categories by at least one nationally 
recognized statistical rating agency that 
is not affiliated with any of the 
Applicants. The Bonds will not be 
considered “redeemable securities” 
within the meaning of section 2{a}{32) of 
the 1940 Act. 

(6) So long as is required by 
applicable law, at least annually, an 
independent public accountant will 


’ audit the books and recerds of each 


Trust Applicant. In addition, an 
independent public accountant will 
report on whether the anticipated 
payments of principal and interest on 
the Mortgage Certificates continue to be 
adequate to pay the principal and 
interest on the Bonds in accordance 
with their terms. Upon completion, 
copies of the auditor's report({s) will be 
provided to the Bond Trustee. 


B. Conditions Relating to Variable Rate 
Bonds 


(7) Each class of variable rate Bonds 
will have a set maximum interest rate 
(an interest rate cap) or a minimum rate 
of interest, in the case of an inverse 
floating rate Bond, which, in each case, 
may vary from period to period. 

(8) At the time of the deposit of the 
Mortgage Certificates securing a series 
of Bonds with the Bond Trustee, as well 
as during the life of such series of 
Bonds, the scheduled payments of 
principal and interest to be received by 
the Bond Trustee on the Mortgage 
Certificates pledged to secure the Bonds 
of such series, plus any other bond 
Collateral pledged to secure the Bonds 
of such series will be sufficient to make 
all payments of principal and interest on 
the Bonds then outstanding, assuming 
the maximum applicable interest rate for 
each specified period on each class of 
variable rate Bonds.’ Such Mortgage 


1 In the case of a series of Bonds that contains a 
class or classes.of variable rate Bonds, a number of 
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Certificates will be paid down as the 
“mortgages underlying the Mortgage 


* Certificates are repaid, but will not be 


released from the lien of the Indenture 
prior to the payment of the Bonds, 
except as permitted by the Indenture. 


. C. Condition Relating to REMIC . 


Election 


(9) The election by an Applicant to be 
treated as‘a real estate mortgage 
investment conduit (“REMIC”), pursuant 
to the Internal Revenue Code of 1986, as 
amended, or to treat the arrangement by 
which the collateral for a series of 
Bonds issued by it secures such Bonds 
as a REMIC, will have no effect on the 
level of the expenses that would be 
incurred by an Applicant. Whether or 
not an Applicant elects to be treated as 
a REMIC, it will provide that all 
administrative fees in connection with 
the administration of the Applicant will 
be paid or provided for in a manner 
satisfactory to the agency or agencies 
rating the Bonds. Whether or not an 
Applicant elects to be treated as a 
REMIC, it will provide for the payment 


mechanisms exist to ensure that the representations 
above will be valid notwithstanding subsequent 
potential increases in the interest rate applicable to 
the variable rate Bonds. Procedures that have been 
identified to date for achieving this result include 
the use of {i} interest rate caps for the variable rate 
Bonds; (ii) “inverse” variable rate Bonds (which pay 
a lower rate of interest gs the rate increases on the 
corresponding “normal” variable rate Bonds}. {iii} 
variable rate collateral to secure the Bonds; (iv) 
interest rate swap agreements (under which the 
issuer of the Bonds would made periodic payments 
to a counterparty at a fixed rate of interest based on 
a stated principal amount, such as the principal 
amount of Bonds in the variable rate class, in 
exchange for receiving corresponding periodic 
payments from the counterparty at a variable rate 
of interest based on the same principal amount); (v) 
hedge agreements (including interest rate futures 
and option contracts, under which the issuer of the 
Bonds would realize gains during periods of rising 
interest rates sufficient to cover the higher interest 
payments that would become due during such 
periods on the variable rate class of Bonds); and (vi): 
structuring the Bonds so that the weighted average 
interest rate on the entire series of Bonds is equal to 
or less than the weighted average pass-through rate 
on the Mortgage Certificates securing such series. It 
is expected that other mechanisms may be 
identified in the future. Whatever method is used 
for a particular series, the collateral structure for 
each series of Bonds will be reviewed 
independently by the agency or agencies rating such 
Bonds (as well as by the independent accountants 
for the Applicant) in order to insure, for the 
appropriate rating, that the collateral is sufficient to 
meet all scheduled payments, as stated above. In ail 
cases, these mechanisms wil! be adequate to ensure 
the accuracy of the representations set forth above. 
In the event that other mechanisms are used by the 
Applicants, the Applicants will notify the 
Commission by letter of the use of such additional 
mechanisms, and shall give the Commission an 
opportunity to comment on such mechanisms before 
they are utilized in order to give the SEC an 
opportunity to raise any questions as to the 
appropriateness of their use. No Bonds will be 
issued for which this is not the case. 
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.of administrative fees and expenses 


incurred in connection with the issuance- 


of the Bonds by it and the 
administration of such Applicant by one 
of the following methods or a 

- combination of one or more of such 
methods: (a) A third party, whose credit 
is acceptable to the agency or agencies 
rating the Bonds, the Bond Trustee and 
the Owner Trustee, will guarantee the 
payment of.such fees and expenses; (b) 
one or more reserve funds will be 
established to provide for the payment 
of such fees and expenses, which 
maximum fees typically shall be 
projected, assuming current inflation 
factor scenarios required by the 
independent agency or agencies rating 
the Bonds, at the time of the issuance of 
the Bonds and the establishing of such 
reserve funds. Thereafter, the Bond . 
Trustee will look solely to such reserve 
funds for the payment of certain fees 
and expenses. The procedure used to 
calculate the anticipated level of fees 
and expenses is reasonable and has 
been used successfully in the past, in 
that it has provided available funds 
sufficient to pay such fees and expenses 
and to insure that funds will be 
sufficient to cover future fees and 
expenses of the Bond Trustee; (c) the 
Bonds issued by such Applicant will be 
secured by collateral the value of which 
is in excess of the amount necessary to 
make payments of principal of and any 
interest on the Bonds, and such excess 
or a portion thereof will be“applied to 
the payment of such fees and expenses,, 
and may be used in combination with 
any of the other methods described 
herein, and (d) Owners of the Trust 
Certificates in an Applicant will be 
personally liable, pursuant to the 
applicable Trust Agreement, for the fees 
and expenses of the Applicant not 
otherwise payable from one of the 
sources described above. Each 
Applicant will insure that the- 
anticipated level of fees and expenses 
will be more than adequately provided 
for regardless of which or all of the 
methods above (which methods may be 
used in combination) are selected by 
such Applicant to provide for the 
payment of such fees and expenses. 


D. Conditions Relating to " Sale of 
Trust Certificates 


(10) Notwithstanding the sale of Trust 
Certificates, all of the outstanding stock 
of SBMC (the depositor of each 
Applicant) will continue to be owned by 
Smith Barney Inc. If the sale of Trust 
Certificates in an Applicant results in 
the transfer of control (as the term 
“control” is defined in rule 405 under the 
Securities Act) of that Applicant from its 
original Owners, the relief afforded by 


any order of the Commission granted on 
this application would not apply to 
subsequent Bond offerings by that 
Applicant: 

(11) Trust Certificates will be offered 
and sold only to no more than 100 (i) 
institutional investors or (ii) non- 
institutional investors which are 
“accredited investors” as defined in 
Rule 501(a) of the Securities Act. 
Institutional investors will have such 
knowledge and experience in financial 
and business matters as to be able to 
evaluate the risks of purchasing Trust 
Certificates and understand the 
volatility of interést rate fluctuations as 
they affect the value of mortgages, 
mortgage related securities and residual 
interests therein. Noninstitutional 
accredited investors will be limited to 
not more than 15, be required to 
purchase at least $200,000 of such Trust 
Certificates and will have a net worth at 
the time of purchase that exceeds 
$1,000,000 (exclusive of their primary 
residence). Non-institutional accredited 
investors will have such knowledge and 
experience in financial and business 
matters, specifically in the field of 
mortgage-related securities, as to be 
able to evaluate the risk of purchasing a 
Trust Certificate and will have direct, 
personal and significant experience in 
making investments in mortgage related 
securities. Owners of Trust Certificates 
will be limited to mortgage lenders, 
thrift institutions, commercial and 
investment banks, savings and loan 
associations, pension funds, employee 
benefit plans; insurance companies, real 
estate investment trusts or other 
institutional or non-institutional 
investors as described above which 
customarily engage in the purchase of 
mortgages and mortgage related 
securities. 

(12) Each sale of a Trust Certificate 
will qualify as a transaction not 
involving any public offerings within the 
meaning of section 4(2) of the Securities 
Act. 

(13) Each sale of a Trust Certificate 
will prohibit the transfer of such Trust 
Certificate if there would be more than 
100 Owners of Trust Certificates of any 
Applicant at any time. 

(14) Each sale of a Trust Certificate 
will require each purchaser thereof to 
represent that it is not purchasing for 
distribution and that it will hold such 
Trust Certificate in its own name or for 
accounts as to which it exercises sole 
investment discretion. 

(15) Each sale of a Trust Certificate 
will provide that (i) no Owner of such 
Trust Certificate may be affiliated with 
the Bond Trustee and (ii) no holder of a 
controlling interest in any Applicant (as 
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the term “control” is defined in rule 405 
under the Securities Act) will be 
affiliated with either (a) any custodian 
which may hold the Mortgage 
Certificates on behalf of the Bond 
Trustee, or (b) any statistical rating 
agency the Bonds. 

‘For the Commission, by the Division of 
Investment Management, pursuant to 
delegated authority. 

Jonathan G. Katz, 

Secretary. 

[FR Doc. 88-14299 Filed 6-23-88; 8:45 am] 
BILLING CODE 8010-01-M . 


[Release No. IC-1644; 812-6985] 
Sun Life Finance Corp.; Application 


June 17, 1988. 

AGENCY: Securities and Exchange 
Commission (“SEC”). 

ACTION: Notice of Application for 
Exemption under the Investment ‘ 
Company Act of 1940 (the “1940 Act”). 


Applicant: Sun Life Finance 
Corporation. 

Relevant 1940 Act Section: Exemption 
requested under section 6(c) from all 
provisions of the 1940 Act. 

Summary of Application: Applicant 
seeks an order exempting it for all 
provisions of the 1940 Act in connection 
with the offer and sale on non-voting 
preferred stock to finance the business 
operations of its parent and subsidiaries 
thereof. 

Filing Dates: The application was 
filed on February 4, 1988, and amended 
on May 27, 1988. Applicant also 
submitted a letter dated June 10, 1988. 

Hearing or Notification of Hearing: If 
no hearing is ordered, the application 
will be granted. Any interested persor 
may request a hearing on this 
application, or ask to be notified if a 
hearing is ordered. Any requests must 
be received by the SEC by 5:30 p.m. on 
July 11, 1988. Request a hearing in 
writing, giving the nature of your 
interest, the reason for the request, and 
the issues you contest. Serve the 
Applicant with the request, either 
personally or by mail, and also send it to 
the Secretary of the SEC, along with 
proof of service by affidavit, or for 
lawyers, by certificate. Request 
notification of the date of a hearing by 
writing the Secretary of the SEC. 


ADDRESSES: Secretary, SEC, 450 Fifth 
Street, NW., Washington DC 20549. 
Applicant, c/o Sun Life Assurance 
Company of Canada (U.S.), One Sun Life 
Executive Park, Wellesley Hills, 
Massachusetts 02181. 
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FOR FURTHER INFORMATION CONTACT: 
James E. Banks, Staff Attorney, or Brion 
R. Thompson, Branch Chief, (202) 272- 
3016, (Division of Investment 
Management, Office of Investment 
Company Regulation). 
SUPPLEMENTARY INFORMATION: The 
following is a summary of the 
Application as amended; the complete 
Application is available for a fee from 
the SEC’s Public Reference Branch in 
person or the SEC’s commercial copier 
(800) 231-3282 (in Maryland (301) 258- 
4300). 

Applicant’s Representations 

1. Applicant was incorporated on 
February 2, 1988, by Sun Life Assurance 
Company of Canada {U-S.) ("Sun Life 
(U.S.)”) for the purpose of financing 
business operations of Sun Life (U.S.)} 
and its direct or indirect subsidiaries 
(the “Subsidiaries”). Sun Life {U.S.} is a 
stock life insurance corporation 
incorporated under the laws of the State 
of Delaware, which issues life insurance 
policies and individual and group 
annuities, including variable annuities 
and variable life insurance policies. Sun 
Life (U.S.)'s direct wholly-owned 
subsidiaries are Sun Life Insurance and 
Annuity Company of New York, 
Massachusetts Financial Services 
Company, Sun Investment Services 
Company, Sun Benefit Services 
Company, Inc., The New London Trust 
Company, and Massachusetts Casualty 
Insurance Company. Sun Life (U.S.) is 
subject to the laws of Delaware 
governing life insurance companies and 
to extensive supervision by the 
Delaware Commissioner of Insurance. 
Sun Life (U.S.) is also subject to the 
insurance laws and regulations of the 
other states and jurisdictions in which it 
is licensed to operate. Sun Life (U.S.} is 
a wholly-owned subsidiary of Sun Life 
Assurance Company of Canada, a 
mutual life insurance company 
incorporated pursuant to Act of 
.Parliament of Canada in 1865. 

2. Applicant was organized to engage 
in financing activities that will provide 
funds for use in Sun Life (U.S.)'’s 
business operations and those of the 
Subsidiaries. Applicant intends to raise 
funds for this purpose by issuing non- 
voting preferred stock and promptly 
lending or depositing at least 85% of 
such funds with Sun Life (U.S.} and/or 
the Subsidiaries. The remainder of the 
proceeds will be invested or held in 
government securities and other 
securities permitted by Rule 3a—5{a}{6)} 
under the 1840 Act. 

3. Applicant currently plans to raise 
such funds by means of a registered 
public offering of its non-voting 


preferred stock (the “Preferred Stock”). 
Non-voting Preferred Stock means 
preferred stock that is not entitled to 
vote for the election directors in 
ordinary circumstances, but may be 
entitled to vote for the election of 
directors in the event of and during the 
continuance of certain default 
occurrences, such as the Applicant's 
failure to deposit certain funds when 
required for payment of accumulated 
dividends. Proceeds of the Preferred 
Stock offering will be loaned by 
Applicant to Sun Life (U.S.} and loaned 
to or deposited with the Subsidiaries. 
Receipt by the Applicant of the full 
amount or principal and interest on each 
loan or deposit will be supported by an 
irrevocable, direct pay letter of credit of 
an unaffiliated commercial bank. The 
reimbursement obligation as to the latter 
of credit may be secured by a pledge of 
certain assets of the borrowing entity. 
Based on the credit enhancement of 
Applicant's loans to Sun Life (U.S.) and 
the Subsidiaries, it is expected that the 
Preferred Stock will receive a triple-A or 
double-A rating from Standard & Poor's | 
Corporation and Moody's Investors 
Service, Inc. 

4. Before any Preferred Stock is 
issued, Sun Life (U.S.) will enter into an 
agreement with Applicant (the “Support 
Agreement”) providing that (a) Sun Life 
(U.S.} (or certain successors and 
assignees) shall continue to-own all the 
outstanding voting stock of Applicant 
(which shall not include the Preferred 
Stock); (b) Sun Life (U.S.) will agree to 
make such capital contributions to 
Applicant as are necessary to enable 
Applicant to pay holders of the 
Preferred Stock (1) dividends on the 
Preferred Stock that have been properly 
declared by Applicant's board of 
directors and (2) in the event of a 
liquidation, the lesser of (i) the full 
liquidation preference plus accumulated 
unpaid dividends to which the Preferred 
Stockholders are lawfully entitled or (ii) 
the amount of Applicant's assets 
remaining after satisfaction of other 
parties having claims which as a matter 
of law are prior to those of the Preferred 
Stockholders; (c) the Support Agreement 
is made for the benefit of the Preferred ° 
Stockholders; and (d) each Preferred 
Stockholder has a direct.and inimediate 
right of action against Sun Life (U.S.} to 
enforce Sun Life (U.S.}'s obligations 


‘under the Support Agreement without 


first proceeding against the Applicant; 
(e) the Sapport Agreement may be 
modified or amended only in ways not 
less favorable to Applicant or the 
Preferred Stockholders, but may be 
terminated by either Sun Life (U.S.) or 
Applicant provided that Sun Life (U.S.)'s 


’ 


Federal Register / Vol. 53, No. 122 / Friday, June 24, 1988 / Notices 


obligation to make capital contributions 
to Applicant as provided in paragraph 
(b) will remain in full force and effect 
until the redemption of all of the 
Preferred Stock or termination of such 
obligations is authorized by the 
Securities and Exchange Commission or 
its staff; (f) Sun Life (U.S.) will, for the 
benefit of the Preferred Stockholders, 
timely take all action under the Support 
Agreement to require Applicant to 
perform its obligations thereunder; and 
(g) in the event that Sun Life (U.S.) is 
succeeded as Applicant’s parent 
company by another corporation, Sun 
Life (U.S.) will continue to monitor 
Applicant's affairs for the purpose of 
complying with all representations and 
conditions of the Application. In this 
regard, Applicant agrees the Support 
Agreement will further provide that it 
shall not be deemed to constitute a 
direct or indirect guarantee of any 
security of Applicant. 


Applicant’s Legal Conclusions 


1. Applicant's financing activities will 
be structured to conform in substance to 
the requirements of Rule 3a-5 
promulgated under the 1940 Act, which 
exempts certain finance subsidiaries 
from the definition of an investment 
company under the Act. Nevertheless, 
Applicant has filed the application for 
exemptive relief because its planned 
operations raise two issues under such 
rule. First, Rule 3a-5 does not expressly 
apply to finance subsidiaries of 
companies that are excepted from the 
definition of investment company by 
section 3{c) of the Act, such as 
insurance companies, nor does it 
expressly permit loans to affiliates that 
are section 3(c) companies. Second, Sun 
Life (U.S.) will not-provide an 
unconditional direct guarantee of certain 
obligations under Applicant's securities, 
as required by Rule 3a-5; instead Sun 


_ Life (U.S.) will enter into the Support 


Agreement, under which Applicant's 
stockholders will be provided with 
benefits substantially similar to those 
provided by the guarantee requirement 
of Rule 3a-5. 

2. Applicant submits that the 
exemptive relief requested is necessary 
and appropriate in the public interest 
and consistent with the protection of 
investors and the purposes fairly 
intended by the policy and provisions of 
the 1940 Act for the same reasons that 
prompted the SEC to adopt Rule 3a-5. 

3. Applicant believes that it is clearly 
the type of issuer the SEC had in mind 
when it adopted Rule 3a-5. Neither 
Applicant's structure nor its mode of 
operation resembles that of an 
investment company. It will not engage 
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in a general program of investment, nor 
will it be used to finance such a 
program. Rather its primary purpose is 
to provide an alternative vehicle to 
finance the noninvestment company 
business operations of Sun Life (U.S.) 
and the Subsidiaries. Applicant 
believes, therefore, that it is not the type 
of company Congress intended to 
regulate under the 1940 Act, and thai 
under the circumstances, Sun Life 
(U.S.)'s status and the status of any of 
the Subsidiaries as section 3(c) excepted 
companies should not prevent the 
Commission's grant of the requested 
relief. 

4. In addition, Applicant submits that ° 
the Support Agreement serves the 
underlying objectives of the Rule 3a-5 
guarantee. The agreement provides the 
Preferred Stockholders with a direct and 
immediate right of action against Sun 
Life (U.S.) to enforce the obligations of 
Sun Life (U.S.) under the Support 
Agreement, which is essentially 
identical to the obligations required by 
the SEC to be contained in a guarantee 
with respect to preferred stock under 
Rule 3a-5. In addition, the Support 
Agreement is similar in concept, with 
appropriate variations reflecting the 
difference between preferred stock and 
debt, to numerous agreements accepted 
by the SEC as the functional equivalent 
of a guarantee. 

For the Commission, by the Division of 
Investment Management, under delegated 
authority. 

Jonathan G. Katz, 

Secretary. 

[FR Doc. 88-14300 Filed 6-23-38; 8:45.am] 
BILLING CODE 8010-01-M 


SMALL BUSINESS ADMINISTRATION 


Small Business Innovation Research _ 
Program Policy Directive 


AGENCY: Small Business Administration. 
ACTION: Publication of policy directive. 


SUMMARY: This document revises the 
Small Business Innovation Research 
(SBIR) Program Policy Directive, which 
was published on January 8, 1985 (50 FR 
917). This revised policy directive 
reflects new statutory requirements and 
comments received from members of 
Congress, the public, participating 
agencies, associations and small 
business concerns. It is intended to 
provide guidance to participating 
Federal agencies for the general conduct 
of their SBIR programs. 

DATES: Public comment on this policy 
directive should be received prior to July 
25, 1988. This policy directive is effective 
June 24, 1988. 


ADDRESS: Written comments should be 
submitted to Richard J. Shane, Assistant 
Administrator, Office of Innovation, 
Research and Technology, Room 500, 
1441 L Street, NW., Washington, DC 
20416. 


FOR FURTHER INFORMATION CONTACT: 
Richard J. Shane, Assistant 
Administrator, Office of Innovation, 
Research and Technology, (202) 653- 
7875. 


SUPPLEMENTARY INFORMATION: In 1982, 
Pub. L. 97-219, 96 Stat. 221, amended 
section 9{j) of the Small Business Act, 15 
U.S.C. 631, et seq., to establish a five 
year government-wide Small Business 
Innovation Program. This program was 
later extended until September 30, 1993 
by Pub. L. 99-443, 100 Stat. 1120 (enacted 
October 6, 1986). 


Public Law 97-219 directed the Small 
Business Administration (SBA) by 
November 19, 1982, to develop, issue 
and maintain a Small Business 
Innovation Research (SBIR) Program 
Policy Directive to guide the 
participating agencies in their conduct of 
the SBIR program. This publication 
represents the third major revision‘to 
the original policy directive and is 
intended to provide guidance to the 
participating agencies as of its effective 
date. 

This amended policy directive has 
modified SBIR Policy Directive, 
published January 8, 1985, 50 FR 917 to 
reflect recent statutory requirements 
and oral and written comments and 
clarifications received from members of 
Congress, the public, participating 
agencies, associations and small 
business concerns. 

SBA is issuing this amended policy 
directive in final form with a 30 day 
comment period. SBA will consider all 
comments carefully in revising the 
Policy Directive in the future as may be 
necessary to improve the general 
conduct of the Small Business 
Innovation Research Program. 

The SBIR Policy Directive has been 
revised in the following respects: The 
Purpose and Authority sections and 
section 2 regarding the Summary of 
Legislative Provisions have been 
amended to refer to Pub. L. 99-443, as 
well as the original enabling statute, 
Pub. L. 97-219. 

In the Definitions section, the term 
“Extramural Budget” has been clarified 
for the Department of Defense so as not 
to include amounts obligated solely for 
operational systems development. The 
term “minoirty and disadvantaged 
individual” is defined as a member of 
certain named groups including, among 
others, Sub-continent Asian Americans. 


In response to concerns expressed by 
the Small Business Committee of the 
House of Representatives, SBA has 
included in this version of the SBIR 
Policy Directive a statement of its policy 
regarding agency withdrawal from the 
SBIR program. No participating agency, 
at its own discretion, is permitted to 
unilaterally cease its participation in the 
SBIR program. SBA approval is required 
before any such SBIR program 
withdrawal. SBA recognizes that agency 
budgets for research and research and 
development (R/R&D) may fluctuate and 
that any extended downward trend in 
such budgets must be examined in light 
of the purposes of the SBIR program. In 
such cases, the agency will be 
considered for a phased withdrawal 
from the program over a period of time 
calculated to minimize any adverse 
impact on small business concerns. 

Any such decision by SBA will be 
made on a case-by-case basis and will 
be based on significant changes to the 
participating agency's extramural R/ 
R&D three year forecasts submitted 
annually to the Office of Management 
and Budget (OMB) and other pertinent 
budgetary information. Specifically, SBA 
will examine the budgetary information 
reported in OMB's Special Analysis K 
Report entitled “Research and 
Development in the Budget of the United 
States Government” and in the National 
Science Foundation’s “Federal Funds for 
Research and Development.” An 
agency's withdrawal from the SBIR 
program be accomplished in a 
standardized and orderly manner. 

The SBIR Policy Directive makes clear 
that voluntary participation in the SBIR 
program may be permitted by interested 
Federal agencies which are not 
statutorily required to participate. 
However, any agency interested in such 
voluntary SBIR program participation 
would be required to submit a written 
request stating its interest to SBA and to 
receive written approval from the SBA 
Assistant Administrator for Innovation, 
Research and Technology prior to 
commencing its own SBIR program. Any 
voluntary program participant would be 
required to'adhere to all aspects of the 
Policy Directive. 

Another issue clarified in subsection 
6(c) of this revised Policy Directive 
involves the requirement that the 
primary employment of the SBIR 
concern’s principal investigator be with 
that small concern at the time of award 
and throughout the conduct of the 
proposed research (or R&D) effort. More 
than one half of the principal 
investigator's employment time must be 
spent in the employ of the small 
concern. Such primary employment 
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precludes full time employment at 
another organization. The Policy 
Directive also permits participating 
agencies to restrict their definition of 
primary employment further if the needs 
of their agency so dictate, provided that 
they also meet the requirements of this 
Policy Directive. 

Paragraph (d)(1) of section 6, Small 
Business Innovation Research Program, 
was modified to incorporate SBA's 
policy that an SBIR Phase I awardee is 


only eligible for consideration for Phase ~ 


II SBIR funding by the Federal agency 
which funded its Phase I project. 

Section 9, SBA Coordination of SBIR 
Solicitation Schedules, has been 
amended to state that SBA may publish 
four pre-solicitation announcements 
annually, one in each quarter of the — . 
Federal fiscal year. The dates of such 
publications are at SBA’s discretion and 
are not mandatory. 

Subsection 11(c} concerning SBIR 
program solicitations has been amended 
to reduce the number of solicitation 
copies each agency must provide to SBA 
prior to releasing such solicitation to the 
public. Each participating agency must 
now provide 5 copies to SBA prior to 
release of its SBIR solicitation. 

Paragraph 12(e)(2) has been amended 
to clarify that, absent permission from 
the grantee or contractor to the contrary, 
participating agencies are required to 
refrain from disclosing and otherwise 
protect technical data generated under 
an SBIR funding agreement for a period 
of 2 years from the completion of the 
project under which the data was ~ 
generated. 

Paragraph 12(k)}(2) has been reworded 
to alter the due date for submissions by 
participating agencies of written 
justifications for funding any Phase I 
project at an amount exceeding $50,000 
or any Phase II projectd above $500,000. 

Such submissions were previously 
required within 30 days of the funding 
agreement award date. This Policy 
Directive requires that the justifications 
be submitted as part of the participating 
agency's SBIR Anual Report. 

Subsection 13(a) concerning due dates 
for the agencies’ submission of their 
annual SBIR program report to SBA has 
been amended to extend the due date 
from December 30th to March 15th of the 
year following the close of the previous 
Federal fiscal year. For example, under 
the amended provision, an annual report 
relating to fiscal year 1987 (October 1, 
1986-September 30, 1987) would be due 
to SBA no later than March 15, 1988. 

Subsection 13(b) has been amended in 
several places to recognize that SBIR 
goals and required percentages are 
based’on extramural R/R&D total 
obligations as reported to the National 


Science Foundation under Special 
Analysis K of the United States budget. 
Subsection 13{b) has also bee amended 
to require participating agencies to 
include in their annual reports the 
names and addresses of small 
businesses which were awarded their 
funding agreements more than 6 months 
from the closing date of the solicitation. 
Paragraph 14(a)}(3) has been amended 
to clarify that participating agencies are 
required by statute to consider Phase III 
funding commitments when selecting 


’ Phase IJ awardees and that SBA, in its 


discretion, may monitor such 
compliance. 
Subsection 15{c) includes a provision 


. describing SBA’s system of SPIN notices 


(SBIR Program /nformation Notices) 
which is intended to convey significant 
items of mutual interest as they occur. 
The SPIN notices are not intended to 


replace the Policy Directive, butrather - 


are intended to keep participating 
agencies apprised of changes or new 
developments in the program. 
Amendments to the Policy Directive will 
be communicated to participating 
agencies by letter and will be 
incorporated formally into the published 
Policy Directive when it is updated 
periodically. 

Other changes in this Policy Directive 
are minor, technical changes. 


Small Business Innovation Research 
Program Policy Directive 
To the Heads of Executive 
Departments and Establishments. 
Subject: 
Small Business Innovation 
Development Act 
Small Business Innovation Research 
(SBIR) Programs —~ 
1. Purpose. Section 9{j) of the Small 


Business Actas amended by Pub. L. 97- 


219 and Pub. L. 99-443) requires that 
“the Small Business Administration 

* * * issue policy directives for the 
general conduct of the Smal! Business 
Innovation Research (SBIR) Program 
within the Federal Government * * *” 

2. Authority. This Policy Directive is 
issued pursuant to the authority 
contained in 15 U.S.C. 638 Pub. L. 97- 
219, 96 Stat.-217, “Small Business 
Innovation Development Act of 1982” 
and Pub. L. 99-443. 

3. Procurement Regulations. It is 
recognized that Federal procurement 
regulations (FAR and DAR) may need to 
be modified to conform to the 
requirements of the Small Business 
Innovation Development Act and this 
policy directive. Agencies responsible 
for these procurement regulations are 
encouraged to initiate such changes. 
Regulatory provisions pertaining to 
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areas of SBA responsibility, as 
established by Pub. L. 97-219 and 99- 
443, will requre approval of the SBA 
Administrator or designee. SBA's Office 
of Innovation, Research and Technology 
is the appropriate office for coordinating 
such regulatory provisions. 

4. Personnel Concerned. All Federal 
Government personnel who are in 
involved in the administration, funding 
agreements and technical process of the 
Small Business Innovation Research 
Program and the establishment of goals 
for small business concerns in research 
or research and development (R/R&D) 
acquisition or grants. 

5. Distribution. Federal Government 
agencies and departments with Small 
Business innovation Research Programs 
and those required to establish small 
business research and development 
goals as directed by Pub. L. 97-219 and 
99-443. 

6. Originator. U.S, Small Business 
Administration, Office of Innovation, 
Research and Technology. 


Authorized By: 
Richard J. Shane, ; 
Assistant Administrator, Research and 
Technology. 
James Abdnor, 
Administrator, U.S. Small Business 
Administration. 
Contents 
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Science and Technology Policy. 
* 14. SBA Program to Monitor and Survey 
SBIR Activity. 

15. SBIR Information System. 

16. Smali Minority and Disadvantaged 
Business Concerns. 

17. Exemption for National Secerity or 
Intelligence Functions. 

Appendix: 


--- Instructions for SBIR Program Solicitation. 


Preparation. 
1. Purpose 


a. Section 9(j) of the Small Business 
Act (as amended by Pub. L. 97-219 and 
Pub. L. 99-443 requires that “the Smal! 





Federal Register / Vol. 53, No. 122 / Friday, June 24, 1988 / Notices 


Business Administration * * * Issue 
policy directive for the general conduct 
of the Small Business Innovation 
Research (SBIR) program within the 
Federal Government * * *” 

‘ b, This policy directive fulfills this 
statutory obligation and provides 
guidance to the participating Federal 
agencies for the general conduct of the 
SBIR program, including research or 
research and development (R/R&D) 
goaling requirements. Additional 
instructions may be issued by the Small 
Business Administration (SBA) as a 
result of public comment or experience. 
These instructions will be issued as 
additional or replacement pages for this 
directive. 


2. Summary of Legislative Provisions 


a. The Small Business Innovation 
Development Act of 1982, Pub. L. 97-219, 
that become law on July 22, 1982, 
amends the Small Business Act (15 
U.S.C. 631). 

(1) The purposes of the Act are to: 

(a) Stimulate technological 
innovation. 

(b) Use small business to meet 
Federal research and development 
needs. 

(c) Increase private sector 
commercialization of innovations 
derived from Federal research and 
development. 

(d) Foster and encourage minority and 
disadvantaged participation in 
technological innovation. 

(2) The Act mandates that Federal 
agencies establish SBIR programs if 
their FY 11982 extramural budgets for 
research or R&D exceed stated 
threshold figures ($100 million). The Act 
also requires agencies whose R/R&D 
budgets exceed a lower threshhold 
figure ($20 million), to establish specific 
goals for the participation of small 
business in contracts, grants, or 
cooperative agreements for research or 
R&D. q 

(a) No goal may be less than the 
percentage of the agency’s R/R&D 
budget expended with small business 
under grants, contracts, and cooperative 
agreements in the immediately 
proceeding fiscal year. 

(b) Agencies with budget over $100 
million shall have both programs. 

(3) The statutory requirements are 
aimed at assisting small business by 
establishing a uniform, simplified format 
for the operation of the SBIR programs 
while allowing the participating 
agencies flexibility in the content and 
operation of their individual SBIR 
programs. 

(4) The Act states that each 
participating agency will establish an 
SBIR program by reserving a statutory 


percentage of its extremural budget to 
be awarded to small business concerns 
for research or R&D through a uniform, 
three-phase process. 

(a) The first two phases will help 
agencies meet their research or R&D 
objectives. 

(b) The third phase, where 
appropriate, is to pursue commercial 
applications from the Government- 


~ funded research or R&D to stimulate 


technological innovation and the 
national return on investment from 
research or R&D or for further 
contracting or grant activities with 
Federal agencies through non-SBIR 
funding agreements. 

(5) The Act mandates that each 
agency required to have an SBIR 
program or to establish research or 
research and development goals must 
report annually to SBA. 

(a) Agencies having an SBIR program 
must also annually report to the Office ~ 
of Science and Technology Policy 
(OSTP). 

(b) The Act also requires SBA to 
acquire annual reports and monitor each 
agency's SBIR program and to report its 
findings annually to the House and 
Senate Committees on Small Business. 

b. On October 6, 1986, the President 
signed legislation which authorizes the 
SBIR Program through September 30, 
1983. 

(1) Effective March 31, 1985, Section 
2732(a) of Title VII of the Competition in 
Contracting Act of 1984, Pub. L. 98-369, 
must be read in conjunction with the 
procurement notice publication 
requirements of section 8{e) of the Small 
Business Act (15 U.S.C. 637{e)). 
Therefore, the notice publication 
requirements of the new law apply to 
agencies participating in the SBIR 
program which use contracts as their 
SBIR funding agrements. 

(a) As of March 31, 1985, any Federal 
executive agency intending to solicit a 
proposal for contract for property or 
services valued above $10,000 is 
required to submit a notice of the 
impending solicitation to the Secretary 
of Commerce for publication in the 
Commerce Business Daily. No agency 
shall issue its solicitation for a least 15 
days from the date of the publication of 
the notice. The agency may not establish 
a deadline for submission of proposals 
in response to such solicitation that is 
earlier than 30 days after the date on 
which the solicitation was issued. 

(b) The Competition in Contracting 
Act also requires that any executive 
agency awarding a contract for property 
or services valued at more than $25,000 
submit a notice for publication to the 
Secretary of Commerce announcing such 
an award for publication if a 


subcontract is likely to result from such 
contract. 

(2) The following are exemptions from 
the notice publication requirements: 

(a) In the case of agencies intending to 
solicit Phase I proposals for contracts in 
excess of $10,000, the head of the agency 
may exempt a particular solicitation 
from the notice publication requirements 
if he/she makes a written determination, 
with the concurrence of the 
Administrator of the Office of Federal 
Procurement Policy, that it is 
inappropriate or unreasonable to 
publish a notice before issuing a 
solicitation. : 

(b) The SBIR Phase II awards process 
is exempted. 


3. Minimizing Regulatory Burden 


a. Important objectives in establishing 
uniform SBIR program implementation 
are to: 

(1) Minimize the creation of new or 
compiex regulations. 

(2) Snsure that the program's 
requirements are met. 

(3) Simplify and standardize 
application of existing regulations 
related to the program. The explicit 
nature of the SBIR legislation concerning 
certain recognized acquisition 
procedures provides a strong base of 
authority for streamlining the process 
for obtaining research or R&D from 
small highly innovative business 
concerns. 

(a) The above includes funding 
allocations, centralized SBIR technology 
management, and routine operational 
implementation. 

(b) Where not contrary to existing 
statutory requirements, each agency is 
authorized to establish financial 
procedures and financing mechanisms 
that it deems necessary. to properly 
implement the SBIR program, including, 
but not limited to, obligating funds 
solely on the basis of proposal merit 
without regard to the purpose for which 
funds were originally appropriated, and 
transferring assessed funds to a single 
account to facilitate financial 
management, reporting, and oversight. 

(c) The participating agencies are 
encouraged to initiate or continue their 
development of simplified procedures 
that may be used on SBIR actions and to 
submit information concerning 
simplified procedures to the SBA for 
possible general program improvements. 

b. No participating agency may 
promulgate a rule or regulation that is 
contrary to or inconsistent with the SBIR 
legislation or this policy directive. 
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4. Definitions 


a. Research or Research and 
Development (R/R&D). Any activity that 
is: ; 

(1) A systematic, intensive study 
directed toward greater knowledge or 
understanding of the subject studied. 

(2) A systematic study directed 
specifically toward applying new 
knowledge to meet a recognized need. 

(3) A systematic application of 
knowledge toward the production of 
useful materials, devices, and systems 
or methods, including design, 
development, and improvement of 
prototypes and new processes to meet 
specific requirements. 

b. Extramural Budget. The sum of the 
total obligations for R/R&D minus 
amounts obligated for R/R&D activities 
by employees of the agency in or 
through Government-owned, 
Government-operated facilities, except 
that for the Agency for International 
Development it shall not include 
amounts obligated solely for general 
institutional support for international 
research centers or for grants to foreign 
countries and for the Department of 
Defense it shall not include amounts 
obligated solely for operational systems 
development. 

c. Federal Agency. An executive 
agency as defined in 5 U.S.C. 105, or a 
military department as defined in 5 
U.S.C. 102 except that it does not 
include any agency within the 
Intelligence Community as defined in 
Executive Order 12333, Section 3.4(f), or 
its successor orders. 

d. Funding Agreement. Any contract, 
grant, or cooperative agreement entered 
into between any Federal agency and 
any small business for the performance 
of experimental, developmental, or 
research work funded in whole or in 
part by the Federal Government. 

e. Subcontract. Any agreement, other 
than one involving an employer- 
employee relationship, entered into by a 
Federal Government funding agreement 
awardee calling for supplies or services 
required solely for the performance of 
the original funding agreement. 

f. Minority and Disadvantaged Small 
Business. A minority and disadvantaged 
small business concern is one that is: 

(1) At least 51 percent owned by one 
or more minority and disadvantaged ~ 
individuals; or in the case of any 
publicly owned business, at least 51 
percent of the voting stock of which is 
owned by one or more minority and 
disadvantaged individuals; and 

(2) Whose management and daily 
business operations are controlled by 
one or more of such individuals. 


A minority and disadvantaged 
individual is defined as a member of 
any of the following groups: * 

(1) Black Americans. 

(2) Hispanic Americans. 

(3) Native Americans. © 

(4) Asian-Pacific Americans. 

(5) Subcontinent Asian Americans. 

g. Small Business: A small business 
concern is one that, at the time of award 
of Phase I and Phase II funding 
agreements, meets the following criteria: 

(1) Is independently owned and 
operated, is not dominant in the field of 
operation in which it is proposing, has 
its principal place of business located in 
the United States and is organized for . 
profit; 


(2) Is at least 51 percent owned, or in | 


the case of a publicly owned business, 
at least 51 percent of its voting stock is 
owned by United States citizens or 
lawfully admitted permanent resident 
alliens; 

(3) Has, including its affiliates, a 
number of employees not exceeding 500, 
and meets the other regulatory 
requirements found in 13 CFR Part 121. 
Business concerns, other than 
investment companies licensed, or state 
development companies qualifying 
under the Small Business Investment 
Act of 1958, 15 U.S.C. 661, et seg., are 
affiliates of one another when either 
directly or indirectly (A) one concern 
controls or has the power to control the 
other; or (B) a third party or parties 
controls or has the power to control 
both. Control can be exercised through 
common ownership, common 
management, and contractual 
relationships. The term “affiliates” is 
defined in greater detail in 13 CFR 121. 
The term “number of employees” is also 
defined in 13 CFR 121. Business 
concerns include, but are not limited to, 
any individual, partnership, corporation, 
joint venture, association or 
cooperative. 

h. Women-Owned Small Business. A 
small business that is at least 51 percent 
owned by a woman or women who also 
control and operate it. “Contro/” in this 
context means exercising the power to 
make policy decisions. “Operate” in this 
context means being actively involved 
in the day-to-day management. 

i. Program Solicitation. A formal 
solicitation of proposals whereby a 
Federal agency notifies the small 
business community of its research or 
R&D needs and interests in selected 
areas and requests proposals in 
response to these needs from small 
business concerns. Announcements in 
the Federal Register or the Commerce 


1 43 CFR 124.105(b). 
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Business Daily are not to be considered 
substitutes for an SBIR program 
solicitation. 

j. United States means the 50 states, 
the territories and possessions of the ~ 
U.S., the Commonwealth of Puerto Rico, 
the Commonwealth of the Northern 
Mariana Islands, the Trust Territory of ° 
the Pacific Islands, and the District of 
Columbia. 


5. Participation Thresholds 


a. Each Federal agency which has an 
extramural budget for research or R&D 
in excess of $100,000,000 for FY 1982, or 
any fiscal year thereafter, shall expend 
not less than 0.2% of its extramural 
budget in FY 1983 or in such subsequent 
fiscal year as the agency has such 
budget, not less than 0.6% of such budget 
in the second fiscal year thereafter, not 
less than 1% of such budget in the third 
fiscal year thereafter, and not less than 
1.25% of such budget in all subsequent 
fiscal years with small business 
concerns specifically in connection with 
a Small Business Irinovation Research 
Program which meets the requirements 
of the Small Business Innovation 
Development Act of 1982 and 
regulations issued thereunder. 

b. Any Federal agency which has an 
extramural budget for research or R&D 
in excess of $10,000,000,000 for FY 1982 
shall expend not less than.0.1% of its 
extramural budget in FY 1983, not less 
than 0.3% of such budget in the second 
fiscal year thereafter, not less than 0.5% 
of such budget in the third fiscal year 
thereafter, not less than 1% of such 
budget in the fourth fiscal year. . 
thereafter, and not less than 1.25% of 
such budget in all subsequent fiscal 
years with small business concerns 
specifically in connection with a Sma/i/ 
Business Innovation Research Program 
which meets the requirements of the 
Small Business Innovation Develpment 
Act of 1982 and regulations issued 
thereunder. 

c. Each Federal agency which has a 
budget for research or R&D in excess of 
$20 million for any fiscal year beginning 
with FY 1983 or subsequent year shall 
establish goa/s specifically for funding 
agreements for research or R&D to small 
business concerns, and no goal 
established shall be less than the 
percentage of the agency's research and 
R&D budget expended under funding 
agreements with small business 
concerns in the immediately preceding 
fiscal year. 

d. SBIR awards may not be counted 
toward this non-SBIR goal achievement- 
and-non-SBIR awards to small business 
concerns may not be counted toward 
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meeting SBIR Program funding levels or 
achievement. 

e. No agency, at its own discretion, 
may unilaterally cease participation in 
the SBIR Program. R/R&D agency 
busgets may cause fluctuations and 
trands which must be reviewed in light 
of program purposes. An agency may be 
considered by SBA for a phased 
withdrawal from participation in the 
SBIR Program over a priod of time 
sufficient in duration to minimize any 
adverse impact on smal] business 
concerns. 

- However, the SBA decision 
concerning such a withdrawal will be 
made on a case-by-case basis and will 
depend on significant changes to 
extramural R/R&D three year forecasts 
as found in the Office of Management 
and Budget (OMB) Special Analysis K 
Report entitled “Research and 
Development in the Budyet of the United 
States Government” and National 
Science Foundation breakdowns of total 
R/R&D obligations which are published 
in the “Federal Funds for Research and 
Development.” 

Therefore, any withdrawal of a 
Federal participating agency from the 
SBIR Program will be accomplished in a 
standardized and orderly manner as 
stated above. 

Voluntary participation in the SBIR 
Programs by Federal agencies not 
otherwise qualified for such 
participation may be permitted under 
this Policy Directive. 

Federal agencies seeking to 
participate in SBIR would need to 
submit their requests to SBA. Voluntary 
participation would require the written 
approval of the SBA Assistant 
Administrator for innovation, Research 
and Technology subsequent to review of 
the request. 


6. Small Business Innovation Research 
Program 

a. The SBIR program is a phased 
process uniform throughout the Federal 
government of soliciting proposals and 
awarding funding agreements for R/R&D 
to meet stated agency needs or 
missions. 

b. Each agency shall at least annually 
issue an SBIR solicitation that sets forth 
a substantial number of R/R&D topic 
and subtopic areas consistent with 
. stated agency needs or missions. Both 
the list of topics and the description of 
the topics and subtopics shall be 
sufficiently comprehensive to provide a 
wide range of opportunity for small 
business concerns to participate in the 
agency research or R&D programs. 
Topics and subtopics shall emphasize 
the need for proposals with advanced 
concepts to meet supecific agency 


research or R&D needs. Each topic and 
subtopic shall describe the needs in 


sufficient detail so as to assist small 
firms in providing on-target responses, 


but shall not involve detailed 


specifications to prescribed solutions of 
the problems. Unsolicitied proposals or 
proposals not respending to stated 
tepics or subtopics are not elighble for 
SBIR awards. 

c. Because the program is intended to 
increase the use of small business firms 
in Federa] R&D, for Phase J-a minimum 
of two-thirds of the research and/or 
analytical effort must be performed by 
the proposing firm. For Phase Il—a 
minimum of one-half of the research 
and/or analytical effort must be 
performed by the proposing firm. 
Deviations from these requirements 
must be approved in writing by the 
funding agreement officer. For both 
Phase I and Il, the primary employment 
of the principal investigator must be 
with the small business firm at the time 
of award and during the conduct of the 
proposed effort. Primary employment 
means that more than one-half of the 
principal investigator's time is spent in 
the employ of the small business. 
Primary employment with a small 
business precludes full time employment 
at another organization. The Federal 
agencies participating in the SBIR 
Program may further resirict their 
definition based on their respective 
needs for specific cases as long as they 
meet the requirements of this Policy 
Directive. 

Also, for both Phase I and Phase Il, 


*. the research or R&D work must be 


performed by the small business 
concern in the United States, as defined 
in paragraph 4j of this Policy Directive. 

d. To stimulate and foster 
technological innovation, including 
increasing private sector applications of 
Federal R/R&D, the program must 
follow a uniform competitive process of 
three phases: 

(1) Phase I. Phase | involves a 
solicitation of proposals to conduct 
feasibility related experimental or 
theoretical research or R&D efforts on 
described agency requirements. The 
object of this phase is to determine the 
technical feasibility of the proposed 
effort and the quality of performance of 
the small business concern with a 
relatively small agency investment 
before consideration of further Federal 
support in Phase II. 

{a) Several different proposed 
solutions to a given problem may be 
funded. 

(b) Proposals will be evaluated on a 
competitive basis and awards shall be 
made primarily on the basis of scientific 
and technica! merit. Secondary 
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considerations may include program 
balance, critical agency requirements, 
and whether the proposal indicates 
potential commercial applications in 
addition to meeting agency needs. 

(c) Only awardees in Phase I are 
eligible to participate in Phase II. 
Agencies may include a provision 
requiring submission of a Phase I 
proposal as a deliverable item under 
Phase I. 

(2) Phase II. The object of Phase Ill is 
to continue the R/R&D effort from Phase 
I. Phase I awardees are eligible for 
consideration of Phase II SBIR funding 
agreements only at the Federal 
participating agency which awarded 
Phase I of the project.2 Funding shall be 
based upon the results of Phase I and 
the scientific and technical merit of the 
Phase Ii proposal. Phase Il awards may 
not necessarily complete the total 
research and development that may be 


“required to satisfy commercial or federal 


needs beyond the SBIR program. 
Completion of the research and 
development may be through Phase Iil. 
The Government is not obligated to fund 
any specific Phase II proposal. The SBIR 
Phase II award decision requires that, 
where proposals are evaluated as being 
of approximately equal merit, special 
consideration shall be given those that 
have demonstrated third phase, non- 
Federal capital commitments. 

(3) Phase III. Where appropriate, 
Phase III is to be conducted with non- 
Federal funds by the small business 
concern to pursue commercial 
applications of the government R/R&D 
funded in Phases I and II. Phase III also 
may involve follow-on non-SBIR funded 
R&D or production funding agreements 
with a Federal agency for potential 
products or processes intended for use 
by the United States Government. 


7. Unilateral Actions of Participating 
Agencies and Departments 


The Act requires each participating 
agency to: 

a. Unilaterally determine the 
categories of projects to be included in 
its SBIR program. 

b. Release SBIR solicitations in 
accordance with the SBA master 
schedule. 

c. Unilateraliy receive and evaluate 
proposals, resulting from SBIR 
solicitations and make awards. 

d. Administer its own SBIR funding 
agreements or delegate such 
administration to another agency. 

e. Make payments to recipients of 
SBIR funding agreements on the basis of 


2 (SPIN 87-01). 
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progress toward or completion of the 
funding agreement requirements. 

f. Make annual repart on the SBIR 
program to.SBA and the Office of 
Science and Technology Policy. 


8. SBA Source File 


a. SBA Small Business Innovation 
Research (SBIR) Program Source File. 
The SBA has developed and maintains 
an SBIR mailing list of interested small 
business concerns. In maintaining this 
list, SBA adheres to the provisions of 
The Freedom of Information Act, The 
Privacy Act of 1974, 13 CFR 102.20 and 
13 CFR 102.3{j}. This list is available to 
the Federal participating agencies for 
SBIR solicitation purposes. Written 
requests containing justification for the 
need of labels from this mailing list 
should be submitted to the Office of 
Innovation, Research & Technology, U.S. 
Small Business Administration, 1441 L 
Street, Northwest, Washington, DC 
20416. A two-week period is required to 
fill these requests. 

b. SBA Procurement Automated 
Source System (PASS). SBA's Office of 
Procurement Assistance has a 
Procurement Automated Source System 
(PASS) that maintains capability 
profiles of small businesses interested in 
Federal Government procurement 
opportunities. This sytem is used by 
Federal agencies and major prime 
contractors to identify small concerns 
with capabilities needed by the agencies 
or prime contractors. Agencies 
interested in accessing PASS should 
contact their nearest SBA Procurement 
Assistance Office. 

c. Federal Procurement Data System 
(¥PDS). Participating agencies should 
review FPDS data that identify small 
business awardees of research or R&D 
contracts as.a potential supplement to 
their existing source data base. 

d. Other Sources. Agencies may 
maintain their own mailing lists or use 
other sources, 


9. SBA Coordination of SBIR 
, Solicitation Schedules 


a. The Act requires issuance of SBIR 
(Phase fj Program Solicitations in 
accordance with a master schedule 
coordinated between SBA and the 
Federal participating agency. The SBA 
organization responsible for 
coordination is: Office of Innovation, 
Research and Technology, U.S. Small 
Business Administration, 1441 L Street 
NW.., Washington, DC 20416. 

b. For maximum participation by 
interested small business concerns, it is 
imporant that the planning, scheduling 
and coordination of agency SBIR 
solicitation release dates be.completed 
as early as practicable in order to 


accommodate the commencement of the 
fiscal year on October 1. Bunching of 
agency SBIR solicitation release and 
closing dates may prohibit small 
concerns from the preparation and 
timely submission of proposals for more 
than one SBIR project. SBA’s 
coordination of agency schedules will 
minimize the bunching of proposed 
release and closing dates. Participating 
agencies may elect to publish multiple 
solicitations within a given fiscal year to 
facilitate in-house agency proposal 
review and evaluation scheduling. 

c. To. accomplish the MASTER 
SCHEDULE coordination process, the 
following procedure will be followed: 

(1) The SBA may publish four pre- 


solicitation announcements annually, in ~ 


each quarter of the fiscal year. It is 
intended that the dates of publication 
will be December 20, March 20, June 20, 
and September 20. The Agency 
solicitation release date shall not be 
prior to 70 days after publication of the 
Pre-Solicitation Announcement (PSA) 
which contains notice of that specific 
SBIR solicitation. 

(2) Each agency representative will 
notify SBA in writing of its proposed 
solicitatidn release and proposal due 
dates on or before August 2. The SBA 
and the agency representatives will 
coordinate the resolution of any 
conflicting agency solicitation dates by 
the setond week of August. 


10. SBA (Phase I) Pragram Pre- 
Solicitation Announcements 


a. SBA Publication. The SBA, as 
required by public law, shall prepare 
and publish Phase I SBIR Pre- 
Solicitation Announcements (PSA) 
covering all participating Federal 
agencies. Any agency solicitation 
announcement changes that occur prior 
to or after the release of the PSA must 
immediately be reported in writing to 
the SBA by the agency SBIR 
Representative. If possible, 
announcement amendments will be 
released reflecting such changes. Each 
issue of the: PSA will be based upon 
data received from the participating 
agencies. However, the agencies are 
advised that: 

(1) The publication of the PSA is not 
intended to restrict. or prohibit 
application of customary or other 
internal agency precedures, designed: to 
obtain publicity for its research or R&D 
programs. 


(2) The PSA publications by SBA shall: 


not be interpreted as a substitute or 
relief vehicle for existing statutory and 
regulaiury: publication requirements 
related to. individual or specific 
procurement/grant actions. 
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b. Pre-Solicitation Announcement 
(PSA) Content. The SBIR PSA will 
include sufficient data to effectively 
apprise interested sma!l business 
concerns throughout the Nation of 
forthcoming SBIR Program 
solicitations—thereby assisting the 
participating agencies in identifying 
prospective responsible sources. The 
agencies shall provide the required 
information to SBA no later than 30 
days prior to the PSA release date in 
accordance with the master schedule. 
The following information is required: 

(1) The list of topics upon which 
research or R&D proposals will be 
sought. Each research or R&D topic shall 
have up to 10 words in its title. 

(2) Agency address and/or phone 
number from which SBIR Program 
Solicitations can be obtained. ° 

(3) Names, addresses, and phone 
numbers of agency contact points where 
SBIR-related inquiries may be directed. 

(4) Release date(s) of Program 
Solicitation(s), 

(5) Closing date(s) for receipt of 
proposals. : 

(6) Estimated number and average 
dollar amounts or level of effort of Phase 
I awards to be made under the 
solicitation. 

c. For these agencies. which use both 
general topic and more specific subtopic 
designations in their SBIR solicitations, 
the topic data to be submitted for 
purposes of PSA publication should 
accurately describe the research 
solicited. Rather than just announcing 
topic information characterized as 
“Chemistry” or “Aerodynamics,” it is 
more appropriate to summarize the 
subtopic statements. 


11. Simplified, Standardized and Timely 
SBIR Program Solicitations 


a Instructions for SBIR Program 
Solicitation Preparation. The Small 
Business Research Development Act 
(Pub. L. 97-219) requires ‘“* * * 
simplified, standardized and timely 
SBIR solicitations” (Sec. 4{j)(1}). Further, 
the Act requires the SBIR programs of 
participating agencies to use a “uniform 
process” (Sec. 4(e}(4)) and that the 
regulatory burden: of participating in the 
SBIR programs be minimized. 

b. Therefore, the instructions in 
Appendix 1 of this Policy Directive 
purposely depart from-normal 
Government solicitation format and 
requirements. SBIR Program 
Solicitations shall be prepared 
according to the attached Appendix 1. 

c. Agencies shali provide the SBA 
Office of Innovation, Research and 
Technology, 5 copies of each solicitation . 
and any modifications thereto no later 





Federal Register / Vol. 53, No. 122 / Friday, June 24, 1988 / Notices 


than the date of release of the 
solicitation or modification to the public. 

d. Non-SBIR R/R&D-Related Actions. 
It is not intended that the SBIR Program 
Solicitation replace or be used:as a 
substitute for unsolicited proposals or 
R/R&D awards to small business 
authorized by existing regulations; nor, 
are the SBIR Program Solicitation 
procedures intended to prohibit other 
agency R/R&D actions with small 
business concerns that are carried on in 
accordance with applicable statutory/ 
regulatory authorizations. 


12. Simplified and Standardized Funding 
Process 


In its requirement for the 
establishment of a “simplified, 
standardized funding process,” the SBIR 
legislation requires that specific 
attention be given to the following areas 
of SBIR program administration: 

a. Timely Receipt and Review of 
Proposals. 

(1) Participating agencies shall 
establish.firm schedules and review 
formats for appropriate distribution of 
the proposals for reviewing 
recommendations and submission to the 
SBIR program for award determinations. 

(a) All activities related to Phase I 
proposal reviews shall normally be 
completed and awards made within 6 
months from the closing date of the SBIR 
solicitation. 

(b) The SBIR Program Solicitations for 
Phase I will establish proposal 
submission dates. Related to Phase II 
activity, an agency may establish set 
proposal submission dates; however, it 
is anticipated that each agency will 
negotiate mutually acceptable proposal 
submission dates with individual Phase 
I performers, accomplish proposal 
reviews expeditiously, and proceed with 
awards. While it is recognized that 
Phase II arrangements between the 
agency and proposer may require more 
detailed negotitation to establish terms 
acceptable to both parties, the agencies 
must not sacrifice the research or R&D 
momentum created under Phase I by 
engaging in unnecessarily protracted 
Phase II proceedings. 

(c) It can be anticipated that SBIR 
participants will submit duplicate or 
similar proposals to more than one 
soliciting agency when the work 
projects appear to involve similar topics 
or requirements which are within the 
expertise and capability levels of the 
small business proposer. To the extent 
reasonably feasible. Interagency funding 
duplications related to acquiring similar 
technology under the SBIR or other 
Federal programs should not occur. for 
this purpose, the standardized SBIR 
Program Solicitation will require the 


. 


proposers to indicate the name and 
address of the agencies to which 
duplicate or similar proposals were 
made and to identify by. subject the 
prejects for which the proposal was 
submitted and the dates submitted. The 
same information will be required for 
any previous Federal Government 
awards. To assist in avoiding duplicate 
funding, each agency shall provide SBA 
and each participating SBIR agency 
with a listing of Phase I and Phase II 
awardees including the complete 
address and title of the project. This 
information should be distributed no 
later than release of such information to 
the public. 

b. Review of SBIR Proposals. 
Agencies are encouraged to use their 
normal review process for SBIR 
proposals whether internal or external 
evaluation is used. A more limited 
review process may be used for Phase I 
due to the larger number of proposals 
anticipated. Where appropriate, “peer” 
reviews, that are external to the agency, 
are authorized by the SBIR legislation. 
Participating agencies are cautioned that 
all review procedures shall be 
formulated to minimize any possible 
conflict of interest as it pertains to 
proposer proprietary data. The 
standardized SBIR solicitation will 
advise potential proposers that 
proposals may be subject to an 
established external review process, but 
that the proposer may include company 
designated properietary information in. 
its proposal. 

c. Proprietary Information Contained 
in Proposals. In preparation of the 
standardized SBIR Program Solicitation 
as described in Appendix 1 of this 
Policy Directive, provisions will be 
included requiring confidential 
treatment of proprietary information to 
the extent permitted by law. @fferors 
will be discouraged from submitting 
information considered proprietary 
unless it is deemed essential for proper 
evaluation of the proposal. The 
solicitation will require that all 
proprietary information be clearly 
identified and marked with a prescribed 
legend. Agencies may elect to require 
proposers to limit properietary 
information to that essential to the 
proposal and to have such information 
submitted on a separate page or pages 
keyed to the text. 

d. Selection of Phase I Awardees. 
Participating agencies shall establish a 
proposal review cycle wherein 
successful and unsuccessful proposers 
shall be notified of final award 
decisions within 6 months of the 
agency's Phase | proposal closing date. 
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(1) The standardized Program 
Solicitation (Appendix 1 of this Policy 
Directive) shall: 

(a) Advise Phase I proposers that 
additional information may be 
requested by the awarding agency to 
evidence awardee responsibility for 
project completion. 

(b) Contain information advising 
potential offerors of basic proposal 
evaluation criteria, such as legally 
required Phase II special consideration 
to proposals that have demonstrated 
third phase, non-Federal follow-on 
funding commitments. 

(2) Phase II proposal submissions, 
review, and selections shall be managed 
by arrangements between the agency 
and each Phase I performer considered 
for Phase II award. 

(a) Within 30 days of the date of 
award of funding agreements—three 
copies of the Technical Abstract 
(containing all infromation described in 
Appendix 1, para. III, C 1-7) for Phase I 
and Phase II awards shall be submitted 
to the SBA. 

e. Rights in Data Developed Under 
SBIR Funding Agreement. The SBIR 
legislation provides for “retention of 
rights in data generated in the 
performance of the contractby the small 
business concern.” 

(1) Thie legislative history clarifies 
that the intent of the statute is to 
provide authority for the participating 
agency to protect technical data 
generated under the funding agreement, 
and to refrain from disclosing such data 
to competitors of the small concernor — 
from using the information to produce 
future technical procurement 
specifications that could harm the small 
business that discovered and developed 
the innovation until the small business 
has a reasonble chance to seek patent 
protecion if appropriate. - 

(2) Therefore, except from program 
evaluation, participating agencies shall 
protect such technical data for a period 
of 2 years from the completion of the 
project from which the data were 
generated unless the agencies obtain 
permission to disclose such data from 
the contractor or grantee. However, at 
the conclusion of the 2-year period, the 
Government shall retain a royalty-free 
license for Government use of any 
technical data delivered under an SBIR 
funding agreement whether patented or 
not. 

f. Title Transfer of Agency Provided 
Property. Under SBIR legislation, title to 
equipment purchased in relation to 
project performance with funds 
provided under SBIR funding 
agreements may be transferred to the 
awardee where such transfer would be 
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more cost effective than recovery of the 
property by the government. 

g. Cost Sharing. 

(1) Cost participation could serve the 
* mutual interest of the participating 
agencies and certain SBIR performers by 
helping to assure the efficient use of 
available resources. Cost-sharing, 
however, shall not normally be 
encouraged except where required by 
other statutes. 

(2) Except where required by other 
statutes, participating agencies shall not, 
as a general policy, request or require 
cost sharing on Phase I and Phase I 
projects. The standardized SBIR 
Program Solicitation (Appendix 1) will, 
however, provide information to 
prospective SBIR performers concerning 
cost-sharing. Cost participation will not 
be a consideration factor in evaluation 
of Phase I and Phase II proposals except 
where required by other statutes. 

h. Payment Schedule and Cost 
Principles. 

(1) Consistent with Sec. 4 of the SBIR 
legislation (Section 9{j)(2}(H) of the 
Smail Business Act (as amended by Pub. 
L. 97-219}), SBIR performers may be 
paid under an applicable, authorized 
progress payment procedure or in 
accordance with a negotiated/ 
definitized price and payment schedule. 
Advance payments are optional and 
_ be made under appropriate public 

aw. 

(2). All SBIR funding agreements shall 
use, as: appropriate, current cost 
priciples and procedures authoized for 
use by the participating agencies. 

1. Funding Agreement Types and Fee 
or Profit. The legislative requirements 
for uniformity and standardization 
require that there be consistency in 
application of SBIR program provisions 
among participating agencies. This 
consistency must consider, however, the 
need for flexibility by the various 
agencies in missions and needs as well 
as the wide variance in funds required 
to be devoted to SBIR programs in the 
agencies. The following guidelines are 
for the purpose of meeting these 
requirements: 

(1) Funding Agreement, The choice of 
type of funding agreement (contract, 
grant, or cooperative agreement) rests 
with the awarding agency but must be 
consistent with the guidelines in Pub. L. 
95-224 (41 U.S.C. 501), as amended by 
Pub. L. 97-258 (31 U.S.C. 6301-6308). 

(2) Fee or Profit. Unless expreessly 
excluded by statute, awarding agencies 
are to provide for a reasonable fee or 
profit on SBIR funding agreements, 
including grants, consistent with normal 
profit margins provided to profit-making 
firms for R/R&D work. 


]. Periods of Performance and 
Extensions. 

(1) In keeping with the legislative 
intent to make a large number of 
relatively small awards, modification of 
funding agreements to extend periods of 
performance, merease the scope of 
work, or to increase the dollar amount 
should be minimized, except for options 
in the original Phase I or H awards. 

(2) Phase L Period of performance 
should normally not exceed 6 months 
except where agency needs or research 
plans require otherwise. Exceptions 
should be minimized. 

(3) Phase Il. Period of performance 
under Phase II is the subject of 
negotiations between the selected Phase 
I recipient and the awarding agency. 
However, the duration of Phase II 
should normally not exceed 2 years. 
Exceptions should be minimized. 

K. Dollar Value of Awards. 

(1) The SBIR legislation does not 
establish limitations on dollar amounts 
of Phase I or Phase fl awards. The 
legislative history clearly envisions a 
large number of relatively small awards 
of “up te $50,000” and “up. to: $500,000” 
for Phase I and if respectively. While no 
specific limitations on dollar amounts 
for Phase I or H are established by this 
Policy Directive, and while it is 
recognized that some research or R&D 
projects will require larger award, 
agencies should strive to plan SBIR 
projects so that the majority of Phase I 
awards will be $50,000 (or 4 persons 
year) or less and the majority of Phase H 
awards will be $500,000 or less, SBA will 
amend the policy directive as required 
to adjust the $50,000 and $500,060. 
amounts to compensate for inflation. 

(2) After award of any funding 
agreement exceeding $50,000 for Phase I 
or $500,000 for Phase Il, the agency SBIR 
representative shall provide SBA with 
written justification of such action. This 
justification shall be submitted with the 
SBIR Annual Report data. Similar 
justification is required for any dollar 
increase of a funding agreement which 
would bring the cumulative dollar 
amount to a total in excess of the 
aforestated amounts. (13b{8) of this 
Policy. Directive.) 

I. Grant Authority. The Small Business 
Innovation Development Act does not, 
in and of itself, convey grant authority. 
Each agency must secure grant authority 
in accordance with its normal 
procedures. 

m. Conflicts of interests. Participating 
agencies are cautioned that awards 
made to firms ewned by or employing 
current or previous Federal Government 
employees could creates conficts of 
interest fer those employees in 
violation! of the Ethics in Government 
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Act of 1978 (Pub. L. 95-521, as amended 
by Pub. L. 96-19 and Pub. L. 96-28). Each 
participating agency should refer to the 
standards of conduct review procedures 
currently in effect for its agency to 
ensure that such conflicts of interest do 
not arise. 


13. Annual Report to SBA and Office of 
Science and Technology Policy 


The Small Business Innovation 
Development Act requires a “simplified, 
standardized and timely annual report” 


. from the participating agencies in the 


SBIR program and those agencies 
required to establish small business R/ 
R&D goals to the SBA and OSTP. The 
following paragraphs cite the dates such 
reports are due, the kinds of information 
to be included, and the number of copies 
to be submitted to SBA. 

a. Reporting Dates to SBA. 

Reporting shall be on an annaul basis 
and will be for the period ending 
September 30.of each fiscal year. The 
report is due to SBA by March 15 of 
each year. Example: The report for FY 
1987 (October 1, 1986—September 30, 
1987) should be submitted to SBA by 
March 15, 1988. 

b. Small Business Innovation 
Research (SBIR) Program (awards over 
$10,000). 

(1) Agency total fiscal year, for FY 
1983 and each year thereafter, 
extramural research and development 
total obligations as reported to the 
National Science Foundation pursuant 
to Special Analysis K of the United 
States budget. 

(2) SBIR program total fiscal year 
dollars derived by applying the statute 
per centum to the agencies extramural 
research and research and development 
total obligations. 

(3) SBIR program fiscal year dollars 
obligated through SBIR program funding 
agreements for Phase I and Phase H. 

(4) Number of SBIR individual 
solicitations released during the fiscal 
year and the number of topies and 
subtepies contained in each solicitation. 

(5} Number of copies of each SBIR 
solicitation distributed by the 
participating agency. : 

(6) Number of proposals received by 
the agency for each topic and. subtopic 
in each SBIR solicitation. 

(7) For both Phase I and If the SBIR 
awardee’s name and address, 
solicitation topic and subtopic, 
solicitation number, project title, and 
total dollar amount of funding 
agreement. Identify minority and 
disadvantaged small business, women- 
owned small business and Phase If 
awardees with a follow-on funding 
commitment. 
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(8) A written justification for the 
award of any SBIR funding agreement 
exceeding $50,000 for Phase I or $500,000 
for Phase II as stated in Section 12k(2) of 
this Policy Directive. 

(9) The names and addresses of small 


business concerns for whom the Phase I . 


process exceeded the 6-month period 
from the closing date of the SBIR 
solicitation to award of the Funding 
Agreement. (See 12a(1)(a) of this Policy 
Directive.) 

(10) For an agency Phase III award 
using non SBIR Federal funds, to 
continue a Phase II project, the agency 
shail provide the name, address, project 
title and dollar amount obligated. 

c. Small Business Research and 
Research and Development Goaling 
Program (non-SBIR awards over 
$10,000). 

(1) Agency previous fiscal year’s total 
R/R&D budget authority. 

(2) Agency previous fiscal year’s total 
R/R&D obligated dollars to small 
business, minority and disadvantaged 
small businesses and women-owned 
small business under funding 
agreements and the percentage to the 
agency's total R/R&D obligations. 

(3) Agency current fiscal year total R/ 
R&D budget. 

(4) Agency current fiscal year total R/ 
R&D small business goal based on the 
percentage of obligations to small 
businesses made the previous fiscal 
year. 

(5) Current fiscal year achievement of 
the singular small business R/R&D goal 
and the dollars obligated through prime 
funding agreements by categories of 
small business, minority and 
disadvantaged small business and 
women-owned small business. 

d. Agency Research and Research 
and Development Funding Agreements 
(SBIR and goaling program awards over 
$10,000). 

Report the total number and dollar 
value of R&R&D awards under 
subparagraph b. and c. above made 
pursuant to the categories of contracts, 
cooperative agreements or grants. 
Identify SBIR awards of a participating 
agency, and compare the number and 
amount of such awards with awards to 
other than small business concerns. 

e. Agency Reports. 

Submit five copies of each report to 
the SBA Office of Innovation, Research 
and Technology, 1441 “L” Street, NW., 
Washington, DC 20416. 


14. SBA Program to Monitor and Survey 
SBIR Activity 


a. Examples of SBIR Areas to be 
Monitored by SBA. 

(1) SBIR Funding Allocations. Of 
major significance to the success of the 


SBIR program is the magnitude and 
nature of the agencies’ funding 
allocations identified for fiscal year 
SBIR applications. The SBIR legislation 
explicitly relates to both the definition 
of the SBIR effort, research or R&D (as 
defined in the Act and OBM Circular A- 
11), and the mathematical methodology 
for determining fiscal year participation 
levels for all work categorized within 
the statutory definitions. SBA will 
monitor these allocations. 

(2) Program Solicitation and Award 
Status. The accomplishment of 
scheduled SBIR events, such as Program 
Solicitation release and contract, grant, 
or cooperative agreement award, is 
critical to meeting statutory mandates 
and to operating an effective, useful 
program. SBA plans to monitor these 
and other operational features of SBIR 
program implementation including the 
status of awards taking longer than the 6 
month period set forth in 12a(1)(a) of 
this Policy Directive. Except in instances 
where SBA assistance is requested 
related to a specific SBIR project, 
contract, etc., SBA does not intend to 
monitor administration of the 
agreements. 

(3) Follow-on Funding Commitments. 
SBA may monitor whether follow-on 
non-Federal funding commitments 
obtained by Phase II awardees for Phase 
III were considered in the evaluation of 
Phase II proposals as required by the 
Act. 

(4) Agency Rules and Regulations. It 
is essential that no implementing 
regulation be promulgated by the 
participating agencies that is 
inconsistent with or contradicts either 
the letter or intent of the legislation and 
this directive. SBA’s monitoring activity 
will include review of rules and 
regulations and procedures generated to 
facilitate intra-agency SBIR program 
implementation. 


15. SBIR Information System 


SBA will prepare and distribute 
information materials (pamphlets, fact 
sheets and news releases as 
appropriate) that describe the basic 
elements of the SBIR program. 

a. The legislative requirement for an 
SBA-maintained information system is 
not interpreted as prohibiting 
participating agencies from publicizing 
SBIR activities relating to individual 
agency programs to identify 
organizational structures actually 
responsible for carrying out SBIR 
operational functions. 

(1) In view of certain joint SBA/ 
agency activities required by the SBIR 
legislation, publication of information 
may often be most effectively 
accomplished in concert. 
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(2) The participating agencies are 
invited to advance suggestions to SBA 
concerning existing information systems 
that may be tailored to serve specific 
SBIR publication needs. 

b. SBA identifies in its SBIR 
publications points of contact for 
obtaining SBIR-related information. 

(1) All participating agencies will 
establish and maintain contact points to 
process inquiries related to specific 
agency SBIR activities. 

c. In December of 1986, the SBA Office 
of innovation, Research and Technology 
initiated a system of sharing SBIR 
Program and Policy information known 
as SBIR Program Information Notices 
(SPIN). This system is not intended to 
replace the SBIR Policy Directive but 
rather to convey significant items of 
mutual interest as they occur. 
Amendments to the Policy Directive will 
be designated as such and may be by 


* letter. These amendments will be 


incorporated directly into the Policy 
Directive at a later date. 


16. Small Minority and Disadvantaged 
Business Concerns 


Pub. L. 97-219 (Sec. 2(b)(3)) states that 
one of its purposes is “to foster and 
encourage participation by minoirty and 
disadvantaged persons in technological 
innovation.” 

a. To carry out this purpose of the 
statue. SBA and the Federal 
participating agencies will make 
outrearch efforts to find and place 
innovative small minority and 
disadvantaged concerns in the SBIR 
program information system. 

b. The SBA will develop, participate 
in, and, when appropriate and feasible, 
sponsor seminars for innovative small 
minority and disadvantaged concerns 
and individuals to inform them of the 
SBIR program. 

c. The SBA will inform small minority 
and disadvantaged concerns and 
individuals of Federal and commerical 
assistance and services available for 
SBIR program participants. 

d. While these individuals and small 
concerns will be required to compete for 
SBIR awards on the same basis as all 
other small business concerns, 
participating agencies are encouraged to 
work independently and cooperatively 
with SBA to develop methods to 
encourage qualified small minority and 
disadvantaged firms to participate in 
their SBIR programs. 


17. Exemption for National Security or 
Intelligence Functions 


a. The SBIR legislation provides for 


exemptions related to the simplified, 
standardized funding process “* * * if 
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national security or intelligence 
functions clearly would be jeopardized.” 
This “exemption” should not be 
interpreted as a blanket exemption or 
prohibition of SBIR participation 
concering acquisition of effort related to 
these subjects and functions except as 
specifically defined under Section 4 
(Section 9(e)(2) of the Small Business 
Act (as amended by Pub. L. 97-219)) of 
the SBIR public law. Agency technology 
managers in directing R/R&D projects 
under the SBIR program, where the 
project subject matter may be 
particularly sensitive to national 
security must make a determination on 
which, if any, of the standardized 
proceedings clearly place national 
security and intelligence functions in 
jeopardy, then proceed with an . 
acceptable modified process to complete 
the SBIR action. 

b. It is anticipated that SBA's SBIR 
program monitoring activities, except 
where prohibited by security 


considerations, shall include a review of © 


nonconforming SBIR actions, justified 
under this public law provision. 


Appendix 


Instructions for SBIR Program 
Solicitation Preparation 


The Small Business Innovation 
Development Act (Pub. L. 97-219) 
requires ‘“‘* * * simplified, standardized 
and timely SBIR solicitations” (Sec. 4, 
Section 9(j)(1)). Further, the Act requires 
the SBIR programs of participating 
agencies to utilize a “uniform process” 
(Sec. 4, Section 9(E)(4)) and that the 
‘regulatory burden of participating in the 
SBIR programs be minimized. Therefore, 
the following instructions purposely 
depart from normal government 
solicitation formats and requirements. 
SBIR solicitations will be perpared and 
issued as Program Solicitations in 
accordance with the following 
instructions. 


Limitation in Size of Solicitation 


In the interest of meeting the 
legislative requirement for simplified 
and standarized solicitations, the entire 
SBIR solicitation with the exception of 
Section VIII “Research Topics,” 
described below, shall be limited to 20 
pages. There is no page limit on Section 
VIII “Research Topics.” 


Format 


SBIR Program Solicitations will be 
prepared in a simplified, standardized, 
easily read, easy to understand format 
including a cover sheet, a table of 
contents and the following sections in 
the order listed (content of each section 
is discussed below): 


I. Program Description 

II. Definitions 

III. Proposal Preparation Instructions 
and Requirements 

IV. Method of Selection and Evaluation 
Criteria 

V. Considerations 

VI. Submission of Proposals 

VIL. Scientific and Technical 
Information Sources 

VIII. Research Topics. 


Cover Sheet 


The cover sheet ot title page of an 
SBIR Program Solicitation shall clearly 
identify the solicitation as a Small 
Business Innovation Research (SBIR) 
Program Solicitation, identify the agency 
releasing the solicitation, specify date 
(or dates) on which proposals are due 
under the solicitation, and state the 
solicitation number. 


“Instructions for Preparation of SBIR 
Program Solicitation Sections I through 
Vil 


1. Program Description 


A. Summarize in narrative form the 
invitation to submit proposals and the 
objectives of the SBIR program. 

B. Describe in narrative form the 
agency's SBIR program including a 
descripton of the three phases. Note in 
your description that the solitation is for 
Phase I proposals only. 

C. Describe program eligibility, as 
follows: 

Eligibility. Each concern submitting a 
proposal must qualify as a small 
business for research or R&D purposes 
at the time of award. In addition, the 
primary employment of the principal 
investigator must be with the small 
business firm at the time of award and 
during the conduct of the proposed 
research. Also, for both Phase I and 
Phase II, the research or R&D work must 
be performed in the United States as 
defined in 4j of this Policy Directive. 

D. List name, address and telephone 
number of agency contacts for general 
information on the SBIR Program 
Solicitation. : 


II. Definitions 


Whenever terms are used that are 
unique to either the SBIR program, a 
specific SBIR solicitation or a portion of 
a solicitation, they will be defined in a 
separate section entitled “Definitions.” 
As a minimum, the definitions of “small 
business,” “small minority and 
disadvantaged business,” “women- 
owned small business,” and 
“subcontracting” as stated in paragraph 
4 of this Policy Directive shall be 
included. 
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III. Proposal Preparation Instructions 
and Requirements 


The purpose of this section is to 
inform the proposer on what to include 
in his or her proposal and to set forth 
limits on what may be included. It 
should also provide guidance to assist 
proposers in improving the quality and 
acceptance of proposals particularly to 
firms that may not have previous 
Government experience. 

A. Limitations on Length of Proposal. 
Include at least the following 
information: 

1. SBIR Phase I proposals shall not 
exceed a total of 25 pages (regular size 
type—no smaller than elite—, single or 
double spaced, standard 84%” X 11” 
pages) including cover page, budget and 
all enclosures or attachments. 

2. A notice that no additional 
attachments, appendices or references 
beyond the 25-page limitation shall be 
considered in proposal evaluation and 
that proposals in excess of the 25-page 
limitation shall not be considered for 
review or award. 

B. Proposal Cover Sheet. Every 
proposer will be required to include at 
least the following information on the 
first page of proposals. Items 8 and 9 are 
for statistical purposes only. 

1. Agency and solicitation number. 

2. Topic Number. 

3. Subtopic Number. 

4. Topic Area. 

5. Project Title. 

6. Name and complete address of firm. 

7. Small Business certification as 
follows: 

“The above concern certifies it is a 
small business firm and meets the 
definition as stated in this solicitation.” 

8. Small Minority and Disadvantaged 
Business Certification as follows: 

“The above concern certifies that it 

does does not qualify 
as a minority and disadvantaged small 
business as defined in the Definition 
Section of this Program Solicitation.” 

9. Women-owned Small Business 
Certification as follows: 

“The above concern certifies that it 

does does not qualify 
as a women-owned small business as 
defined in the Definition Section of this 
Program Solicitation.” 

10. A disclosure permission statement 
such as follows may be included at the 
discretion of the funding agency: 

“Will you permit the Government to 
disclose the title and technical abstract 
page of your proposed project. Plus the 
name, address, and telephone number of 
the corporate official of your firm, if 
your proposal does not result in an 
award, to firms that may be interested 
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in contacting you for further 
information?” Yes ____. No ____. 

11. Signature of a company official of 
the proposing firm and that individual's 
typed name, title, address, telephone 
number, and date of signature. 

12. Signature of Principal Investigator 
or Project Manager within the proposing 
firm and that individual’s typed name, 
title, address, telephone number, and 
date of signature. 

13. Legend for proprietary information 
as described in the “Considerations” 
Section of this Program Solicitation if 
appropriate. 

C. Abstract or Summary. Proposers 
will be required to include a one-page 
project summary of the proposed 
research or R&D including at least the 
following: 

1. Name and address of firm. 

2. Name and title of principal 
investigator or project manager. 

3. Agency name, solicitation number, 
solicitation topic and subtopic. 

4. Title of project. 

5. Technical abstract, limited to two 
hundred words. 

6. Provide key words 8 maximum 
description of the project useful in 
identifying the technology, research 
thrust and/or potential commercial 
application. 

7. Summary of the anticipated results 
and implications of the approach (both 
Phases I and II) and the potential 
commercial applications of the research. 

D. Technical Content. SBIR Program 
Solicitations shall require as a minimum 
the following to be included in proposals 
submitted thereunder: 

1. Identification and Significance of 
the Problem or Opportunity. A clear 
statement of the specific technical 
problem or opportunity addressed. 

2. Phase I Technical Objectives. State 
the specific objectives of the Phase I 
research and development effort, 
including the technical questions it will 
try to answer to determine the 
feasibility of the proposed approach. 

3. Phase I Work Plan. A detailed 
description of the Phase I R/R&D plan. 
The plan should indicate what will be 
done, where it will be done and how the 
R/R&D will be carried out. Phase I R/ 
R&D should address the objectives and 
the questions cited in D2 above. The 
methods planned to achieve each 
objective or task should be discussed in 
detail. 

4. Related Research or R&D. Describe 
significant research or R&D that is 
directly related to the proposal including 
any conducted by the project manager/ 
principal investigator or by the 
proposing firm. Describe how it relates 
to the proposed effort, and any planned 
coordination with outside sources. The 


proposer must persuade reviewers of his 
or her awareness of key recent research 
or R&D conducted by others in the 
specific topic area. 

5. Key Personnel and Bibliography of 
Directly Related Work. Identify key 
personnel involved in Phase I including 
their directly related education, 
experience, and bibiliographic 
information. Where vitae are extensive, 
summaries that focus on the most 
relevant experience or publications are 
desired and may be necessary to meet 
proposal size limitation. 

6. Relationship with Future Research 
or Research and Development. 

a. State the anticipated results of the 
proposed approach if the project is 
successful (Phase I and II). 

b. Discuss the significance of the 
Phase I effort in providing a foundation 
for the Phase II R/R&D effort. 

7. Facilities. A detailed description, 
availability and location of 
instrumentation and physical facilities 
proposed for Phase I should be 
provided. 

8. Consultants. Involvement of 
consultants in the planning and research 
stages of the project is permitted. 

a. If such involvement is intended, it 
should be described in detail. 

9. Potential Post Applications. Briefly 
describe: 

a. Whether and by what means the 
proposed project appears to have 
potential commercial application. 

b. Whether and by what means the 
proposed project appears to have 
potential use by the Federal 
Government. 

10. Similar Proposals or Awards. A 
firm may elect to submit proposals for 
essentially equivalent work under other 
Federal Program Solicitations, or may 
have received other Federal awards for 
essentially equivalent work. In these 
cases,.a statement must be included in 
each such proposal indicating: 

a. The name and address of the 
agencies to which proposals were 
submitted or from which awards were 
received. 

b. Date of proposal submission or date 
of award. 

c. Title, number, and date of 
solicitations under which proposals 
were submitted or awards received. 

d. The specific applicable research 
topics for each proposal submitted or 
award received. 

e. Titles of research projects. 

f. Name and title of project manager 
or principal investigator for each 
proposal submitted or award received. 

E. Cost Breakdewn/Proposed Budget. 
The solicitation will require the 
submission of simplified cost or budget 
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data. Appropriate and simplified forms 
such as Optional Form 60 may be used. 


IV. Method of Selection and Evaluation 
Criteria 


A. Standard Statement. Essentially 
the following statement shall be 
included in all SBIR Program 
Solicitations: 

All Phase I and II proposals will be 
evaluated and judged on a competitive 
basis. Proposals will be initially 
screened to determine responsiveness. 
Proposals passing this initial screening 
will be technically evaluated by 
engineers or scientists to determine the 
most promising technical and scientifit 
approaches. Each proposal will be 
judged on its own merit. The Agency is 
under no obligation to fund any proposal 
or any given specific number of 
proposals in a topic. It also may elect to 
fund several or none of the proposed 
approaches to the same topic or 
subtopic. 

B. Evaluation Criteria. 

1. The agency in its evaluation 
process shall develop a standardized 
method that will consider as a minimum 
the following factors: 

a. The technical approach and the 
anticipated benefits that may be derived 
from the research. 

b. The adequacy of the proposed 
effort and its relationship to the 
fulfillment of requirements of the 
research topic or subtopics. 

c. The soundness and technical merit 
of the proposed approach and its 
incremental progress toward topic or 
subtopic solution. 

d. Qualifications of the proposed 
principal/key investigators supporting 
staff and consultants. 

e. In Phase II evaluations of proposals 
of approximately equal technical and 
scientific merit, the agency should give 
special consideration to proposals 
which demonstrate Phase III non- 
Federal capital commitments. Phase II 
proposals may only be submitted by 
Phase I award winners within the same 
agency (6d(2) of this Policy Directive). 

2. The factors in subparagraph 1, and 
other appropriate evaluation criteria, if 
any, shall be specified in the “Method of 
Selection” Section of SBIR Program 
Solicitations. 

C. Peer Review. If it is contemplated 
that as a part of SBIR proposal 
evaluation external peer review will be 
used, the Program Solicitation must so 
indicate. 

D. Release of Proposal Review 
Information. After final award decisions 
have been announced, the technical 
evaluations of the proposer’s proposal 
may be provided to the proposer. The 
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identity of the reviewer shall not be 
disclosed. 


V. Considerations 


This section shall include, as a 
minimum, the following information: 

A. Awards. Indicate the estimated 
number and type of awards anticipated 
under the particular SBIR Program 
Solicitation in question including: 

1. Approximate number of Phase I 
awards expected to be made. 

2. Type of funding agreement, i.e., 
contract, grant or cooperative 
agreement. 

3. State whether fee or profit will be 
allowed. 

4. Cost basis of funding agreement, 
e.g., grant, firm-fixed-price, cost 
reimbursement, or cost-plus-fixed fee. 

5. Information on the approximate 
average dollar value of awards for 
Phase I and Phase II. 

B. Reports. Describe the frequency 
and nature of reports that will be 
required under Phase I funding 
agreements. Interim reports should be 
brief letter reports. 

C. Payment Schedule. Specify the 
method and-frequency of payment under 
Phase I agreements. 

D. Innovations, Inventions and 
Patents. 

1. Limited Rights Information and 
Data. 

a. Proprietary Information. Essentially 
the following statement shall be 
included in all SBIR solicitations: 

Information contained in unsuccessful 
proposals will remain the property of 
the proposer. The Government may, 
however, retain copies of all proposals. 
Public release of information in any 
proposal submitted will be subject to 
existing statutory and regulatory 
requirements. 

If proprietary information is provided 
by a proposer in a proposal which 
constitutes a trade secret, proprietary 
commercial or financial information, 
confidential personal information or 
data affecting the national security, it 
will be treated in confidence, to the 
extent permitted by law, provided this 
information is clearly marked by the 
proposer with the term “confidential 
proprietary information” and provided 
the following legend appears on the title 
page of the proposal: 

“For any purpose other than to 
evaluate the ptoposal, this data shall not 
be disclosed outside the government and 
shall not be duplicated, used, or 
disclosed in whole or in part, provided 
that if a funding agreement is awarded 
to this proposer as a result of or in 
connection with the submission of this 
data, the Government shall have the 
right to duplicate, use, or disclose the 


data to the extent provided in the 
funding agreement. This restriction does 
not limit the Government's right to use 
information contained in the data if it is 
obtained from another source without 
restriction. The data subject to this 
restriction are contained in 
pages___of this proposal.” 

Any other legnd may be unacceptable 
to the Government and may constitute 
grounds for removing the proposal from 
further consideration and without 
assuming any liability for inadvertent 
disclosure. The Government will limit 
dissemination of such information to 
within official channels. 

b. Alternative To Minimize 
Proprietary Information. Agencies may 
elect to instruct proposers to: 

(1) Limit proprietary information to 
only that absolutely essential to their 
proposal. 

(2) Provide proprietary information on 
a separate page with a numbering 
system to key it to the appropriate place 
in the proposal. 

c. Rights in Data Developed Under 
SBIR Funding Agreements. To notify the 
small concern of the policy stated in 
para. 12(e) of this Policy Directive, 
essentially the following statement will 
be included in all SBIR Program 
Solicitations: 

“These SBIR data are furnished with 
SBIR rights under Contract No 

(and subcontract_____if 
appropriate). For a period of 2 years 
after acceptance of all items to be 
delivered under this contract, the 
Government agrees to use these data for 
Government purposes only, and they 
shall not be disclosed outside the 
Government (including disclosure for 
procurement purposes) during such 
period without permission of the 
Contractor, except that, subject to the 
foregoing use and disclosure 
prohibitions, such data may be disclosed 
for use by support Contractors. After the 
aforesaid 2-year period the Government 
has a royalty-free license to use, and to 
authorize others to use on its behalf, 
these data for Government purposes, but 
is relieved of all disclosure prohibitions 
and assumes no liability for 
unauthorized use of these data by third 
parties. This Notice shall be affixed to 
any reproductions of these data, in 
whole or in part.” 

d. Copyrights. Include an appropriate 
statement concerning copyrights and 
publications; for example: 

“With prior written permission of the 
contracting officer, the awardee 
normally may copyright and publish 
(consistent with appropriate national 
security considerations, if any) material 
developed with (agency name) support. 
(Agency name) receives a royalty-free 
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license for the Federal Government and 
requires that each publication contain 
an appropriate acknowledgement and 
disclaimer statement.” 

e. Patents. Include an appropriate 
statement concerning parents; for 
example: 

“Small business firms normally may 
retain the principal worldwide patent 
rights to any invention developed with 
Government support. The Government 
receives a royalty-free license for 
Federal Government use, reserves the 
right to require the patentholder to 
license others in certain circumstances, 
and requires that anyone exclusively 
licensed to sell the invention in the 
United States must normally 
manufacture it domestically. To the 
extent authorized by 35 U.S.C. 205, the 
Government will not make public any 
information disclosing a Government- 
supported invention for a two-year 
period to allow the awardee a 
reasonable time to pursue a patent.” 

E. Cost-Sharing. Unless in conflict 
with another statute, include a 
statement essentially as follows: 

“Cost-sharing is permitted for 
proposals under this Program 
Solicitation; however, cost-sharing is not 
required nor will it be an envaluation 
factor in consideration of your 
proposal.” 

Where cost-sharing is required by 
statute, include an appropriate 
statement. 

F. Profit or Fee. Include a statement 
on the payment of profit or fee on 
awards made under the SBIR Program 
Solicitation. 

G. Joint Ventures or Limited 
Partnerships. Include essentially the 
following language: 

“Joint ventures and limited 
partnerships are eligible provided the 
entity created qualifies as a small 
business as defined in this Program 
Solicitation.” 

H. Research and Analytical Werk. 
Include essentially the following 
statement: 

1. “For Phase I a minimum of two- 
thirds of the research and/or analytical 
effort must be performed by the 
proposing firm unless otherwise 
approved in writing by the funding 
agreement officer. 

2. For Phase II a minumum of one-half 
of the research and/or analytical effort 
must be performed by the proposing firm 
unless otherwise approved in writing by 
the funding agreement officer.” 

1. Contractor Commitments. To meet 
the legislative requirement that SBIR 
solicitations be simplified, standardized 
and uniform, clauses expected to be in 
or required to be included in SBIR 
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funding agrements shall not be included 
in full or by reference in SBIR Program 
Solicitations. Rather proposers shall be 
advised that they will be required to 
make certain legal commitments at the 
time of execution of funding agreements 
resulting from SBIR Program 
Solicitations. Essentially the following 
statement shall be included in the 
“Consideration” section of SBIR 
Program Solicitations: 

“Upon award of a funding agreement, 

the awardee will be required to make 

. certain legal commitments through 
acceptance of numerous clauses in 
Phase I funding agreements. The outline 
that follows is illustrative of the types of 
clauses to which the contractor would 
be committed. This list should not be 
understood to represent a complete list 
of clauses to be included in Phase I 
funding agreements, nor to be specific 
wording of such clauses Copies of 
complete terms and conditions are 
available upon request.” 

J. Summary Statements. The following 
are illustrative of the type of summary 
statements to be included immediately 
following the statement in the 
subparagraph I. These statements are 
examples only and may vary depending 
upon type of funding agreement. 

1. Standards of Work. Work 
performed under the funding agreement 
must conform to high professional 
standards. 

2. Inspection. Work performed under 
the funding agreement is subject to 
Government inspection and evaluation 
at all times. 

3. Examination of Records. The 
Comptroller General (or a duly 
authorized representative) shall have 
the right to examine any directly 
pertinent records of the awardee 
involving transactions related to this 
funding agreement. 

4. Default. The Government may 
terminate the funding agreement if the 
contractor fails to perform the work 
contracted. 

5. Termination for Convenience. The 
funding agreement may be terminated at 
any time by the Government if it deems 
termination to be in its best interest, in 
which case the awardee will be 
compensated for work performed and 
for reasonable termination costs. 

6. Disputes. Any dispute concerning 
the funding agreement which cannot be 
resolved by agreement shall be decided 
by the contracting officer with right of 
appeal. 

7. Contract Work Hours. The awardee 
may not require an employee to work 
more than eight hours a day or forty 
hours a week unless the employee is 
compensated accordingly (i.e., overtime 
pay). 

8. Equal Opportunity. The awardee 
will not discriminate against any 
employee or applicant for employment 


because of race, color, religion, sex, or 
national origin. 

9. Affirmative Action for Veterans. 
The awardee will not discriminate 
against any employee or application for 
employment because he or she is a 
disabled veteran or veteran of the 
Vietnam era. 

10. Affirmative Action for 
Handicapped. The awardee will not 
discriminate against any employee or 
applicant for employment because he or 
she is physically or mentally 
handicapped. 

11. Officials Not To Benefit. No 
member of or delegate to Congress shall 
benefit from the funding agreement. 

12. Covenant Against Contingent Fees. 
No person or agency has been employed 
to solicit or secure the funding 
agreement upon an understanding for 
compensation except bonafide 
employees or commercial agencies 
maintained by the awardee for the 
purpose of securing business. 

13. Gratuities. The funding agreement 
may be terminated by the Government if 
any gratutities have been offered to any 
representative of the Government to 
secure the contract. 

14. Patent Infringement. The awardee 
shall report each notice of claim of 
patent infringement based on the 
performance of the funding agreement. 

K. Additional Information. 
Information pertinent to an 
understanding of the administration 
requirements of SBIR proposals and 
funding agreements not included 
elsewhere shall be included in this 
section. As a minimum, statements 
essentially as follows shall be included 
under ‘‘Additional Information” in SBIR 
Program Solicitations: 

1. This Program Solicitation is 
intended for informational purposes and 
reflects current planning. If there is any 
inconsistency between the information 
contained herein and the terms of any 
resulting SBIR funding agreement, the 
terms of the funding agreement are 
controlling. 

2. Before award of an SBIR funding 
agreement, the Government may 
requrest the proposer to submit certain 
organizational, management, personnel, 
and financial information to assure 
responsibility of the proposer. 

3. The Government is not responsible 
for any monies expended by the 
proposer before award of any funding 
agreement. 

4. This Program Solicitation is not an 
offer by the Government and does not 
obligate the Government to make any 
specific number of awards. Also, 
awards under this program are 
contingent upon the availability of 
funds. 

5. The SBIR program is not a 
substitute for existing unsolicited 
proposal mechanisms. Unsolicited 
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proposals shall not be accepted under 
the SBIR program in either Phase I or 
Phase Il. 

6. If an award is made pursuant to a 
proposal submitted under this SBIR 
Program Solicitation, the contractor or 
grantee or party to a cooperative 
agreement will be required to certify 
that he or she has not previously been, 
nor is currently being, paid for 
essentially equivalent work by any 
agency of the Federal Government. 


VI. Submission of Proposals 


A. This section shall clearly specify 
the closing date on which all proposals 
are due to be received. 

B. This section shall specify the 
number of copies of the proposal that 
are to be submitted. 

C. This section shall clearly set forth 
the complete mailing and/or delivery 
address(es) where proposals are to be 
submitted. 

D. This section may include other 
instructions such as the following: 

1. Bindings. Please do not use special 
bindings or covers. Staple the pages in 
the upper left corner of the cover sheet 
of each proposal. 

2. Packaging. All copies of a proposal 
should be sent in the same package. 


VII. Scientific and Technical 
Information Sources 


Wherever descriptions of research 
topics or subtopics include reference to 
publications, information on where such 
publications will normally be available 
shal] be included in a separate section 
of the solicitation entitled “Scientific 
and Technical Information Sources.” 


VIII. Research Topics 


Describe the research or R&D topics 
and subtopics for which proposals are 
being solicited sufficiently to inform the 
proposer of technical details of what is 
desired while leaving sufficient 
flexibility in order to obtain the greatest 
degree of creativity and innovation 
consistent with the overall objectives of 
the SBIR programs. 


[FR. Doc. 88-14301 Filed 6-23-88; 8:45 am] 
BILLING CODE 8025-01-M 


Region Vii Advisory Council; Public 
Meeting 

The U.S. Small Business 
Administration Region VII Advisory 
Council, located in the geographical area 
of St. Louis and Eastern Missouri, will 
hold a public meeting at 1:00 p.m., on 
Tuedsay, July 12, 1988, at the U.S. Small 
Business Administration District Office, 
815 Olive Street, Room 242, St. Louis, 
Missouri, to discuss such matters as 
may be presented by members, staff of 
the U.S. Small Business Administration, 
or others present, 


BEST COPY AVAILABLE 
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For further information, write.er-call 
Robert .L. Andrews, ‘District Director, 
U.S. Small Business Administration, 615 
Olive. Street, Room.242, St. Louis, 
Missouri 68401—(314) 425-6600. 

Jean M. Nowak, 
Director, Office of Advisory-Gouncils. 

June 26, 1988. 

[FR Doc. 88=14304 Filed 6-23-88; 8:45 am] 
BILLING CODE 6025-01-™ 


John D. Harding, —s 215 at ata 


[License No..03/03-0186) 


IBI Capital.Corp.; Application for 
License To Operate.as.a Small 
Business Investment Company 


Notice is ‘hereby given that an 
applicetien has been filed with the 
Small Business Administration:pursuant 
to § 107.102 of.the Regulations governing 
small business investment companies 


‘Kininersvilie, 
Jay M. Ackerman, 6012 Hemiock.Road, Alientown,:PA 18104 
Richard B. Slimmer, 81.1 S. Glennwood St,,.Allentown, PA 18703....... 
Conrad F ‘Bowers, Jr. 34‘N. New Street, Nazareth, PA 18064 
Frederick E. ‘Schea, 312 ‘Upper Stump Road, Chalfont, PA 18914 


William W..Davis, Jr., 


1000 Greenbriar Drive, ‘Clarks Summit, PA 18411. 


Richard J. Lewis, 2867 Fairfield Drive, ear RA 18103 


19370. 


George.A..Pann, 105.Debbie Drive, Scranton, PA 18505 


Each of the above-named individuals 
is an employee of Independence 
Bancorp, Inc.,-or-one of its affiliates and 
will be providing:services to Applicant 
pursuant to a Management ‘Agreement 
between Applicant and Independence 
Bancorp, Inc. 

The Applicant will .conduct.its 
activities primarily in the Stateof 
Pennsylvania but will:consider 
investments:in: businesses in-other.areas 
in the United States. 

Matters involved in SBA’s 
consideration of the application include 
the general business reputation and 
character of ‘the propesed owners and 
management, and ‘the prebability of 
successful operations of the new 
company-under their management 
including profitability and financial 
soundness ‘in accordance with fhe Small 
Business Investment Act and the SBA 
Rules and Regulations. 

Notice is further given that any person 
may, not later than 30-days from ‘the 
date of publication of this Notice, submit 
written: comments on the proposed SBIC 
to the Deputy Associate Administrator 
for Investment, Small Business 
Administration, 1441 ‘L:Street, 'NW., 
Washington, DC 20426. 


A copy of the Notice will be-published 
in a newspaper of-general circulation in 
the Perkasie, Pennsylvania area. 

(Catalog of Federal Domestic Assistance 
Program No. 59:011,.Smail Business 
Investment Companies) 


Robert G. Lineberry, ; 
Deputy Asseciate- Administrator for 
Investment. 

Dated: June 17, 1988. 


[FR Doc. '88-14302 Filed 6-23-88;.8:45 am} 
BILLING CODE 8025-01-M 


[License ‘No. 06706-0209) 


Rust Capital L-td.; Filing of Application 
for Transfer of Ownership and Control 


Notice is ‘hereby given ‘that:an 
Application has reo filed withthe 
Smali Business Adminstration pursuant 
to the Regulations governing smell 
business investment com (13°CFR 
107:601 (1988)) for Transfer of Control of 
Rust Capital, Ltd, (Licensee), 114 West 
7th Street, Suite‘500, Austin, Texas 
78701, a small business investment 
company {SBIC) and a Federal Licensee 
under ‘the Small Business Investment 
Act of 1958 (the Act), as amended (15 
USSiC.661 et -seq:). 
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{13-CER 107.102 (1988)) by IBI Capital 
Corp.,:One Hillendale Road, Perkasie, 
Pennsylvania 18944 for a ‘license to 
operate as.a-smali business investment 
company (SBIC) under ‘the Small 
‘Business ‘Investment Act of 1958 {the 
Act), as amended (15 U'S.C. 661 et seg.). 

The proposed officers, directors, and 
shareholders.of the Applicant.are.as 
follows: 


The ‘Licensee is a limited partnership 
SBIC. Mr. Jack A.'Morgan,:currenttly a 
limited partner of the‘Licensee, will 
replace Mr. Jeffery C.'Garvey as 
Individual ‘General Partner of the 
Licensee. Mr. Garvey will in.turn 
become.a limited-partner. A general 
partner of an unincorporated Licensee is 
defined as “Control Person” in Section 
107.3 of the SBA Regulations..As such, 
this change ‘in the Individual General 
Partners.constitutes a change iin control 
of the Licensee. 

The Corporate General Partner, 
Individual General Partner and Limited 
Partners will be as follows: 
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Percent of 


Partnership 
interest 


Title or 
relationship 


Robert W. 
Hughes. 
Chris Harte 
Kenneth P 
DeAngelis. 
Joseph C. 
Aragona. 


Limited Partner. 


Limited Partner...... 
Limited Partner. 


Limited Partner. 
Limited Partner 
..| Limited Partner... 





The Licensee will retain its present 
name and location. 

Matters involved in SBA's 
consideration of the Application include 
the general business reputation and 
character of the proposed owners and 
management, and the probability of 
successful operations of the new 
company under their management 
including profitability and financial 
soundness in accordance with the Small 
Business Investment Act and the SBA 
Rules and Regulations. 

Notice is further given that any person 
may, not later than 30 days from the 
date of publication of this Notice, submit 
written comments on the proposed SBIC 
to the Deputy Associate Administrator 
for Investment, Small Business 
Administration, 1441 L Street, NW., 
Washington, DC 20416. 

A copy of the Notice shall be 

published in a newspaper of general 
circulation in Austin, Texas. 
(Catalog of Federal Domestic Assistance 
Program No. 59.011, Small Business 
Investment Companies) 

Dated: June 17, 1988. 

Robert G. Lineberry, 
Deputy Associate Administrator for 
Investment. 


[FR Doc. 88-14303 Filed 6-23-88; 8:45 am] 
BILLING CODE 8025-01-M 


DEPARTMENT OF STATE 
[Public Notice 1067} 


Hague Convention (Multilateral Treaty) 
on International Child Adduction 
Enters Into Force on July 1, 1988 


The 1980 Hague Convention on the 
Civil Aspects of International Child 
Abduction will enter into force for the 
United States on July 1, 1988. From that 
date on the Convention will be in force 
between the United States and the 
following countries already parties to it: 
Australia, Canada, France, Hungary, 
Luxembourg, Portugal, Spain, 
Switzerland and the United Kingdom. 

The Convention provides for the 
prompt return of children abducted to, 
or wrongfully retained in, a country 


when both that country and the country 
of the child's habitual residence are 
parties to the Convention and for so 
long as the child is under age 16. The 
return obligation, which is subject to 
certain limited exceptions, applies 
whether or not there is an outstanding 
custody decree for the child and 
regardless of the child’s nationality. 

The U.S. Central Authority under the 
Convention, which will provide limited 
assistance to those seeking to avail 
themselves of the Convention benefits 
and screen incoming requests from other 
countries, will be located in the State 
Department's Bureau of Consular 
Affairs. Additional information 
concerning the Convention, including a 
guide for child abduction victims and 
advice about prevention, may be 
requested by telephoning (202) 647-3666 
or writing to the following address: 
Office of Citizens Consular Services 
(CA/OCS/CCS), U.S. Department of 
State, Washington, D.C. 20520. 
Regulations setting out the procedures 
that will be followed by the U.S. Central 
Authority are being published in the 
Federal Register of June 23, 1988 and in 
22 CFR Part 94. 

The United States ratified the 
Convention subject to two reservations 
that require the translation into English 
of return requests and accompanying 
documents addressed to the United 
States and specify that the United States 
will not be bound to assume the costs 
arising from court proceedings and use 
of legal counsel. In order to provide for 
the uniform and effective 
implementation of the Convention in the 
United States, Congress enacted the 
“International Child Abduction 
Remedies Act”, Pub. L. No. 100-300, 
which deals primarily with requests for 
the return of children from the United 
States and which addresses such 
matters as the courts having jurisdiction 
to hear return requests in the United 
States, venue, the burden of proof to be 
met by the petitioning parent and the 
respondent, and certain functions of the 
U.S. Central Authority. 

The certified English text of the Hague 
Convention, certain other documents, 
and the lengthy legal analysis of the 
Convention that was before the Senate 
Foreign Relations Committee during its 
deliberations on the Convention, may be 
found in the notice of the Department of 
State in the Federal Register of March 
26, 1986 (Vol. 51, No. 58) at pages 10494 
to 10516. That notice constitutes the only 
official U.S. Government publication of 
the English text of the Convention 
currently available. 

Information about present and future 
countries party to the Convention may 
be obtained from the U.S. Central 


Authority, above, and from the 
Department's Office of Treaty Affairs at 
(202) 647-1736. 

Peter H. Pfund, 

Assistant Legal Adviser for Private 
International Law. 

June 21, 1988. 


[FR Doc. 88-14334 Filed 6-23-88; 8:45 am] 
BILLING CODE 4710-08-M 


DEPARTMENT OF TRANSPORTATION 
Coast Guard 
[CGD 88-046] 


Meeting of the Training and 
Qualifications Working Group for the 
Subcommittee on Vapor Control, 
Chemical Transportation Advisory 
Committee 


AGENCY: Coast Guard, DOT. 
ACTION: Notice of meeting. 


SUMMARY: Pursuant to section 10{a)(2) of 
the Federal Advisory Committee Act 
(Pub. L. 92-463; 5 U.S.C. App. I), notice is 
hereby given of a meeting of the 
Training and Qualifications Working 
Group for the Subcommittee on Vapor 
Control of the Chemical Transportation 
Advisory Committee (CTAC). The 
Subcommittee is considering 
requirements for tank vessels and 
waterfront facilities which use vapor 
control systems. The purpose of the 
working group is to develop 
recommended standards for the training 
and qualifications of personnel involved 
in the loading of tank vessels with vapor 
control systems in use. The meeting will 
be held on Thursday, July 21, 1988 in 
Room 1303, U.S. Coast Guard 
Headquarters, 2100 Second Street, SW., 
Washington, DC. The meeting is 
scheduled to begin at 9:00 a.m. This will 
be the initial organizational meeting of 
the working group. 

DATE: Attendance is open to the public. 
Members of the public may present oral 
statements at the meetings. Persons 
wishing to present oral statements 
should notify the Executive Director of 
CTAC no later than the day before the 
meeting. Any member of the public may 
present a written statement to the 
Subcommittee at any time. 


FOR FURTHER INFORMATION CONTACT: 
Lieutenant Commander R.H. Fitch, U.S. 
Coast Guard Headquarters (G-MTH-1], 
2100 Second Street SW., Washington, 
DC 20593-0001, (202) 267-1217. 
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Dated: June 20, 1988. 
P.C. Lauridsen, 
Captain, U.S. Coast Guard, Acting Chief, 
Office of Marine Safety, Security and 
Environmental Protection. 
[FR Doc. 88-14282 Filed 6-23-88; 8:45 am] 
BILLING CODE 4910-14-M 


National Highway Traffic Safety 
Administration 


Announcing the Second Meeting of the 
Rollover Subcommittee of the Motor 
Vehicle Safety Research Advisory 
Committee 


AGENCY: National Highway Traffic 
Safety Administration (NHTSA), DOT. 


ACTION: Meeting announcement. 


SUMMARY: This notice announces the 
second meeting of the Rollover 
Subcommittee of the Motor Vehicle 
Safety Research Advisory Committee 
(MVSRAC). The MVSRAC established 
this subcommittee at the February 1988 
meeting to examine research questions 
regarding crashworthiness and crash 
avoidance for vehicles under 10,000 
pounds GVW. 

This meeting will seek to identify the 
specific research activities related to 
crashworthiness that the Rollover 
Subcommittee will initially address. 
DATE AND TIME: The meeting is 
scheduled for July 13, 1988, from 10:30 
a.m. to 5:00 p.m. 

ADDRESS: The meeting will be held in 
Room 6200 of the U.S. Department of 
Transportation Building, which is 
located at 400 Seventh Street SW., 
Washington, DC. 

SUPPLEMENTARY INFORMATION: In May 
1987, the Motor Vehicle Safety Research 
Advisory Committee was established. 
The purpose of the Committee is to 
provide an independent source of ideas 
for safety research. The MVSRAC will 
provide information, advice, and 
recommendations to NHTSA on matters 
relating to motor vehicle safety 
research, and provide a forum for the 
development, consideration, and 
communication of motor vehicle safety 
research, as set forth in the MVSRAC 
Charter. 

This meeting of the Rollover 
Subcommittee will include an 
examination of published data on the 
magnitude, nature, and scope of the 
rollover crash problem. The technical 
literature concerning factors influencing 
rollover crash protection will be 
discussed including analytical computer 
models, test procedures, and test 
facilities for crashworthiness research. 

The meeting is open to the public, and 
participation by the public will be 


determined by the Subcommittee 
Chariman. 

A public reference file (Number 88- 
01—Rollover Subcommittee) has been 
established to contain the products of 
the Subcommittee and will be open to 
the public during the hours of 8:00 a.m to 
4:00 p.m. at the National Highway 
Traffic Safety Administration's 
Technical Reference Division in Room 
5108 at 400 Seventh Street SW., 
Washington, DC 20590, telephone: (202) 
366-2763. 

FOR FURTHER INFORMATION CONTACT: 
Louis Lombardo, Office of Research and 
Development, 400 Seventh Street, SW., 
Room 6208, Washington, DC 20590, 
telephone: (202) 366-4862. 


Issued on June 21, 1988. 
Howard M. Smolkin, 
Chairman, Motor Vehicle Safety Research 
Advisory Committee. 
[FR Doc. 88-14340 Filed 6-23-88; 8:45 am] 
BILLING CODE 4910-59-M 


DEPARTMENT OF THE TREASURY 


Public Information Collection 
Requirements Submitted to OMB for 
Review 


Date: June 17, 1988. 

The Department of Treasury has 
submitted the following public 
information collection requirement(s) to 
OMB for review and clearance under 
the Paperwork Reduction Act of 1980, 
Pub. L. 96-511. Copies of the 
Submission(s) may be obtained by 
calling the Treasury Bureau Clearance 
Officer listed. Comments regarding this 
information collection should be 
addressed to the OMB reviewer listed 
and to the Treasury Department 
Clearance Officer, Department of the 
Treasury, Room 2224, 15th and 
Pennsylvania Avenue NW., Washington, 
DC 20220. 


Internal Revenue Service 


OMB Number: 1545-0001. 

Form Number: CT-1. 

Type of Review: Extension. 

Title: Employer's Annual Railroad 
Retirement and Unemployment 
Repayment Tax Return. 

Description: Railroad employers are 
required to file an annual return to 
report employer and employee Railroad 
Retirement Tax Act (RRTA) and 
Railroad Unemployment Repayment 
Tax (RURT) taxes. Form CT-1 is used 
for this propose. IRS uses the 
information to insure that the employer 
has paid the correct tax. 

Estimated Number of Respondents: 
2,387. 
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Estimated Burden Hours Per 
Response: 2 hours 39 minutes. 

Frequency of Response: Annually. 

Estimated Average Reporting Burden: 
6,327 hours. 


OMB Number: 1545-0939. 

Form Number: 8404. 

Type of Review: Extension. 

Title: Computation of Interest Charge 
on DISC-Related Deferred Tax Liability. 
Description: Shareholders of Interest 

Charge Domestic International Sales 
Corporations (IC-DISCs) use Form 8404 
to figure and report an interest charge 
on their DISC related deferred tax 
liability. The Interest charge is required 
by Internal Revenue Code section 995(f). 
IRS uses Form 8404 to determine 
whether the shareholder has correctly 
figured and paid the interest charge on a 
timely basis. 

Estimated Number of Respondents: 
10,000. 

Estimated Burden Hours Per 
Response: 38 minutes. 

Frequency of Response: Annually. 

Estimated Average Reporting Burden: 
6,360 hours. 

Clearance Officer: Garrick Shear (202) 
535-4297, Internal Revenue Service, 
Room 5571, 1111Constitution Avenue 
NW., Washington, DC 20224. 

OMB Reviewer: Milo Sunderhauf, 
(202) 395-6880, Office of Management 
and Budget, Room 3208, New Executive 
Office Building, Washington, DC 20503. 
Dale A. Morgan, 

Departmental Reports Management Officer. 
[FR Doc. 88-14328 Filed 6-23-88; 8:45 am] 
BILLING CODE 4810-25-M 


Secret Service 


Appointment of Performance Review 
Board (PRB) Members; Senior 
Executive Service 


This notice announces the 
appointment of members of Senior 
Executive Service Performance Review 
Boards in accordance with 5 U.S.C. 


. 4314(c)(4) for the rating period beginning 


July 1, 1987, and ending June 30, 1988. 
Each PRB will be composed of at least 
three of the Senior Executive Service - 
members listed below. 


Name and Title 


Stephen E. Garmon—Deputy Director, 
U.S. Secret Service. 

Joseph R. Carlon—Assistant Director, 
Protective Research (USSS). 

Guy P. Caputo—Assistant Director, 
Protective Operations (USSS). 

Jack A. Renwick—Assistant Director, 
Inspection (USSS). 
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David C. Lee—Assistant Director, 
Administration (USSS). 

Robert R. Snow—Assistant Director, 
Government Liaison & Public Affairs 
(USSS). 

Don A. Edwards—Assistant Director, 
Training (USSS). 

H. Terrence Samway—Deputy Assistant 
Director, Protective Operations 
(USSS). 

John R. Smith—Deputy Assistant 
Director, Protective Operations 
(USSS). 

Stephen J. Harrison—Deputy Assistant 
Director, Protective Operations 
(USSS). 

John Magaw—Deputy Assistant 
Director, Protective Research (USSS). 

Richard A. McCann—Deputy Assistant 
Director, Investigations (USSS). 

John J. Kelleher—Chief Counsel, U.S. 
Secret Service. 

FOR ADDITIONAL INFORMATION CONTACT: 

Wesley Bishop, Chief, Personnel 

Division, Room 901, 1800 G Street NW., 

Washington, DC 20223, Telephone No. 

202-535-5635. 

John R. Simpson, 

Director. 

[FR Doc. 88-14263 Filed 6-23-88; 8:45 am] 

BILLING CODE 4910-42-M 


VETERAN ADMINISTRATION 


Privacy Act of 1974; Amendment of 
System Notice; Revised System of 
Records 


Notice is hereby given that the 
Veterans Administration is revising 
certain paragraphs and is considering 
the addition of fourteen new routine use 
statements in the system of records 
entitled, “Veteran’s Spouse or 
Dependent Civilian Health and Medical 
Care Records-VA” (54VA136) which is 
set forth on pages 793 and 794 of the 
Federal Register publication, “Privacy 
Act Issuances, 1986 Compilation, 
Volume V.” The system is being 
amended to change the location of the 
resords, to include record information 
that is stored in a computer, and to 
include claims and payment information 
that will be obtained from the Office of 
Civilian Health and Medical Program of 
the Uniformed Services (OCHAMPUS). 
The system also is being rewritten in 
order to better identify to the public the 
types of records that are being 
maintained by the VA. 

The purpose of this system of records 
is to document and store information 
concerning individuals who have made 
application for health care benefits 
under the Civilian Health and Medical 
Program of the Veterans Administration 
(CHAMPVA). Title 38, United States 


Code, section 613 authorizes health care 
for the following persons provided they 
are not eligible for medica! care under 
the Civilian Health and Medical 
Program of the Uniformed Services 
(CHAMPUS), or Medicare: 

¢ The spouse or child of a veteran 
who has a total disability, permanent in 
nature, resulting from a service- 
connected disability; 

¢ The surviving spouse or child of a 
veteran who died as a result of a 
service-connected disability, or who at 
the time of death had a total disability, 
permanent in nature, resulting from a 
service-connected disability; and 

¢ The surviving spouse or child of a 
person who died in the active military, 
naval, or air service in the line of duty 
and not due to such person's own 
misconduct. 

Eligibility for CHAMP VA benefits is 
determined by the VA and beneficiaries 
obtain their medical care from private 
health care providers. Under an 
agreement between the VA and the 
Department of Defense, payment or 
reimbursement for the costs of 
CHAMPVA care is under the overall 
jurisdiction of the OCHAMPUS. Benefits 
are paid in the same manner and under 
the same conditions as benefits are 
provided to the dependents of retirees 
and survivors of deceased members of 
the uniformed services under 
CHAMPUS. OCHAMPUS contracts with 
various private organizations, or fiscal 
intermediaries, to process and pay 
CHAMPUS and CHAMPVA claims. The 
VA reimburses the DoD on a monthly 
basis for actual costs plus an 
administrative fee for CHAMPVA 
claims processed by the OCHAMPUS 
fiscal intermediaries. 

The system is being amended by 
revising the paragraphs for System 
Location; Categories of Individuals 
Covered by the System; Categories of 
Records in the System; Authority for 
Maintenance of the System; Policies and 
Practices for Storing, Retrieving, 


‘Accessing, Retaining and Disposing of 


Records in the System; Notification 
Procedure; Record Access Procedures; 
and Record Source Categories. 

Routine use statements are being 
added to the system of records to 
provide for the following disclosures: 
statements numbered 9, 10, 13, 15 and 16 
provide for the release of information to 
insurance companies, employers, courts, 
boards, commissions, consumer 
reporting agencies, and others in order 
to aid the VA im the preparation, 
presentation, and prosecution of claims 
authorized under Federal, State, or local 
laws and regniations; 11 and 12 provide 
for the release of information in order to 
respond to and comply with subpoenas 
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issued by Federal and State courts; 14 
provides for the release of information 
to the DoD and OCHAMPUS when there 
is a need for information in the 
processing of a CHAMPUS/CHAMPVA 
claim; 17 provides for the disclosure to a 
third party of the amount of a claimant's 
VA monetary benefits; 18 provides for 
disclosures to Federal agencies for 
research purposes; 19 provides for the 
disclosure of information to accredited 
service organizations, VA approved 
claims agents and attorneys acting 
under a declaration of representation; 20 
provides for the disclosure of 
information to a VA Federal fiduciary or 
a guardian ad litem in relation to his or 
her representation of a beneficiary; 21 
provides for reporting to the Internal 
Revenue Service as a report of income 
the amount of a claimant's indebtedness 
which is waived or compromised; 22 
provides for the reporting of information 
concerning a claimant's overdue 
indebtedness to the Internal Revenue 
Service for the collection of the amount 
by withholding of the person's Federal 
income tax refund. 

The system location has been changed 
to the CHAMPVA Center at the VA 
Medical Center located in Denver, 
Colorado. Previously, eligibility was 
determined and records established at 
all VA medical facilities. 

The record includes application and 
eligibility information; correspondence 
with the OCHAMPUS, health care 
providers, insurance companies, 
employers, etc., concerning claims and 
eligibility information; and 
correspondence with the applicant and 
the veteran who is the individual's 
sponsor. The description of the record 
information has been rewritten to 
include claims and payment information 
obtained fram the OCHAMPUS. 

A “Report of Altered System” and an 
advance copy of the revised system 
notice have been sent to the Speaker of 
the House, the President of the Senate, 
and the Office of Management and 
Budget (OMB), as required by 5 U.S.C. 
552a(o) (Privacy Act) and guidelines 
issued by the OMB (50 FR 52730), 
December 24, 1985. 

The OMB requires that an altered 
system report be distributed not later 
than 60 days prior to the implementation 
of an altered system. The Office of 
Management and Budget has been 
requested to waive this requirement. 

Interested persons are invited to 
submit written comments, suggestions, 
or objections regarding this system of 
records to the Administrator of Veterans 
Affairs (271A), Veterans Administration, 
810 Vermont Avenue NW., Washington, 
DC 20420. All relevant material received 
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before July 25, 1988 will be considered. 
All written comments received will be 
available for public inspection only in 
room 132 of the above address between 
the hours of 8:00 a.m. and 4:30 p.m., 
Monday through Friday (except 
holidays), until August 8, 1988. 

If no public comment is received 
during the 30-day review period allowed 
for public comment, or unless otherwise 
published in the Federal Register by the 
VA, the routine use statements included 
herein are effective July 25, 1988. 


Approved: June 16, 1988. 
Thomas K. Turnage, 
Administrator. 


Notice of Amendments to System of 
Records 


The system identified as 54VA136, 
“Veteran's Spouse or Dependent 
Civilian Health and Medical Care 
Records-VA”, appearing on pages 793 to 
794 of the Federal Register publication, 
“Privacy Act Issuances, 1986 
Compilation, Volume V” is revised as 
follows: 


SYSTEM NAME: 


Veteran's Spouse or Dependent 
Civilian Health and Medical Care 
Records-VA. 


SYSTEM LOCATION: 


Paper and computer records are 
maintained at the CHAMPVA (Civilian 
Health and Medical Program of the 
Veterans Administration) Center, VA 
Medical Center, 1055 Clermont Street, 
Denver, CO 80220. 


CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 


Eligible beneficiaries and all 
individuals who seek health care under 
Title 38, United States Code, section 613, 
including: 

1. The spouse or child of a veteran 
who has a total disability, permanent in 
nature, resulting from a service- 
connected disability; 

2. The surviving spouse or child of a 
veteran who died as a result of a 
service-connected disability, or who at 
the time of death had a total disability, 
permanent in nature, resulting from a 
service-connected disability; 

3. The surviving spouse or child of a 
person who died in the active military, 
naval, or air service in the line of duty 
and not due to such person’s own 
misconduct; and who are eligible for 
medical care under CHAMPUS (Civilian 
Health and Medical Program of the 
Uniformed Services).or Medicare. 

4. The veteran sponsor of the spouse 
or child, 


CATEGORIES OF RECORDS IN THE SYSTEM: 

Records maintain in the system 
include medical benefit application and 
eligibility information concerning the 
spouse and/or dependent(s) and the 
veterdn sponsor, correspondence 
concerning the individuals, and 
documents pertaining to claims for 
medical services and information 
related to claims processing and third 
party liability recovery actions taken by 
the VA and/or the OCHAMPUS which 
may include the name, address, and 
other identifying information concerning 
health care providers, amounts claimed 
and paid for the health care services, 
medical records, and treatment and 
payment dates. The record may include 
veteran, spouse and/or dependent 
identifying information (e.g., name, 
address, social security number, VA 
claims file number, date of birth) and 
military service information concerning 
the veteran sponsor (e.g., dates, branch 
and character of service, medical 
information). 


AUTHORITY FOR MAINTENANCE OF THE 
SYSTEM: 

Title 38, United States Code, Chapter 
3, section 210(c)(1), and Chapter 17, 
section 613. 


ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 


* * * * * 


9. Any relevant information may be 
disclosed to attorneys, insurance 
companies, employers, and to courts, 
boards, or commissions; such 
disclosures may be made only to the 
extent necessary to aid the Veterans 
Administration in preparation, 
presentation, and prosecution of claims 
authorized under Federal, State, or local 
laws, and regulations promulgated 
thereunder. 

10. Any information in this system 
may be disclosed to the United States 
Department of Justice or United States 
Attorneys in order for the foregoing 
parties to prosecute or defend litigation 
involving or pertaining to the United 
States. 

11. Any information in this system 
may be disclosed to a Federal grand 
jury, a Federal court or a party in 
litigation, or a Federal agency or party 
to an administrative proceeding being 
conducted by a Federal agency, in order 
for the VA to respond to and comply * 


with the issuance of a Federal subpoena. 


12. Any information in this system 
may be disclosed to a State or municipal 
grand jury, a State or municipal court or 
a party-in litigation, or to a State or 
municipal administrative agency 
functioning in-a quasi-judicial capacity 
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or a party to a proceeding being 
conducted by such agency, in order for 
the VA to respond to and comply with 
the issuance of a State or municipal 
subpoena; provided that any disclosure 
of claimant information made under this 
routine use must comply with the 
provisions of 38 CFR 1.511. 

13. Any information concerning the 
claimant's indebtedness to the United 
States by virtue of a person's 
participation in a benefits program 
administered by the VA, including 
personal information obtained from 
other Federal agencies through computer 
matching programs, may be disclosed to 
any third party, except consumer 
reporting agencies, in connection with 
any proceeding for the collection of any 
amount owed to the United States. 
Purposes of these disclosures may be to 
assist the VA in collection of costs of 
services provided individuals not 
entitled to such services and to initiate 
legal actions for prosecuting individuals 
who willfully or fraudulently obtain 
Title 38 benefits without entitlement. 
This disclosure is consistent with 38 
U.S.C. 3301(b)(6). 

14. Any relevant information may be 
disclosed to the Department of Defense, 
Office of Civilian Health and Medical 
Program of the Uniformed Services 
(OCHAMPUS) and OCHAMPUS fiscal 
intermediaries, and the Defense 
Eligibility Enrollment Reporting System 
(DEERS) to the extent necessary to 
determine eligibility for CHAMPVA or 
CHAMPUS benefits, to develop and 
process CHAMPVA or CHAMPUS 
claims, and to develop cost recovery 
actions for claims involving individuals 
not eligible for the services or claims 
involving potential third party liability. 

15. The name and address of a veteran 
or dependent, and other information as 
is reasonably necessary to identify such 
individual, may be disclosed to.a 
consumer reporting agency for the 
purpose of locating the individual or 
obtaining a consumer report to 
determine the ability of the individual to 
repay an indebtedness to the United 
States arising by virtue of the 
individual’s participation in a benefits 
program administered by the VA, 
provided that the requirements of 38 
U.S.C. 3301(g)(2) have been met. 

16. The name and address of a veteran 
or dependent, other information as is 
reasonably necessary to identify such 
individual, including personal 
information obtained from other Federal 
agencies through computer matching 
programs, and any information 
concerning the individual's. 
indebtedness to the United States by 


_ virtue of the person's participation in a 


é 
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benefits program administered by the 
VA may be disclosed to a consumer 
reporting agency for purposes of 
assisting in the collection of such 
indebtedness, provided that the 
provision of 38 U.S.C. 3301(g)(4) have 
been met. - 

17. In response to an inquiry about a 
named individual from a member of the 
general public, disclosure of information 
may be made from this'‘system of 
records to report the amount of VA 
monetary benefits being received by the 
individual. This disclosure is consistent 
with 38 U.S.C. 3301(c}(1). 

18. The name and address of a veteran 
or dependent may be disclosed to 
another Federal agency or to a 
contractor of that agency, at the written 
‘request of the head of that agency or 
designee of the head of that agency for 
the purpose of conducting government 
research necessary to accomplish a 
statutory purpose of that agency. 

19. Any information in this system 
relevant to a claim of a veteran or 
dependent, such as the name, address, 
the basis and nature of a claim, amount 
of benefit payment information, medical 
information and military service and 
active duty separation information may 
be disclosed at the request of the 
claimant to accredited service 
organizations, VA approved claims 
agents and attorneys acting under a 
declaration of representation so that 
these individuals can aid claimants in 
the preparation, presentation and 
prosecution of claims under the laws 
administered by the VA, The name and 
address of a claimant will not, however, 
be disclosed to these individuals under 
this routine use if the claimant has not 
requested the assistance of an 
accredited service organization, claims 
agent or an attorney. 

20. Any information in this system 
including medical information, the basis 
and nature of claim; the amount of 
benefits and personal information may 
be disclosed to a VA Federal fiduciary 
or a guardian ad litem in relation to his 

_or.her representation of a claimant only 
to the-extent necessary to fulfill the 
duties of the VA Federal fiduciary or the 
guardian ad litem. 

21. The individual's name, address, 
social security number and the amount 
(excluding interest) of any indebtedness 
which is waived under 38 U.S.C. 3102, 
compromised under 4 CFR Part 103, 
otherwise forgiven, or for which the 
applicable statute of limitations for 
enforcing collection has expired, may be 
disclosed to the Treasury Department, 
Internal Revenue Service, as a report of 
income under 26 U.S.C. 61(a)(12). 


22. The name of a veteran or 


“dependent, other information as is 


reasonably necessary to identify such 
individual, and any other information 
concerning the individual's 
indebtedness by virtue of a person’s 
participation in a benefits program 
administered by the VA, may be 
disclosed to the Treasury Department, 
Internal Revenue Service, for the 
collection of Title 38, U.S.C. benefit 
overpayments, overdue indebtedness, 
and/or costs of services provided to an 
individual not entitled to.such services, 
by the withholding of all or a portion of 
the person’s Federal income tax refund. 


POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING AND 
DISPOSING OF RECORDS IN THE SYSTEM: 


STORAGE: 


Records are stored in paper folders, 
magnetic discs, and magnetic tape. 


RETRIEVABILITY: 

Paper records are retrieved by name 
or VA claims file number or social 
security number of the veteran sponsor. 
Computer records are retrieved by name 
or social security number of the the 
veteran sponsor, spouse, and/or 
dependent, or VA claims file number of 
the veteran sponsor. 


SAFEGUARDS: 
Records are stored in locked file 
cabinets or locked rooms. Generally, file 
areas are locked after normal duty hours 
and the premises are protected from 
outside access by Federal Protective 
Service or other security personnel. 
Access to working spaces and record 
storage areas is restricted to VA 
employees on a “need-to-know” basis. 
Access to the computer room is 
generally limited by appropriate locking 
devices and restricted to authorized VA 
employees and vendor personnel. ADP 
peripheral devices are generally placed 
in secure areas (areas that are locked or 
have limited access) or are otherwise 
protected. Information in the computer 
system may be accessed by authorized 
VA employees by a series of 
individually unique passwords/codes. 


RETENTION AND DISPOSAL: 
Records are maintained and disposed 
of in accordance with records 
disposition authority approved by the 
Archivist of the United States. 


* * * + 7 


NOTIFICATION PROCEDURE: 

An individual who wishes to 
determine whether a record is being 
maintained in this system under his or 
her name or other personal identifier, or 
wants to determine the contents of such 
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record, should submit a written request 
or apply in person to the Director, 
CHAMPVA Center, VA Medical Center, 
1055 Clermont Street, Denver, Colorado 
80220. Inquiries should include the 
veteran sponsor's full name and social 
security and VA claims file numbers, 
and the spouse or dependent’s name, 
social security number and return 
address. 


RECORD ACCESS PROCEDURES: 

An individual who seeks acess to 
records maintained under his or her 
name in this system may write or visit 
the Director, CHAMPVA Center. 

. 


* * * * 


RECORD SOURCE CATEGORIES: 

The veteran sponsor, spouse and/or 
dependent, military service 
departments, private medical facilities 
and health care professionals, 
Department of Defense, Office of 
Civilian Health and Medical Program of 
the Uniform Services and CHAMPUS 
fiscal intermediaries, DoD Defense 
Eligibility Enrollment Reporting System 
(DEERS), other Federal agencies, VA 
regional offices, and Department of 
Veterans Benefits automated record 
systems. 


[FR Doc. 88-14242 Filed 6-23-88; 8:45 am] 
BILLING CODE 8320-01-M 


DEPARTMENT OF THE INTERIOR 
Fish and Wildlife Service 


Development of Permit Policy For 
Giant Pandas Imports For Temporary 
Exhibition Purposes 


AGENCY: Fish and Wildlife Service, 
Interior. 

ACTION: Notice of development of permit 
policy for giant pandas imports for 
temporary exhibition purposes. 


summary: The U.S. Fish and Wildlife 
Service announces that it is evaluating 
all available information and existing 
policies and guidelines relating to 
consideration of further permit 
applications for import of giant pandas 
for temporary exhibition loans. Review 
and processing of any further such 
permit applications is being temporary 
suspended until the evaluation is 
complete and any necessary new 
policies or guidelines are developed. 
Public comments are solicited. 

DATES: Comments will be accepted until 
further notice. 

ADDRESS: Comments may be submitted 
to the Office of Management Authority, 
U.S. Fish and Wildlife Service, P.O. Box 
27329, Washington, DC 20038-7329. 





FOR FURTHER INFORMATION CONTACT: 
Marshall P. Jones, Chief, Office of 
Management Authority, at the address 
above, telephone (202) 343-4968. 
SUPPLEMENTARY INFORMATION: During 
the past few months, proposals for 
temporary exhibition loans of giant 
pandas (Ai/uropoda melanoleuca) have 
become an increasingly controversial 
issue. The giant panda is subject to strict 
U.S. and international protection by its 
listing as an endangered species under 
the U.S. Endangered Species Act (Act), 
and its inclusion on Appendix I to the 
Convention on International Trade in 
Endangered Species of Wild Fauna and 
Flora (Convention). The Fish and 
Wildlife Service (Service) has the 
responsibility to regulate panda leans to 
institutions in the United States by 
deciding whether to grant import 
permits required by the Act and the 
Convention. The Service believes that 
its existing regulations and guidelines 
under the Act and the Convention have 
been sufficient for panda import permit 
decisions made to date {two in 1988, 
three in 1987, and one in 1984). 
However, the Service has received 
reports that as many as 30 additional 
institutions may now be negotiating 
with the People's Republic of China to 
arrange panda loans, posing new, 
cumulative threats to the wild and 
captive populations of the species. 
Several international conservation 
organizations have recommended that 
such loans must be curtailed, and expert 
opinion increasingly suggests that future 
loans, if not strictly may be 
harmful to the species. Since a large 
percentage of the institutions which may 
seek loans are from the United States, 
the Service must carefully evaluate this 


new information te ensure that its 
permitting actions do not result in such 
harmful effects. Therefore on June 6, 
1988, the Director of the Service 
suspended further review and 
processing of new panda loan permit 
applications until additional information 
is evaluated and cumulative effects 
analyzed. This Federal Register notice 
announces the June 6, 1988, suspension 
and describes the evaluation process to 
be completed by the Service. 

Before any import permit can be 
granted, it must be reviewed in terms of 
the applicable requirements of the 
Convention and the Act. Issuance of an 
import permit under the Convention 
requires prior findings that: (1) The 
import would not be for primarily 
commercial purposes; (2) the import 
would not be for purposes detrimental to 
the survival of the species; and (3) the 
permit applicant could suitably house 
and care for the animals. Issuance of a 
permit under the Act requires prior 
determinations that, among other things: 
(1) The import would be for scientific 
purposes or to enhance the propagation 
or survival of the species, in a manner 
consistent with the purposes and 
policies of the Act; and {2) approval of 
the import would not be likely to 
jeopardize the continued existence of 
the species. These requirements are 
further implemented by application 
requirements and issuance criteria 
found in 50 CFR 17.21, 17.22, 23.14 and 
23.15. 

Prior to making any further decisions 
on panda imports, the Service is 
evaluating all available information on 
the potential effects of further loans on 
the wild and captive populations of 
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giant pandas, including the cumulative 
impacts of the anticipated increasing 
number of loan requests. The Service 
has also initiated a review of its current 
policies and guidelines as they relate to 
future determinations on panda permit 
applications for temporary exhibition 
purposes. 

Accordingly, the Service is suspending 
the review and processing of any further 
permit applications for panda imports 
for temporary exhibition loans until the 
evaluations described above are 
completed. The Service intends to 
complete the review and develop any 
new policies or guidelines as quickly as 
possible. Interested organizations and 
members of the public are invited to 
comment on the applicability of the Act 
and Convention requirements listed 
above to temporary giant panda 
exhibitions, as well as any other issues 
which the Service should consider in 
undertaking this review. A proposed 
policy will also be published for public 
review as soon as it is available. 

Author: This notice was prepared by 
Marshall P. Jones, Chief, Office of 
Management Authority, U.S. Fish and 
Wildlife Service, Washington, DC 20240 
(202) 343-4968 or FTS 343—4968). 

Authority: The authority for this 
action is the Endangered Species Act 
and the Convention on International 
Trade in Endangered Species of Wild 
Fauna and Flora {a treaty to which the 
U.S. is a party}. 

Dated: June 20, 1988 
Frank Dunkle, 

Director, Fish and Wildlife Service. 
[FR Doc. 88-14345 Filed 6-23-88; 8:45 am] 
BILLING CODE 4310-55-M 





Sunshine Act Meetings 


This. section of the FEDERAL REGISTER 
Act” (Pub. L. 94-409) 5 U.S.C. Sact(oN). 


FEDERAL MARITIME COMMISSION 

TIME AND DATE: 10:00 a.m., June 29, 1988, 
PLACE: Hearing Room One,.1100 L 
Street, NW., Washington, DC 20573- 
0001. 


STATUS: Part of the meeting will be open 
to the public. The rest of the meeting 
will be closed to the public. 


MATTERS TO BE CONSIDERED: 


Portion Open to the Public 

1. P5-87—Truck Detention Charges at West 
Coast Ports—Petition Filed by the Waterfront 
Rail Truckers Union, and P]-88—Truck 
Detention Charges at California Ports— 
Petition Filed by the California Trucking 
Association—Consideration of Comments. 


Portions Closed to the Public 


1. Totem Ocean Trailer Express, Inc., 7.5 
Percent General Rate Increase in its Alaska 
Trade Tariff FMC-F No. 4. 

2. Puerto Rico Maritime Shipping 
Authority—Five Percent General Rate 
Increase in its Puerto Rico/ Virgin Islands 
Tariff FMC-F No. 8. 

3. Aloha Pacific Cruises—Certificate 
(Performance). 

4. Docket No. 87-13—Pate Stevedore 
Company of Mobile, et a/. v. The Alabama 
State Docks Department, et a/., and Docket 
No. 87-17—Atlantic & Gulf Stevedores of 
Alabama and Alabama Insurance Guaranty 
Association v. The Alabama State Docks 
Department and Aetna Casualty & Surety 
Company—Consideration of the Record. 

5. Docket No. 87-14—Banfi Products 
Corporation—Possible Violations of section 
16, Initial Paragraph, Shipping Act, 1916 and 
section 10({a)({1) of the Shipping Act of 1984— 
Motion to Amend Order of Investigation. 


CONTACT PERSON FOR MORE 
INFORMATION: Joseph C. Polking, 
Secretary, (202) 523-5725. 

Joseph C. Polking, 

Secretary. 

[FR Doc. 88-1440 Filed 6-22-88; 3:29 pm] 
BILLING CODE 6730-01-M 


NEIGHBORHOOD REINVESTMENT 
CORPORATION 

Board Meeting 

TIME AND DATE: 7:30 a.m., Monday, June 
27, 1988. 

PLACE: Federal Reserve System 20th & 
Constitution NW., Martin Building, 


Terrace Level, Blue Room; Washington, 
DC. 20551. 

STATUS: Open. 

CONTACT PERSON FOR MORE 
INFORMATION: Bonnie Nance Frazier, 
Director of Communications, 376-2623, 
AGENCY: Continuation of Agenda Items 
Carried Forward From Meeting of June 
21, 1988. 

Carol}. McCabe, 

Secretary. 

[FR Doc. 88~-14441 Filed 6-22-88; 3:30 pm] 
BILLING CODE 7570-01-M 


SECURITIES AND EXCHANGE COMMISSION 


Agency Meetings 

Notice is hereby given, pursuant to the 
provisions of the Government in the 
Sunshine Act, Pub. L. 94-409, that the 
Securities and Exchange Commission 
will hold the following meetings during 
the week of June 27, 1988. 

An open meeting will be held on 
Thursday, June 30, 1988, at 10;00 a.m., 
followed by a closed meeting. 

The Commissioners, Counsel to the 
Commissioners, the Secretary of the 
Commission, and recording secretaries 
will attend the closed meeting. Certain 
staff members who are responsible for 
the calendared matters may also be 
present. 

The General Counsel of the 
Commission, or his designee, has 


certified that, in his opinion, one or more 


of the exemptions set forth in 5 U.S.C. 
552b{c) (4), (8), (9)(A) and (10) and 17 
CFR 200.402(a) (4), (8), (9)(i) and (10), 
permit consideration of the scheduled 
matters at a closed meeting. 

Commissioner Grundfest, as duty 
officer, voted to consider the items listed 
for the closed meeting in closed session. 

The subject matter of the open 
meeting scheduled for Thursday, June 
30, 1988, at 10:00 a.m., will be: 


Consideration of whether to publish a 
release proposing two alternatives to provide 
for automatic effectiveness of post-effective 
amendments filed to provide required 
financial statements, financial information 
and textual information related to significant 
acquisitions by limited partnerships. For 
further information, please contact Sarah A. 
Miller at (202) 272-2589. 


The subject matter of the closed 
meeting scheduled for Thursday, June 
30, 1988, following the 10:00 a.m. open 
meeting, will be: 
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Formal order of investigation. 

Settlement of administrative proceedings of 
an enforcement nature. 

Institution of administrative proceedings of 
an enforcement nature. 

Institution of injunctive actions. 

Litigation. matter. 

Opinion. 


At times changes in Commission 
priorities require alterations in the 
scheduling of meeting items. For further 
information and to ascertain what, if 
any, matters have been added, deleted 
or postponed, please contact Alden 
Adkins at (202) 272-2014. 

Jonathan G. Katz, 

Secretary. 

June 21, 1988. 

[FR Doc. 88-14434 Filed 6-22-88; 3:29 pm} 
BILLING CODE 8010-01-m 

LEGAL SERVICES CORPORATION, BOARD 
OF DIRECTORS MEETING 


TIME AND DATE: The open meeting of the 
Board of Directors will commence at 
6:00 p.m. on Friday, July 1, 1988, and 
continue until all official business is 
completed. An Executive Session will be 
held immediately following the open 
meeting, if appropriate. 

PLACE: Loews L’Enfant Plaza Hotel, 
Ballroom B, 480 L’Enfant Plaza SW., 
Washington, DC 20024. 

STATUS OF MEETING: Open [A portion of 
the meeting is to be closed to discuss 
personnel and litigation matters under 
The Government in the Sunshine Act [5 
U.S.C. 552b{c) (2), (6), (9) and (10)] and 
45 CFR 1622.5 (a), (e), (g) and (h)]. 
MATTERS TO BE CONSIDERED: 


Board of Directors Meeting {Open) 
1. Approval of Agenda 
2. Performance Review of the 
President of the Corporation and 
Possible Action on Such Review 
3. Discussion and Action on New 
Personnel Discussion and Public 
Comment follow each item. 
Executive Session (Closed) 
1. Personnel Litigation Matters 
2. New Personnel Reviews 
CONTACT PERSON FOR MORE 
INFORMATION: Maureen R. Bozell, 
Executive Office, (202) 863-1839. 
Date issued: June 22, 1988. 
Maureen R. Bozell, 
Secretary. 
[FR Doc. 88-14452 Filed 6-22-88; 5:03 pm] 
BILLING CODE 7050-01-M 
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Corrections 


This section of the FEDERAL REGISTER 
contains editorial corrections of previously 
published Presidential, Rule, Proposed 
Rule, and Notice documents and volumes 
of the Code of Federal Regulations. 
These corrections are prepared by the 
Office of the Federal Register. Agency 
prepared corrections are issued as signed 
documents and appear in the appropriate 
document categories elsewhere in the 
issue 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 52 
{FRL 3378-8) 


Approval and Promulgation of 
implementation Plans; Ohio 
Correction 


In rule document 88-10626 beginning 
on page 18087 in the issue of Friday, 


May 20, 1988, make the following 
correction: 


§ 52.1881 [Corrected] 


On page 18091, in the third column, in 
§ 52.1881(a)(8), in the first line, 
“Washington” should read 
“Montgomery”. 


BILLING CODE 1505-01-D 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Public Health Service 


Privacy Act of 1974; Revision of 
System Notice 09-30-0050 


Correction 


In notice document 88-13319 beginning 
on page 22225 in the issue of Tuesday, 
June 14, 1988, make the following 
correction: 


Federal Register 
Vol. 53,. No. 122 
Friday, June 24, 1988 


The heading to the document should 
read as set forth above. The system of 
records was not deleted. Only routine 
use 2 was deleted by the document. 


BILLING CODE 1505-01-D 


MERIT SYSTEMS PROTECTION 
BOARD 


5 CFR Part 1200 
Board Organization 


Correction 

In rule document 88-13611 beginning 
on page 22465 in the issue of Thursday, 
June 16, 1988, make the following 
correction: 


§ 1200.10 [Corrected] 
On page 22465, in the third column, in 


§ 1200.10(g), in the fourth line, “action- 
the” should read “action by the”. 


BILLING CODE 1505-01-D 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 


21 CFR Part 878 
[Docket No. 78N-2646] 


General and Plastic Surgery Devices; 
General Provisions and Classifications 
of 51 Devices 


AGENCY: Food and Drug Administration. 
ACTION: Final rule. 


SUMMARY: The Food and Drug 
Administration (FDA) is classifying 51 
general and plastic surgery devices. In 
the preamble to this rule, FDA is 
responding to comments received on the 
proposed regulations classifying these 
devices. This action is the last of the 
umbrella classification rules for devices 
of a type on the market before 
ena€tment of the Medical Device 
Amendments of 1976. 

EFFECTIVE DATE: July 25, 1988. 

FOR FURTHER INFORMATION CONTACT: 
Kenneth A. Palmer, Center for Devices 
and Radiological Health (HFZ-410), 
Food and Drug Administration, 8757 
Georgia Ave., Silver Spring, MD 20910, 
301-427-7238. 

SUPPLEMENTARY INFORMATION: 


Table of Contents 


Background. 
FDA's Priorities for Establishing 
Performance Standards. 
Devices Not Being Classified at This 
Time. 
Changes in Classifications in Final 
Regulations. 
Changes in the Name of the General and 
Plastic Surgery Device Advisory 
Committee. 
Classification Regulations Published to 
Date. 
Minor Changes or Clarifications. 
. Transitional devices. 
List of General and Plastic Surgery 
Devices. 
Summaries of Comments and FDA's 
Responses to Comments. 
K. Exemptions for Class I Devices. 
L. References. 
M. Environmental Impact. 
N. Economic Impact. 
A 


. Background 


In the Federal Register of January 19, 
1982 (47 FR 2810-2853), FDA published a 
proposed rule containing general 
provisions applicable to the 
classification of general and plastic 
surgery devices and individual proposed 
regulations to classify 54 general and 
plastic surgery devices into one or more 
of three regulatory classes: class I 
(general controls), class II (performance 
standards), and class III (premarket 


approval). In this final rule, FDA is 
classifying 51 devices, with 23 in class I, 
1 device in class I or class II (depending 
upon the specific characteristics of the 
device), 18 devices in class II, and 9 
devices in class III. FDA has classified 
several devices differently than had 
been proposed and has made other 
changes in the final rule. First, 3 of the 9 
class III devices are transitional devices 
that the statute classified into class III 
and that, therefore, were not subject to 
proposed classification rules. Second, 
one proposed generic type of device is 
being split into two generic types of 
devices. Third, FDA plans to issue new 
proposals for three devices. Fourth, to 
allow time for FDA to review additional 
data on safety of certain AC-powered 
devices, FDA is postponing final 
classifications of four devices. Fifth, 
FDA is classifying into class I the eye 
pad as a general and plastic surgery 
device, although the proposed regulation 
for the device was published in the 
proposals on ophthalmic devices 
(Docket No. 78N-3265). Sixth, FDA has 
withdrawn the proposed regulation for 
one device. 

Elsewhere in this issue of the Federal 
Register, FDA is proposing to grant eight 
general and plastic surgery devices an 
exemption from the requirement of 
premarket notification. 

Classification of medical devices in 
commercial distribution is required by 
section 513 (21 U.S.C. 360c) of the 
Medical Device Amendments of 1976 
(Pub. L. 94-295) (the amendments) to the 
Federal Food, Drug, and Cosmetic Act 
(the act) (21 U.S.C. 301-392). The effect 
of classifying a device into class I is to 
require that the device continue to meet 
only the general controls applicable to 
all devices. The effect of classifying a 
device into class Il is to provide for the 
future development of one or more 
performance standards to assure the 
safety and effectiveness of the device. 
The effect of classifying a device into 
class III is to require each manufacturer 
of the device to submit to FDA a 
premarket approval application that 
includes information concerning safety 
and effectiveness tests for the device. 
For a class III device not considered a 
new drug before the amendments that 
either was in commercial distribution 
before May 28, 1976, or that is 
substantially equivalent to a device that 
was in commercial distribution before 
that date, each application for 
premarket approval must be submitted 
to FDA on or before December 31, 1990, 
or 90 days after promulgation of a 
separate regulation requiring premarket 
approval of the device, whichever 
occurs later. Devices that FDA 
previously regarded as new drugs, or 
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newly offered devices that are not 
substantially equivalent to a device that 
was in commercial distribution before 
the amendments, are classified by 
statute into class III and already are 
required to have in effect an approved 
application for premarket approval. See 
section 520(1) of the act (21 U.S.C. 
360j(1)). 

The preamble to the proposed rule 
described the development of the 
general provisions and the proposed 
regulations to classify general and 
plastic surgery devices and the activities 
of the General and Plastic Surgery 
Devices Panel, an FDA advisory 
committee that makes recommendations 
to FDA concerning the classification of 
general and plastic surgery devices. 
FDA provided a period of 160 days for 
interested persons to submit written 
comments on these proposed 
regulations. The comments received are 
discussed below. 


B. FDA’s Priorities for Establishing 
Performance Standards 


In the Federal Register of October 23, 
1985 (50 FR 43060), FDA published a 
notice, “Policy Statement; Class II 
Medical Devices,” announcing its policy 
for setting priorities for initiating 
proceedings to establish performance 
standards for medical devices classified 
into class II. Under the amendments, 
FDA is required to establish 
performance standards for class II 
devices. At this time, however, FDA 
does not have the resources to establish 
performance standards for all of the 
devices already classified (or being 
classified) in class II. Under the 
amendments, FDA is using the 
regulatory controls of class I to regulate 
a device classified into class II until a 
performance standard is established 
under section 514 of the act (21 U.S.C. 
360d) for the class II device. 

In that notice, FDA announced it will 
consider the following factors when 
setting priorities for establishing 
performance standards for class II 
devices: 

a. The seriousness of questions 
concerning the safety and effectiveness 
of the device; the risks associated with 
use of the device; the significance of a 
device to the public health; and the 
present and projected use of the device. 

b. The recommendations of FDA’s 
advisory committees. 

c. The impact of an FDA guideline or 
recommendation. 

d. The effect of a Federal standard or 
other regulatory controls under an 
authority other than the act. 

e. The impact of voluntary standards. 
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f. The impact of activities authorized 
under the general controls provisions of 
the act. 

g. The effect of dissemination of 
information and education efforts. 

h. The sufficiency of voluntary 
corrective actions. 

i. Valid scientific evidence developed 
since classification. 

j. The existence of a petition for 
reclassification. 

k. The impact of any other factors that 
affect a device's safety or effectiveness. 


C. Devices Not Being Classified at This 
Time 

1. After publishing the proposed 
regulation to classify the aorto- 
saphenous vein ostia marker into class 
II, the agency determined that the device 
is included, as an accessory, in a generic 
type of cardiovascular device that the 
agency had already classified into class 
II: § 870.3460 Vascular graft prosthesis 
of 6 millimeters and greater diameter 
(February 5, 1980; 45 FR 7938). The 
agency has published in the Federal 
Register a separate notice withdrawing 
this proposed regulation (November 6, 
1986; 51 FR 40396). FDA has placed the 
administrative record for the proposed 
regulation in the administrative record 
for the vascular graft prosthesis of 6 
millimeters and greater diameter 
(Docket No. 78N-1484). 

2. FDA proposed that the following 
three devices be classified into class 1: 
nonabsorbable gauze, surgical sponge, 
and wound dressing for external use 
(Docket No. 78N-2666); hydrophilic 
beads for wound exudate absorption 
(Docket No. 78N-2669); and the porcine 
burn dressing (Docket No. 78N-2670). 
The agency has now decided to issue 
new proposals to classify these devices 
in a future issue of the Federal Register. 

3. FDA is postponing final 
classification of four general and plastic 
surgery devices pending agency review 
of additional data concerning electrical 
safety: the surgical microscope and its 
accessories (Docket No. 78N-2691); AC- 
powered, battery powered, and 
pneumatically powered surgical 
instrument motors and their accessories 
and attachments (Docket No. 78N-2698); 
the air or AC-powered operating table 
and its accessories and the air or AC- 
powered operating chair and its 
accessories (Docket No. 78N-2705); and 
ultraviolet lamps for tanning (Docket 
No. 78N-2687). (See comment 26 below 
for a discussion of how FDA has 

_Cclarified its identification of ultraviolet 
lamps by treating those intended for 
tanning in a different regulation than 
ultraviolet lamps intended for use in 
activating a drug in the treatment of 
dermatological disorders.) FDA is 


considering issuance of a proposal to 
classify these four devices into class I. 


D. Changes in Classifications in Final 
Regulations 

Based upon consideration of the 
comments received and additional 
information before the agency, FDA has 
placed several devices that are listed 
below in different classes from those 
proposed. FDA's reasons for adopting 
classifications for these devices that 
differ from the proposals are provided in 
this preamble under the heading “J. 
Summaries of Comments and FDA's 
Responses to Comments.” 


§ 878.4040 Surgical 
apparel. 


§ 878.4200 
Introduction/drainage 
catheter and 
accessories. 

§ 878.4350 Cryosurgical 
unit and accessories. 

§ 878.4460 Surgeon's 


glove. 

§ 878.5650 Topical 
oxygen chamber for 
extremities. 


FDA believes that it is unnecessary to 
issue new proposed regulations 
concerning these decisions. The purpose 
of publishing a proposed regulation and 
soliciting comments is to enable the 
agency to determine whether its 
proposed classification of a device was 
correct. After reviewing the comments 
submitted on a proposal or upon 
reconsideration, the agency may 
determine that its proposed 
classification is incorrect. Persons 
interested in the classification process 
should anticipate that in a final 
regulation a device may be placed in a 
class different from the one originally 
proposed. This possibility was 
specifically identified in the proposed 
regulations for general and plastic 
surgery devices (see 47 FR 2810; January 
19, 1982). Persons who disagree with a 
final classification for a device may 
petition for reclassification of the device 
under Subpart C of 21 Part CFR 860. 


E. Changes in the Name of the General 
and Plastic Surgery Device Advisory 
Committee 


FDA has periodically restructured its 
advisory panels for device 
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classification. Most recently, on April 
14, 1984, FDA established the General 
and Plastic Surgery Devices Panel (the 
Panel) (see 49 FR 17446; April 24, 1984). 
The new panel performs the same 
functions with respect to general and 
plastic surgery devices as did its 
predecessors, the General and Plastic 
Surgery Device Classification Panel 
(1976-78) and the Surgical! and 
Rehabilitation Devices Panel (1978-84). 


F. Classification Regulations Published 
to Date 


The following table shows the current 
structure of the advisory committees 
involved with the classification of 
medical devices and a list of all 
proposed and final classification 
regulations published to date: 


Publication date in FEDERAL 


Panel name REGISTER 


March 9, 1979, 44 FR 13284-13434 
(proposals); February 5, 1980, 45 
FR 7904-7971 (final regulations). 

February 2, 1982, 47 FR 4802-4929 

); May 1, 1987, 52 FR 
16102-16138 (final regulations). 


Circulatory 
Devices 


September 11, 1979, 44 FR 53063 
(proposals); September 12, 1980, 
45 FR 60576-60651 (final regula- 
tions). 


August 24, 1979, 44 FR 49844- 
49954 (proposals); October 21, 
1980, 45 FR 69678-69737 (final 
regulations). 


January 23, 1981, 46 FR 7562-7641 
(proposals); November 23, 1983, 
48 FR 53012-53029 (final regula- 
tions). 


April 22, 1980, 45 FR 27204-27359 
(proposals); November 9, 1982, 47 
FR 50814-50840 (final regula- 
tions). 

Do. 


April 3, 1979, 44 FR 19894-19971 
(proposals); February 26, 1980, 45 
FR 12682-12720 (final regula- 
tions). 

January 29, 1982, 47 FR 4406-4451 
(proposals); January 20, 1988, 53 
FR 1554-1571 (final regulations). 

January 26, 1982, 47 FR 3694-3749 
(proposals); September 2, 1987, 
52 FR 33346-33363 (final reguia- 
tions). 

January 22, 1982, 47 FR 3280-3325 
(proposals); November 6, 1986, 51 

FR 40376 (final regulations). 


Ophthalmic 
Devices 
Panel. 


Ear, Nose, 
and Throat 
Devices 
Panel. 

Dental 
Devices 
Panel. 


December 30, 1980, 45 FR 85962- 
86168 (proposals); August 12, 
1987, 52 FR 30082-30106 (final 
regulations). 
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Publication date in FEDERAL 
REGISTER 


t 
Panel name | 


November 2, 1979, 44 FR 63292- 
63426 (proposals); July 16, 1982, 
47 FR 31130-31150 (final reguia- 
tions). 


Anesthesiol- 
ogy and 
Respirato- 
ry Therapy 
Devices 
Panel. 

Neurological 
Devices 
Panel. 


November 23, 1978, 43 FR 54640- 
55732 (proposals); September 4, 
1979, 44 FR 51726-51778 (final 
regulations). 

August 28, 1979, 44 FR 50458- 
50537 (proposals); November 23, 
1983, 48 FR 53032-53054 (final 
regulations). 


July 2, 1982, 47 FR 29052-29140 
(proposals); September 4, 1987, 
52 FR 33686-33711 (final regula- 
tions). 





January 19, 1982, 47 FR 2810-2853 
(proposals); (/nsert date of publica- 
tion in the Federal Register (final 
Devices regulations). 
Panel. 
settee Pg a aa a 


G. Minor Changes or Clarifications 


Occasionally the agency has made 
minor changes in the name of a generic 
type of device or its identification to 
clarify the final regulation. Additionally, 
the agency is adding § 878.3 to explain 
the various effective dates for premarket 
approval requirements for devices 
classified into class III. FDA also is 
adding a new paragraph (c) in the 
classification regulation for each device 
classified into class III to declare, where 
applicable, the effective date for 
premarket approval requirements for the 
device. 


H. Transitional Devices 

The amendments included transitional 
provisions applicable to devices 
intended for human use that were 


declared to be drugs before enactment 
of the amendments. (See section 


520(I)(1) of the act (21 U.S.C. 360j(1)(1).) 


Section 





The transitional provisions assure that 
devices formerly regarded as drugs 
continue to be subject to appropriate 
regulatory controls as the amendments 
are being implemented. Thus, the statute 
classifies a device previously 
considered a new drug into class III 
unless the agency in response to a 
petition reclassifies it into class I or 
class II. 

Liquid silicone for injection is an 
investigational transitional general and 
plastic surgery device that is not in 
commerical distribution. Accordingly, 
although this device is classified by 
statute as a class III device, FDA will 
not publish a final classification 
regulation describing the device’s 
statutory classification into class III 
unless the agency approves an 
application for premarket approval for 
this device. 

FDA is including in this final rule 
sections codifying the statutory 
classification into class III of the 
following three commercially 
distributed, transitional general and 
plastic surgery devices; these devices 
were the subject of a Federal Register 
notice (December 16, 1977; 42 FR 63472) 
on their former status as new drugs: 
absorbable powder for lubricating a 
surgeon's glove (§ 878.4480), the 
absorbable hemostatic agent and 
dressing (§ 878.4490), and 
polytetrafluoroethylene injectable 
(§ 878.4520). 

FDA will deal with the classification 
of absorbable and nonabsorbable 
sutures in a future Federal Register 
document. These sutures are transitional 
devices that have been classified into 
class IH by section 520{}) of the act. 
However, at this time, the agency is 
considering petitions under section 
520(l) of the act seeking reclassification 
of certain of these sutures. Moreover, 
FDA has already reclassified stainless 
steel sutures from class III into class I, 
in response to a petition that had been 
submitted by Alto Corporation, 
Farmingdale, New Jersey. In the future, 
FDA plans to issue a rule codifying the 
reclassification of stainless steel 


.--| External facial fracture fixation appliance ! 


a 


Polytetrafluoroethylene with carbon fibers composite implant material..... 


878.3550........ 
878.3590 
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sutures, as well as any other 
reclassifications that may be 
accomplished in response to the 
petitions now under review. 


I. List of General and Plastic Surgery 
Devices 


The list below shows for each general 
and plastic surgery device the section of 
the Code of Federal Regulations at 
which the classification of that device is 
being codified (or will be codified), the 
docket number of the corresponding 
proposed classification regulation 
(where applicable), the final 
classification of the device, and an 
identification {yes or no) of whether 
comments were received on the 
proposed regulation. If no comments 
were received, FDA is adopting the 
proposed regulation without a change in 
classification. The list also identifies the 
eight generic types of class I general and 
plastic surgery devices that are subjects 
of a proposed rule, published elsewhere 
in this issue of the Federal Register, to 
grant an exemption, with limitations, 
from the requirement of premarket 
notification. The names of the eight 
devices are identified with footnote “1” 
($§ 878.1800, 878.3250, 878.3910, 878.3925, 
878.4160, 878.4800, 878.4950, and 
878.5900). 

The list includes the four generic 
types of general and plastic surgery 
devices for which classification is being 
postponed. For each of these devices, 
the section number of the Code of 
Federal Regulations is in parentheses, 
the name of the device is identified with 
footnote “3,” and no classification is 
provided (§ § 878.4635, 878.4700, 
878.4820, and 878.4960). 

The list includes the eye pad (Docket 
No. 78N-3265), which was the subject of 
a proposed regulation published with 
those on ophthalmic devices. FDA is 
classifying this device with general and 
plastic surgery devices (§ 878.4440). A 


* summary of the comments received on 


the proposed regulation for the eye pad 
is in paragraph 34, under “J. Summaries 
of Comments on Classifications and 
FDA’s Responses to Comments.” 





878.4470.. 
878.4480.. 
878.4490.., 
878.4520... 


on SeaielaLel tendieaeb ter ote onanenphauiaintiesnanenantta 


dermatology. 


ne Oe as pees gee 


Suture retention device 


Manual operating table and accessories and manual operating chair 
and accessories ! 


Air or AC-powered operating 
powered 


878. 5910... 


table and accessories and air or AC- 
3 


--| TEN-2711 


| 78N-2712 .. 
78N-27 14... 


so 78N-2716.... 
...| 78N-2717 ... 





Hs leet ace ra ene taedaaarthciae mere veaatines 
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J. Summaries of Comments and FDA's 
Responses to Comments 

FDA is responding below to nine 
general comments (paragraphs 1 through 
9) which did not identify specific 
devices and 25 comments (paragraphs 
10 through 34) on specific devices. When 
a comment applies to more than one 
device, the agency is summarizing the 
comment, listing the devices involved, 
and responding to the comment. 

1. One comment stated that several 
years ago the agency issued a notice to 
explain the transitional provisions of the 
devices amendments (December 16, 
1977; 43 FR 63472). The comment stated 
that 14 transitional devices listed in that 


notice were not included in the 
proposed regulations to classify general 
and plastic surgery devices. The 
comment stated that FDA also should 
classify these 14 transitional devices. 

FDA believes that it should codify the 
statutory classifications of certain of 
those transitional devices that are 
general and plastic surgery devices and 
is doing so in this rule. 

2. A comment stated that a number of 
the Class Ill transitional devices 
requiring premarket approval were part 
of the DESI review for human drugs 
(Drug Efficacy Study Implementation: 37 
FR 26623; December 14, 1972) and found 
to be safe and effective with minor 


labeling changes. The comment stated 
that, had these devices remained drugs, 
marketing of them would be permitted 
under an abbreviated new drug 
application. Thus, the comment 
contended that the regulatory burden 
has been increased for these products 
without justification. 

The agency advises that 
reclassification procedures are available 
for devices, including transitional 
devices (see 21 CFR Part 860), that these 
procedures are designed to minimize 
burdens on petitioners, and that the 
agency encourages the submission of 
reclassification petitions for these 
transitional devices. 
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3. A comment stated that FDA 
referred a number of transitional 
devices to the Panel for classification 
recommendations, e.g., absorbable 
dusting powder and absorbable 
hemostatic agents, but no mention is 
made of the Panel's recommendations 
for these products in the general and 
plastic surgery device classification 
proposals. Because the agency referred 
these devices to the Panel for its 
recommendations and has received 
them, the comment stated that the 
agency is required to publish these 
recommendations. 

Transitional devices are classified by 
section 520(1) of the act, not under the 
procedures in section 513 (c) and (d) for 
other preamendments devices. There is 
no statutory requirement to refer 
transitional devices to the Panel or to 
publish the Panel’s recommendations for 
transitional devices. These 
recommendations are available upon 
request. The agency advises, however, 
as noted above, that it encourages 
reclassification petitions for these 
transitional devices. 

4. A comment said that, according to 
the regulations, the “* * * evidence 
used to determine the safety of a device 
shall adequately demonstrate the 
absence of unreasonable risk of illness 
or injury * * *.” Under this criterion, 
the comment asserted that a 
manufacturer is required to show an 
absence of risk. The comment noted that 
this is an impossible standard, 
particularly since FDA will, in 
evaluating safety, consider such data .as 
“* * * isolated case reports, random 
experience, reports lacking sufficient 
details to permit scientific evaluation, 
and unsubstantiated opinions.” 

FDA believes that the language cited 
by the comment is out of context and 
does not reflect the total content of the 
regulations involved (21 CFR 860.7 (c)(2) 
and (d)(1)). The complete language of 21 
CFR 860.7(d)(1) follows: 


There is reasonable assurance that a 
device is safe when it has been determined, 
based upon valid scientific evidence, that the 
probable benefits to health from use of the 
device for its intended uses and conditions of 
use, when accompanied by adequate 
directions and warnings against unsafe use, 
outweigh any probable risks. The valid 
scientific evidence used to determine the 
safety of a device shall adequately 
demonstrate the absence of unreasonable 
risk of illness or injury associated with the 
use of the device for its intended uses and 
conditions of use. 


FDA believes that the criteria it uses 
to determine the safety of a device, 
found in section 513(a)(2) of the act and 
21 CFR 860.7, are required by law and 
are reasonable. Further, "DA believes 


that any risk of injury or illness is 
unreasonable when no evidence is 
available of probable benefit to the 
health of those persons for whose use 
the device is intended. This conclusion 
is supported by the legislative history. of 
the Medical Device Amendments of 1976 
(Pub. L. 94-296). In its report, the House 
Committee on Interstate and Foreign 
Commerce explained the meaning of 
“potential unreasonable risk” a 

follows: 


The phrase “presents a potential 
unreasonable risk of illness or injury” has 
two significant features. First; the 
requirement that a risk be unreasonable 
contemplates a balancing of the possibility 
that illness or injury will occur against 
benefits from use. Second, the risk need only 
be a potential one. The risk may be one 
demonstrated by reported injuries or it may 
simply be foreseeable. The fact that a device 
is being marketed without sufficient testing is 
an adequate basis for the Secretary's 
conclusion that the device presents a 
potentialunreasonable risk to health. (H.R. 
Rept. No. 94-853, 94th Cong. 2d Sess. 36 
(1976)). 


5. A comment said that the FDA 
classifies a device into class Il it is a 
formal determination by FDA that 
without a performance standard there is 
not reasonable assurance that the 
device is safe and effective. 

As discussed above, however, the 
statute contemplates that FDA will set 
priorities for the establishment of 
performance standards, and until a 
standard is set for a class Il device, it is 
allowed to be marketed subject only to 
general controls of the act. FDA has 
published in the Federal Register a 
notice announcing its policy for setting 
priorities for initiating proceedings to 
establish performance standards for 
devices classified into class II (October 
23, 1985; 50 FR 43060). See “B. FDA's 
Priorities for Establishing Performance 
Standards” earlier in this preamble. 

6. Several general comments stated 
that FDA proposed to classify too many 
general and plastic surgery devices in 
class II and requested that more devices 
be in class I. 

FDA agrees that certain of the devices 
that it proposed to classify in class II 
should be in class I. These devices are 
identified earlier in this preamble under 
“D. Changes in Classifications in Final 
Regulations.” FDA's reasons for making 
these changes are provided below in 
paragraphs 15, 17, 19, 24, and 32. FDA's 
reasons for classifying the remaining 
general and plastic surgery devices into 
class II as proposed are provided below 
in FDA’s responses to comments on 
each device, and in the preamble to the 
proposal. 
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~ 7. A comment stated that (1) a 
standard for tissue compatibility of 
implantable materials would-preclude 
the use of new implant materials, 
because the standard would identify 
only materials that have been shown to 
be compatible; and (2) the tissue 
compatibility of new materials could be 
addressed more expeditiously.through - 
section 510{k) procedures (premarket 


-- notification), rather than through 


development of-standards. 

FDA disagrees with the comment: 
FDA would apply any performance 
standard for tissue biocompatibility for 
implant materials both to 
preamendments devices and (through 
premarket notification procedures) any 
devices found to be substantially 
equivalent to such devices. FDA 
evaluates the safety and effectiveness of 
a new implant material as part of its 
evaluation of a device. Performance 
standards for preamendments devices 
made of designated materials would not 
prevent FDA's evaluation and approval 
of devices made from new 
postamendments materials. The 
comment suggested use of premarket 
notification procedures as.a vehicle for 
FDA to allow marketing of new 
materials, The premarket notification 
procedures under section 510(k) of the 
act are not intended to establish the 
valid scientific evidence (defined in 21 
CFR 860.7) necessary to demonstrate the 
safety and effectiveness of new, not 
substantially equivalent implant 
materials. Accordingly, before 
marketing a new postamendments 
implant material, manufacturers must 
submit to FDA an application for 
premarket approval under section 515 of 
the act and receive FDA approval of the 
application or seek to have the material 
reclassified. 

8. A comment asserted that, where the 
only risks to health presented by a 
device are electrical hazards, 
nonsterility, or bioincompatibility, FDA 
should classify the device into class I. 
The comment suggested that FDA 
should classify into class I all of the 
remaining devices, unless information 
establishes that (1) the risks identified in 
the proposal are of sufficient magnitude 
to justify the promulgation of a standard 
under section 514 of the act and (2) such 
a standard is a suitable means for 
controlling those identified risks. 

FDA disagrees with the comment. 
FDA believes that, in accordance with 
section 513(a)(1)(B) of the act, the 
agency is required to classify a device 
into class II when it determines that the 
controls of class I are insufficient to 
provide reasonable assurance of the 
safety and effectiveness of the device, 





Federal Register / Vol. 53, No. 122 / Friday, June 24, 1988 / Rules and Regulations 


when there is sufficient information to 
establish a performance standard to 
provide such assurance. FDA believes 
that for certain devices performance - 
standards for biocompatibility, electrical 
safety, sterility, or other factors 
sometimes are necessary to provide 
reasonable assurance of the safety and 
effectiveness of such devices. Also, FDA 
believes that certain devices should be 
classified into class III, according to the 
statutory criteria. 

9. A comment asserted that the 
documents on which the Panel's 
recommendations were based were not 
made available to the public prior to the 
meetings at which the classification 
recommendations were made. As a 
result, the comment said that public 
involvement, including submission of 
information by manufacturers, was 
severely limited. 

FDA agrees that the documents upon 
which the Panel's recommendations 
were based were not generally available 
before the Panel meetings, but disagrees 
that this procedure was deficient. During 
its classification deliberations, the Panel 
held public meetings, and the public was 
given numerous opportunities to make 
presentations and arguments to the 
Panel. In any event, when FDA 
published the proposed regulations 
classifying general and plastic surgery 
devices, the agency provided an 
extremely generous comment period of 
160 days in which any member of the 
public could comment on any of the 
documents on which FDA relied. 

10. Comments stated that the specific 
materials used in a device should not be 
identified in the classification name or 
the codified identification of the devices 
listed below, because such specificity 
within a classification regulation may be 
viewed as a de facto performance 
standard imposed without benefit of the 
procedures listed under section 514 of 
the act. The comment said that 
designation of specific materials in 
classification names and identification 
assures that, as new materials are 
introduced, the classification regulations 
will have to be revised. 


878.3500... 


878.3550... 
878.3590... 
878.3680... 
878.4730...| Surgical skin degreaser or 
adhesive tape solvent. 


FDA disagrees with the comments’ 
assertion that identification of specific 


materials in the names or the 
identifications of devices would be the 
imposition of a de facto performance 
standard. Regardless of whether FDA 
identifies a specific material in the name 
or the identification of a device, FDA 
would still have to follow applicable 
statutory procedures to establish 
binding requirements for the device. 

In the final regulations, the agency has 
eliminated, where possible, the mention 
of a specific material in the name of a 
generic type of device or its 
identification. It is sometimes necessary, 
however, to name specific materials to 
provide an adequate description of the 
device. It is true that, when FDA has 
identified a specific material in the 
name or identification of a device, the 
agency may need to revise the 
regulation later if new but substantially 
equivalent materials have entered the 
marketplace. FDA cautions that a device 
made of a new postamendments 
material is subject to premarket 
notification under section 510(k) of the 
act, and may be subject to premarket 
approval under section 515 of the act, 
even though the device seems to be 
described in a classification regulation. 
(See § 878.3(b) of these regulations.) 

11. Comments requested that the 
devices listed below be classified into 
class III instead of class II, because no 
standards have been established for the 
devices under section 514 of the act. The 
comments said that evidence of 
biocompatibility may not have been 
shown for some of the materials used in 
the devices listed below that are 
intended to be implanted. 


878.3300... 

878.3500...| Polytetrafluoro-ethylene with 
carbon fibers composite 
implant material. 

878.3550...) Chi i 

878.3590... 

878.3680... 

878.4300... 

878.4750... 


Although the devices listed above are 
intended to be implanted, FDA has 
determined that requirements of 
premarket approval are unnecessary to 
control the risks to health presented by 
the devices, including the risk of 
bioincompatibility and the other risks 
FDA identified in the proposed 
regulations for these devices. FDA 
believes that the biocompatibility of the 
materials now being used in these 
devices has been established through 
their successful use for a number of 
years. However, FDA agrees that 
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clarification of the indentifications of 
the latter two devices is needed to 
clarify that these devices do not include 
new absorbable materials for which 
biocompatibility may not have been 
established. Therefore, in the final rule 
FDA has added the following sentence 
in each device's identification 

($§ 878.4300 and 878.4750): “It is not 
absorbable.” 

Under section 510(k) of the act and 
Subpart E of 21 CFR Part 807, a person 
must submit to FDA a premarket 
notification before he or she begins 
commercial distribution in interstate 
commerce of a new or significantly 
changed device. FDA believes that a 
change in a material used in a device 
intended to be implanted is a significant 
change in a device that could affect its 
safety and effectiveness. FDA believes 
that the requirement of premarket 
notification will assure that FDA is 
aware of new or significantly changed 
materials intended for use in the devices 
listed above. FDA will require that new 
or significantly changed materials be 
subject to requirements of premarket 
approval to provide reasonable 
assurance that these materials are 
biocompatible and otherwise safe and 
effective. 

Clinical experience with the devices 
listed above has established the persons 
for whose use the devices are intended 
and the proper conditions of use. FDA 
has determined that the probable benefit 
to health from proper use of these 
devices outweighs and likelihood of 
illness or injury resulting from their use. 
FDA believes that informative labeling 
and compliance with general controls 
will reduce the risks to health presented 
by the devices listed above. However, 
FDA believes that the general controls 
of class I by themselves are insufficient 
to provide reasonable assurance of the 
safety and effectiveness of these 
devices. FDA believes that 
establishment of performance standards 
will provide reasonable assurance of the 
safety and effectiveness of these devices 
and sufficient evidence is available to 
establish such standards. (See the 
discussion earlier in this preamble, “B. 
FDA's Priorities for Establishing 
Performance Standards”). Accordingly, 
FDA is adopting the proposed 
regulations classifying the devices listed 
above into class II as proposed with 
clarifying changes. 

12. Section 878.3300; Surgical mesh; 
proposed class II. 

Two comments said that the device is 
made from well-established materials 
and that general controls would provide 
reasonable assurance of the continuing 
reliability of the device. The comments 
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requested that the device be classified 
into class I instead of class II, based on 
safe and effective clinical use over the 
years. 

FDA disagrees with the comments. 
FDA is classifying the device into class 
II to control the risks to health of 
infection and foreign body reaction 
which may result in implant rejection. 
Surgical mesh is intended to be 
implanted in the human body. Section 
513(d)(2)(B) of the act (21 U.S.C. 
360c(d)(2)}(B)) requires that FDA classify 
all implants into class III unless the 
agency determines that, for a particular 
implant, premarket approval is 
unnecessary to provide reasonable 
assurance of its safety and 
effectiveness. FDA believes that surgical 
mesh has not been implanted in a 
sufficient number of patients by a 
sufficient number of medical 
practitioners to provide adequate 
evidence on the long-term 
biocompatibility of these devices. 
Consequently, FDA believes that 
insufficient evidence of safety and 
effectiveness is available at this time to 
support classifying surgical mesh into 
class I. : 

13. Section 878.3530; Inflatable breast 
prosthesis, proposed class III, Section 
878.3540; Silicone gel-filled breast 
prosthesis: proposed Class III. 

13a. Comments on the two proposed 
regulations above requested that FDA 
classify each of the devices into class II 
as recommended by the Panel on July 
23, 1976. 

FDA believes that the devices need to 
be classified into class III. On Janaury 
26 and 27, 1983, the Panel met to review 
and consider all comments that were 
submitted to FDA on the two proposed 
regulations above, including those 
comments submitted by the American 
Society of Plastic and Reconstructive 
Surgeons (ASPRS) and breast prosthesis 
manufacturers. The Panel also reviewed 
additional manufacturing data which 
has been requested by FDA from all 
manufacturers of breast prostheses. At 
the portion of the meeting that was open 
to the public, FDA presented to the 
Panel an overview of its reasons for 
issuing the proposed regulations. 
Members of ASPRS and representatives 
of Dow Corning Corp. Also made 
presentations. The Panel also met in 
closed session to review confidential 
documents on silicone, including data 
furnished by Dow Corning Corp. During 
the meeting of January 26 and 27, 1983, 
the Panel unanimously recommended 
that FDA classify both of the breast 
prosthesis devices into class III as 
proposed. FDA agrees with this 
recommendation. 


13b. Comments stated that the 
following information can be used to 
develop performance standards for the 
two breast prosthesis devices above 
that would provide reasonable © 
assurance of the safety and 
effectiveness of these devices: 
information contained in the references 
that were attached to the comments and 
discussed during the meeting of the 
Panel of January 26 and 27, 1983; the 
collective knowledge, experience, and 
expertise of implant manufacturers, 
ASPRS, and FDA; and the current 
standard for implantable breast 
prostheses adopted by the American 
Society of Testing and Materials 
(ASTM), ASTM-F703-81. The comments 
requested that the devices be in class II 
instead of class Ill. 

FDA believes that, for the reasons 
discussed in the preamble to the 
proposed rule and in this preamble, 
insufficient information exists to 
establish performance standards that 
would provide reasonable assurance of 
the safety and effectiveness of the two 
breast prosthesis devices. 

13c. Comments stated that some of the 
risks of health identified in the proposed 
regulations for breast prostheses are not 
device related but are expected 
consequences of surgery. The comments 
said that such risks would not be 
significantly reduced by requiring 
premarket approval for the devices. 

FDA agrees in part and disagrees in 
part with the comments. FDA agrees 
that some of the risks to health cited in 
the two proposals may not result from 
the breast prostheses, but rather from 
surgical technique or other factors. Risks 
such as infections, hematoma, or tissue 
or skin necrosis may be associated with 
many surgical procedures. However, 
other risks identified in the proposed 
regulations are directly related to the 
devices. Though it may be argued that 
deflation of the inflatable breast 
prostheses or leakage of silicone gel 
from the silicone gel-filled breast 
prostheses may, in some instances, 
result from damage to the devices due to 
a surgeon’s error in wielding a sharp 
needle or instrument, the argument does 
not account for all occurrences of 
deflation, or all implant shell failures, 
nor for silicone migration from an intact 
implant. FDA also disagrees with the 
argument that the risks of surgery to 
implant the devices are not device 
related risks. Especially because 
implantation of a breast prosthesis 
device is discretionary surgery, 
consideration of the total risks to health 
from implantation of such a device must 
include the usual risks of the surgery 
involved, and of risks of surgical error 
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that are enhanced by the properties of 
the device itself. 

13d. A comment asserted that, 
because of changes in manufacturing 
techniques, valve failure and fold-flaw 
failure no longer are involved with 
experiences of deflation of the inflatable 
breast prosthesis. 

FDA does not have, nor did the 
comment submit, valid scientific 
evidence showing that valve failure and 
fold-flaw failure no longer are 
significant factors in experiences of 
deflation of the device. 

13e. Comments argued that the risk of 
injury to patients due to fibrous capsule 
contracture following implantation of 
the devices above is not a potential 
unreasonable risk because (1) 
contracture is not a complication but 
rather a normal event in all wound 
healing; (2) though all patients have 
some degree of breast contracture, the 
phenomenon cannot be considered a 
complication if it does not produce 
patient dissatisfaction; (3) changes in 
surgical technique and post-surgical 
therapy have reduced the incidence of 
clinically detectable fibrous capsular 
contracture to less than 5 to 10 percent 
of patients; (4) the reported contracture 
incidence in as many as 74 percent of 
patients is due to many factors, 
including nonquantitative diagnosis and 
poor sampling of patient population (i.e., 
satisfied patients do not return for 
followup); and (5) the biology of 
contracture has been explained more 
completely during the past decade. 

FDA believes that the risk of fibrous 
capsule contracture is a potential 
unreasonable risk of illness or injury 
under the terms of the statute. FDA does 
not have, nor did the comment contain, 
valid scientific evidence showing that 
the rate of occurrence of fibrous capsule 
contracture following implantation of 
breast prostheses has been reduced to 
such an extent that a classification other 
than class III is possible. 

13f. A comment on the proposed 
regulation for the inflatable breast 
prosthesis stated that the identification 
should be changed to show that the 
device can be inflated to the desired 
size before implantation, as well as after 
implantation. 

FDA agrees that the inflatable breast 
prosthesis can be inflated either before 
or after implantation. Accordingly, FDA 
is clarifying the identification of this 
generic type of device. 

13g. A comment on the. proposed 
regulation on the silicone gel-filled 
breast prosthesis stated that the agency 
did not evaluate the data and 
information on the safety, effectiveness, 
and use of the polyurethane coated 
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silicone gel-filled breast prosthesis 
before publishing the proposed 
regulation. The comment stated that this 
version of the generic type of device is 
unique. The device has a tripartite thin- 
walled septum in the interior and a 
polyurethane coated outer shell. The 
comment said that three potential 
unreasonable risks of injury that FDA 
cited in the proposed regulation for the 
device are not pertinent to this 
particular version of the silicone gel- 
filled breast prosthesis. To support its 
claim, the comment contained 
documentation and references. The 
comment requested that this version of 
the device be classified into class II. 

FDA agrees in part and disagrees in 
part with the comment. It is true that, 
when the proposed regulation was being 
prepared, the agency did not specifically 
consider the safety and effectiveness of 
the polyurethane coated version of the 
silicone breast prosthesis. However, 
FDA believes that the identification of 
the silicone gel-filled breast prosthesis 
that was proposed is sufficiently broad 
as to include the polyurethane coated 
version of the device. FDA is making 
clarifying changes in the identification 
of the generic type of device in response 
to the comment. Further, FDA disagrees 
with the comment's claims that 
sufficient information and data are 
available on this version of the silicone 
gel-filled breast prosthesis to support its 
classification into class II. FDA does not 
have, nor did the comment contain, 
valid scientific evidence showing that 
the polyurethane coating over the 
silicone shell eliminates fibrous capsule 
contracture or prevents migration of the 
silicone gel from the interior of the 
implant to body tissues after 
implantation. Such evidence may be 
submitted as part of the application for 
premarket approval of the device, when 
FDA issues a regulation under section 
515(b) of the act (21 U.S.C. 360e(b)) 
calling for premarket approval 
applications for breast prostheses. 

13h. One comment on the proposed 
regulation on the silicone breast 
prosthesis Stated that the proposed 
identification of the device does not 
adequately distinguish between the 
various versions of these devices and 
that the identification should be 
amended to include the double-lumen 
silicone gel-filled breast prosthesis and 
the polyurethane coated silicone gel- 
filled breast prosthesis. 

FDA agrees with the comment. FDA is 
clarifying the identification of the 
generic type of device in the final rule. 

13i. Comments stated that the risk of 
illness or injury due to possible long- 
term toxic effects of the silicone polymer 
used in breast prostheses is not a 


potential unreasonable risk because: (1) 
over a million patients have undergone 
augmentation mammaplasty with 
silicone breast implants and there is no 
evidence of toxicity; (2) for about 20 
years, numerous other medical devices 
made from silicone polymer have 
demonstrated excellent clinical 
performance; (3) numerous published 
studies attest to the safety and lack of 
toxicity of silicone, including a number 
of reports that have concluded that there 
is no correlation between the presence 
of a silicone prosthesis and findings of 
cancer in patients; and (4) if small 
quantities of silicone migrate from a 
breast prosthesis into the body tissues 
of a patient, no harm would result. 

FDA recognizes that both of these 
devices, as well as other prostheses 
made of similar materials and having 
similar construction, have been used for 
many years. However, FDA has 
examined recent scientific data 
concerning silicone implants and the 
migration of silicone in the body (Refs. 
20 through 27) that support the agency's 
proposed classification. Some of these 
data reveal occurrence of allergic 
reactions (Ref. 20), silicone 
lymphadenoma (Refs. 21, 22, and 23), 
morbidity due to silicone (Refs. 24 and 
25), and silicone migration (Refs. 26 and 
27). Breast prostheses of both types 
present a potential unreasonable risk of 
illness or injury to the patient. The 
silicone used in the prostheses may 
migrate in the body of the patient, as 
described above, with unknown long- 
term effects. Furthermore, the devices 
are implants, and FDA is required by 
section 360c(d) of the act (21 U.S.C. 
360c(d)) to classify implants into class 
III unless the agency determines that 
premarket approval is not necessary to 
provide reasonable assurante of the 
safety and effectiveness of the devices. 
For these devices, the agency has 
determined that premarket approval is 
necessary because FDA believes that 
the devices present a potential 
unreasonable risk of illness or injury to 
patients if data showing that the devices 
are safe and effective are not available. 
In addition, the devices are purported or 
represented to be for a use 
(reconstructive surgery) that is of 
substantial importance in preventing 
impairment of human health, even 
though implantation of a breast 
prosthesis is discretionary surgery. The 
agency has determined that premarket 
approval is necessary for both of the 
devices because general controls and 
performance standards are insufficent to 
provide reasonable assurance of the 
safety and effectiveness of the devices. 
FDA also believes that insufficient 
information is available to establish 
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performance standards to provide 
reasonable assurance of the safety and 
effectiveness of the devices. Because 
use of the devices is discretionary, use 
of the devices must be balanced against 
the long-term unknown effects of 
possible silicone migration in the body. 
Accordingly, FDA is classifying the two 
devices above into class III as proposed 
with minor clarifying changes. Also, 
FDA is clarifying the name of the 
inflatable breast prosthesis. 

14. Section 878.3550; Chin prosthesis; 
proposed class II. 

One comment indicated that one type 
of chin prosthesis, the silicone rubber 
gel-filled chin prosthesis, was not 
included in FDA's proposed 
identification of the generic type of 
device. The comment requested that the 
agency modify the identification section 
of the regulation to read as follows: A 
chin prosthesis is an implanted silicone 
rubber solid prosthesis or a silicone 
rubber gel-filled prosthesis. 

FDA disagrees with the comment. The 
silicone rubber gel-filled chin prosthesis 
identified by the comment is a different 
preamendments device that, due to 
inadvertence, has not yet been 
considered by the Panel for 
classification. FDA will refer to the 
Panel for its classification 
recommendation the silicone rubber gel- 
filled chin prosthesis. After receiving the 
Panel’s classification recommendation, 
in a future issue of the Federal Register, 
FDA will publish a proposed regulation 
classifying the device. For the reasons 
given in the proposal, FDA believes that 
the silicone rubber solid chin prosthesis 
should be classified into class II. 
Accordingly, FDA is adopting the 
proposed regulation with a minor 
clarifying change. 

15. Section 878.4040; Surgical apparel; 
proposed class II. 

15a. Comments stated that surgical 
suits and dresses, commonly known as 
scrub suits, are intended to replace the 
street clothes of operating room 
personnel, but are not intended to be 
part of the sterile field. The comments 
said that surgical gowns that are 
intended to be part of the sterile field 
are worn over scrub suits to protect the 
wearer and the patient from bacterial 
contamination. The comments 
questioned including scrub suits as a 
category of medical devices. One 
comment suggested that scrub suits be 
placed in class I with exemption from 
most requirements of the CGMP 
regulations. 

FDA agrees with the comments that 
questioned the inclusion of scrub suits 
as medical devices. FDA has decided 
not to classify surgical suits and dresses, 
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commonly known as scrub suits, as 
medical devices. FDA is changing the 
identification of surgical apparel to 
exclude surgical suits and dresses. 
Accordingly, FDA is not responding to 
the comments that scrub suits should be 
classified into class I. 

15b. A comment suggested that FDA 
classify surgical gowns, surgical caps, 
and surgical shoe covers in c:ass I. 
Comments stated that surgical caps and 
surgical hoods generally are made of 
nonflammable materials and are 
intended to prevent contamination from 
shedding hair, but are not intended as a 
microbial barrier. Thus, the comments 
suggested that such devices be either 
classified into class I or not considered 
medical devices. Comments suggested 
that surgical caps and surgical hoods be 
exempt from most requirements of the 
CGMP regulations. Comments requested 
that operating room shoe covers be 
placed in class I, because there is no 
record of hazard to safety or health from 
shoe covers. The comments argued that 
the potential risks of slippage and fire or 
explosion from nonconductive shoe 
covers is practically nonexistent, 
because (1) materials used have 
improved, (2) users are aware of, and 
are controlling, the buildup of static 
electricity, (3) nonconductive shoe 
covers are used, and (4) flammable 
anesthetics are no longer used in most 
hospitals. The comments argued that 
class I is adequate to control any 
anticipated risks to health caused by 
these devices. One comment urged 
exemption of shoe covers from the 
CGMP requirements. 

FDA agrees that surgical caps, 
surgical hoods, and surgical shoe covers 
should be classified into class I. 
However, FDA believes that surgical 
gowns and surgical masks should be 
placed in class II for the reasons 
provided below in paragraph 15c. FDA 
disagrees that surgical caps, hoods, and 
shoe covers should be exempt from most 
requirements of the CGMP regulations. 
The agency believes that compliance 
with CGMP regulations is necessary to 
assure the quality of surgical apparel by 
helping to prevent production of surgical 
apparel having characteristics that could 
harm patients. 

15c. Several comments urged that 
FDA classify all surgical apparel in class 
II as proposed. Some comments opposed 
FDA's classifying surgical gowns made 
from nonwoven fabrics into class I while 
leaving surgical gowns made from 
woven fabrics in class II. These 
comments stressed the importance cf 
performance standards for these kinds 
of surgical apparel to provide a reliable 
aseptic barrier and assure the patient's 


safety. Some comments questioned the 
classification into class Il of disposable, 
nonwoven surgical apparel and 
reusable, woven apparel. The comments 
argued that, in contrast to the nonwoven 
apparel, reusable woven apparel offers 
less protection against bacterial strike- 
through because this apparel is subject 
to wear and tear from repeated 
laundering and sterilization. Therefore, 
comments suggested that, although class 
II may be appropriate for the reusable, 
woven apparel, class I is justified for the 
single use, nonwoven apparel. Published 
articles were submitted with comments 
to support the claim of superior 
protection against bacterial strike- 
through from use of disposable, 


. nonwoven surgical gowns (Refs. 1, 2, 3, 


4, 13, and 15). Some comments stated 
that FDA has sufficient authority under 
general controls, CGMP regulations, and 
premarket notification procedures to 
assure the safety and effectiveness of 
surgical apparel. The comments urged 
that, because of the history of safe use, 
all surgical apparel be classified in class 
I. One comment argued that surgical 
masks, gowns, caps, shoe covers, etc., 
should not all be covered by the same 
identification. Specifically, this comment 
requested class I for surgical masks, 
because risks of linting, slippage, 
conductivity, flammability, and 
microbial contamination of surgical 
masks are either irrelevant, or can be 
addressed by proper labeling and CGMP 
regulations. 

FDA agrees with those comments 
urging that surgical gowns and surgical 
masks be classified into class ll. FDA 
believes that making surgical gowns 
from nonwoven fabrics does not, in 
itself, guarantee protection in all cases 
against moistsbacterial strike-through. 
The agency believes that performance 
standards are necessary for surgical 
gowns and surgical masks because 
general controls alone are insufficient to 
contro] the risks to health presented by 
such devices, such as microbial 
contamination or transfer, shedding, and 
flammability. Performance standards 
would provide reasonable assurance of 
the safety and effectiveness of surgical 
gowns and surgical masks. FDA 
believes that sufficient information 
exists to develop performance standards 
for surgical gowns and surgical masks. 

FDA also agrees with the comments 
urging that class I controls are sufficient 
to control the risks to health presented 
by surgical apparel other than surgical 
gowns and surgical masks, such as 
surgical caps, hoods, aprons, isolation 
masks, and operating room shoes and 
shoe covers. The agency believes that 
these kinds of surgical apparel are not a 
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part of the sterile field, and that general 
controls such as the CGMP regulations 
are sufficient to provide reasonable 
assurance of the safety and 
effectiveness of such devices. 

Accordingly, FDA is classifying 
surgical gowns and surgical masks into 
class II as proposed and classifying 
surgical apparel other than surgical 
gowns and surgical masks into class I 
without exemptions. Thus, FDA is 
adopting the proposed regulation with 
changes in the classification and 
identification of the device. 

16. Section 878.4100; Intestine bag; 
proposed class I. 

One comment said that the 
identification statement is too restrictive 
and that it should include surgical 
drapes that come in contact with 
internal organs or omentum that are 
used in similar procedures. The 
comment recommended that the 
classification include wound edge 
protector drapes, aperture drapes, u- 
drapes, vaginal procedures drapes, and 
irrigation pouch drapes, because all of 
these devices are made of plastic 
material similar to the material in the 
intestine bag. 

FDA agrees in part and disagrees in 
part with the comment. FDA believes 
that the name of the device should be 
changed from “intestine bag” to “organ 
bag” and the identification should be 
changed to more accurately describe the 
generic type of device. FDA disagrees 
that all surgical drapes are 
manufactured from plastics. Most 
surgical drapes are made of cellulose. 
Surgical drapes and plastic organ bags 
present different risks to health. 
Cellulose surgical drapes can shed 
cellulose fibers into the surgical site. 
Plastic organ bags do not present this 
hazard. Relatively few surgical patients 
have organs placed in an organ bag, but 
virtually al) surgical patients are 
exposed to a surgical drape. Because of 
these differences, FDA believes that the 
two groups of devices identified by the 
comment should be classified — 
separately. Accordingly, in the final rule 
FDA is adopting the proposed regulation 
with changes in the name and 
identification of the device. 

17. Section 878.4200; Introduction/ 
drainage catheter and accessories; 
proposed class II. 

Two comments disagreed with the 
proposed classification and 
recommended that the device be in class 
I because the risks to health can be 
adequately controlled by general 
controls. 

FDA agrees with the comments. FDA 
believes that the principal risks to 
health presented by the device, i.e. the 
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risk of infection or of introduction into 
the body of a foreign substance, can be 
as well controlled by general controls as 
by a performance standard. 
Furthermore, FDA believes that there is 
minimal risk to health from adulteration 
of drugs due to interactions of drugs 
with the materials used in the 
introduction/ drainage catheter, because 
this kind of catheter normally is not 
used to introduce drugs into the body. 
FDA believes that inertness is the 
primary physical property that a 
material must have to be considered 
suitable for use in an introduction/ 
drainage catheter. FDA believes that 
general controls are sufficient to control 
the safety and effectiveness of current 
materials used in the introduction/ 
drainage catheter and accessories. The 
agency is classifying the device into 
class I instead of class II. Accordingly, 

. FDA is adopting the proposed regulation 
with a change in classification. 

18. Section 878.4300; Implantable clip; 
proposed class II. 

Comments suggested that the device 
be classified into class I because general 
controls would provide assurance of the 
safety and effectiveness of the device. 
Also, these comments point out the long 
and extensive use of the implantable 
clip as evidence of its safety and 
effectiveness. 

FDA believes that implantable clips 
should be classified into class II to 
control the risks to health of tissue 
necrosis from excessive pressure from 
the device, leakage of body fluids due to 
a failure to maintain connection of 
tissues that may leadto such 
complications as infection and 
hemorrhage, and allergic or toxic 
reactions to materials that may be used 
to make the device. Accordingly, FDA is 
adopting the proposed regulation with a 
clarifying change. (See preamble 
paragraph 11). 

19. Section 878.4350; Cryosurgical unit 
and accessories. 

FDA proposed to classify liquid 
nitrogen cryosurgical units and 
accessories intended for use in 
urological applications into class II] and 
all other cryosurgical units and 
accessories intended for other uses into 
class II. 

19a. Comments said that all 
cryosurgical units and accessories 
should be classified into class I. 

FDA believes that cryosurgical units 
and accessories cannot be classified 
into class I because general controls by 
themselves are insufficient to provide 
reasonable assurance of the safety and 
effectiveness of the devices. FDA 
believes that all cryosurgical units and 
accessories should be classified into 


class Il, for the reasons given in FDA's 
response to the following comments. 
19b. Comments stated that all 
cryosurgical units and accessories 
should be classified into class I 
regardless of their intended use. One 
comment stated that the design criteria 
and performance requirements for a 
liquid nitrogen apparatus intended for 
urological use are comparable to similar 
devices used by other medical 
specialties. Another comment stated 
that urological cryosurgery is similar to 
cryosurgical applications in other 
specialties, in that achievement of the 
surgical result is largely dependent upon 
surgical technique and to a lesser extent 
upon instrument standards such as 
liquid nitrogen delivery rate, 
temperature, probe size, etc. One 
comment cited a study conducted by the 
Emergency Care Research Institute 
(ECRI) under an FDA contract (Ref. 31). 
The study assessed the risks, hazards, 
and performance characteristics of 
cryosurgical devices and accessories 
and concluded that cryosurgical devices 
have a safe history. The comment also 
stated that ECRI made 
recommendations regarding 
development of performance standards 
for all cryosurgical units. Two comments 
stated that sufficient information exists 
to establish a standard for all 
cryosurgical devices that will assure 
their safety and effectiveness. The 
comments cited the work of the 
American Society for Testing Materials 
(ASTM) task force F04.08, which 
consists of representatives of industry 
and the medical community. That task 
force has nearly completed a final draft 
performance standard. One of these 
comments submitted additional data 
and information which had not been 
considered by the agency before 
publishing the proposal to classify liquid 
nitrogen cryosurgical units and 
accessories intended for use in 
urological applications into class Il. 
FDA agrees with these comments. The 
agency now recognizes that the design 
criteria and performance requirements 
of these devices intended for use in 
urological applications are comparable 
to similar devices intended for use in 
other medical specialties and that 
achieving the desired cryotherapeutic 
result, regardless of the medical area, is 
largely dependent upon the training and 
experience of the user. The agency 
acknowledges that the risks to health of 
cryotherapy in urology is generally 
limited to a small well-defined segment 
of patient population in whom the use of 
alternative means of therapy would 
subject them to additional or possibly 
greater risks to health than those 
identified in the proposal. FDA now 


23865 


believes that sufficient information 
exists to establish a performance 
standard for liquid nitrogen cryosurgical 
units and accessories intended for use in 
urological applications and that a 
performance standard wil! provide 
reasonable assurance of the safety and 
effectiveness of the device. In the final 
rule, the agency is classifying liquid 
nitrogen cryosurgical units and 
accessories intended for use in 
urological applications into class Il 
instead of class III as proposed. 
Accordingly, FDA is adopting the 
proposed regulation with a change in 
classification. 

20. Section 878.4370; Surgical drape 
and drape accessories; proposed class 
Il. 

20a. Some comments requested that 
all surgical drapes and drape 
accessories be classified into class I 
instead of class [I. The comments argued 
that those devices have a history of safe 
use and that FDA has sufficient 
authority under general controls, 
particularly the CGMP regulations and 
the premarket notification procedures, 
to provide reasonable assurance of the 
safety and effectiveness of the devices. 
Other comments requested that FDA 
change the classification of single use 
surgical drapes made from nonwoven 
fabrics from class II to class I. The 
comments argued that disposable, 
nonwoven drapes are completely 
controlled by the manufacturer, whereas 
the reusable, woven drapes are subject 
to repeated laundering and sterilization. 
The comments stated that the 
effectiveness of the reusable drapes as 
microbial barriers deteriorates after 
repeated processing. Copies of 
published articles were submitted with 
the comments to support the claim that 
surgical drapes made from nonwoven 
fabrics are superior to those made from 
woven fabrics (Refs. 1, 2, 3, 4, 13, and 
15). 

FDA believes that, to provide a 
reliable aseptic barrier and to assure the 
safety of the surgical patient, general 
controls are insufficient and 
performance standards are necessary 
for the devices, whether they are made 
from woven or nonwoven fabrics. 
Although reusable drapes made from 
woven fabrics may not provide an 
effective microbial barrier after 
repeating processing, it is the 
performance of the material, not 
whether it is woven or nonwoven, that 
determines its effectiveness as a 
microbial barrier. Some types of both 
reusable, woven fabrics and disposable, 
nonwoven fabrics permit the passage of 
microorganisms, and are, therefore, not 
effective as microbial barriers. 
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20b. Some comments agreed with 
FDA's proposal to classify surgical 
drapes and drape accessories into class 
II. The comments stressed the need for 
establishment of performance standards 
to assure that the devices provide an 
aseptic barrier and assure patients’ 
safety from moist bacterial strike- 
through. One comment stressed that 
surgical drapes should be 
nonflammable. 

FDA agrees with the comments. FDA 
also believes that the surgical drape and 
drape accessories should be classified 
into class II to control the risk of 
shedding of particulate matter from the 
device or its accessories into surgical 
incisions causing foreign body reactions, 
infection, or allergic or toxic reactions 
and to reduce the risk of burns from 
ignition of flammable materials. 

20c. Comments requested that FDA 
remove the Kelly pad from the proposed 
identification of surgical drapes and 
drape accessories. A comment 
questioned whether a Kelly pad is a 
medical device, because it is used 
externally. The comment suggested that, 
if FDA believes that a Kelly pad is a 
medical device, it should be classified in 
class I, the same category as the 
proposed classification of 
nonabsorbable gauze (or sponges), 
wound dressings for external use, and 
medical disposable bedding. 

FDA is changing the identification of 
the surgical drapes and drape 
accessories to exclude the Kelly pad. 
FDA believes that a Kelly pad is 
included in a generic type of device 
already classified into class I with 
general hospital and personal use 
devices. (See § 880.6060 Medical 
disposable bedding.) 

21. Section 878.4380; Aerosol drape 
adhesive; proposed class I. A comment 
requested that the name of the device 
and its identification be revised to 
eliminate the word “aerosol” to include 
nonaerosol drape adhesives. 

FDA agrees with the comment. The 
agency based the proposed regulation 
on data designed to demonstrate the 
noninterference of aerosol drape 
adhesives in the healing process and the 
absence of acute, systemic, and local 
toxicity from the device. FDA believes 
that nonaerosol and aerosol drape 
adhesives should both be included in 
the same device classification 
regulation. Accordingly, FDA is 
adopting the proposed regulation with 
changes in the name of the device and 
its identification. 

22. Section 878.4400; Electrosurgical 
cutting and coagulation device and 
accessories; proposed class II. 

22a. One comment said that a 
performance standard should be written 


immediately for the device and that the 
standard should specify the maximum 
level of radiofrequency interference 
emitted by the device so that other 
electronic devices used in the operating 
room are protected against harmful 
radiofrequency interference from the 
electrosurgical cutting and coagulation 
device. 

The agency agrees that 
radiofrequency interference from the 
device is a significant problem in the 
operating room. FDA also agrees that 
the device should be classified into class 
Il. FDA disagrees that establishing a 
performance standard for the device will 
eliminate harmful radiofrequency 
interference due to the device. Most of 
the interference is generated by the 
passage of current from the active 
electrode through the tissue to the 
dispersive electrode. The physical 
configuration of electrodes and 
intervening tissue forms a radiating 
antenna, which is inherent in the device 
design and operation and about which 
little can be done. The promulgation of a 
performance standard may reduce the 
radiofrequency interference that may 
radiate from the cables or the power 
cord. 

22b. A comment said that the 
electrosurgical cutting and coagulation 
device and accessories should be 
classified into class I and that 
development of voluntary standards will 
assure the safety and effectiveness of 
the device. 

As stated in the proposed regulation, 
FDA believes that performance 
standards should be established to 
control the risks to health presented by 
this device such as electrical shock and 
burns, fire and explosion from use near 
flammable articles or ignition of bowel 
or bladder gases during surgery, and 
cataract formation when the device is 
used near the eye. FDA believes that 
general controls alone are insufficient to 
control the risks to health presented by 
the device and establishment of a 
performance standard would provide 
reasonable assurance of the safety and 
effectiveness of the device. FDA 
believes that sufficient information is 
available to establish such standards. 
Accordingly, FDA is adopting the 
proposed regulation without change. 

23. Section 878.4450; Nonabsorbable 
gauze for internal use; proposed class II. 

23a. A comment suggested that the 
name and identification of the device be 
changed to read “nonabsorbable 
material for internal use,” to include 
nonwoven materials in the device 
identification. 

FDA agrees in part and disagrees in 
part with the comment. FDA disagrees 
that nonwoven materials be included in 
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this generic type of device. FDA 
intended to limit the generic type of 
device to gauze woven from material 
made of not less than 50 percent by 
mass cotton, cellulose, or a simple 
chemical derivative of cellulose, for 
internal use. In the final regulation, FDA 
is clarifying the identification of the 
device. 

23b. Comments stated that 
classification of the device into class II 
would be unduly burdensome on 
manufacturers, serves no useful purpose, 
and would not result in a safer, more 
effective device. 

FDA disagrees with the comments. 
FDA believes that a performance 
standard is necessary to control the 
design and construction of the device, to 
reduce particulate matter 
contamination, and to assure adequate 
radiopacity. 

23c. Comments stated that the Panel 
based its recommendations on very old 
information and that there are few, if 
any, current problems with the safety of 
the device. 

FDA disagrees with the comments. 
Reports in the current medical literature 
(Refs. 5 through 12, 14, 17, 18, and 19) 
show that fibers shed from 
nonabsorbable gauze surgical sponges 
for internal use cause granulomas that 
are potential risks to health. Thus, FDA 
believes that the current literature 
shows that the device presents the same 
risks to health as the older literature 
FDA cited in the proposed regulation. 
FDA believes that complications 
resulting from use of nonabsorbable 
gauze for internal use generally are not 
reported to FDA. Such complications 
include granulomas and adhesions from 
shed fibers and adverse reactions from 
use of bioincompatible materials in the 
device. FDA believes that establishing a 
performance standard for the device 
would control these risks to health and 
assure the safety and effectiveness of 
the device. 

23d. A comment said that 
performance standards for 
nonabsorbable gauze for internal use 
should address biocompatibility, 
abrasiveness, strength, wicking rate, 
shock absorbent properties, and 
radiopacity. 

FDA believes that there is need for 
performance standards addressing 
biocompatibility, strength, fiber 
shedding rate, and radiopacity. Whether 
performance standards should cover 
additional characteristics of this device 
should be determined in the standard- 
setting proceeding. 

23e. A comment said that the label of 
nonabsorbable gauze for internal use 
should identify the materials used, 
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include a warning that the device may 
shed fibers into a wound, indicate that 
the material has been tested for 
acceptable biocompatibility, and 
describe the length of shelf life and the 
proper method of sterilization. 

FDA acknowledges the comment's 
concern about the labeling of 
nonabsorbable gauze for internal use 
and points out that marketed devices 
must now comply with requirements 
under sections 501 and 502 of the act 
concerning misbranding and 
adulteration. Also, FDA could develop 
separate labeling regulations for the 
device if necessary. FDA is not 
specifying labeling requirements for the 
device at this time. When standards are 
developed for the device, labeling 
requirements may be addressed in the 
standard. 

23f. One comment alleged that 
nonabsorbable gauze for internal use is 
already identified in § 878.4060 
Nonabsorbable gauze, surgical sponge, 
and wound dressing for external use. 
The comment suggested that the generic 
type of device nonabsorbable gauze for 
internal use be eliminated. 

FDA believes that nonabsorbable 
gauze for external use presents fewer 
risks to health. It does not present risks 
of adhesions or granulomas due to the 
shedding of cellulose fibers nor does it 
need to be radiopaque. Because of these 
differences in degree of risk to health, 
and because of differences in the 
intended uses of the devices, FDA 
believes that the two devices should be 
classified in separate regulations. 

23g. A comment said that experiments 
in animals that were used to 
demonstrate foreign body reactions from 
lint and gauze fragments used excessive 
amounts of material and do not reflect 
actual practice in treatment of humans 
with the device. 

FDA believes that the studies in 
animals to investigate the relationship of 
fiber and lint to adhesions and 
granuloma formation used appropriate 
amounts of material in order to assure a 
reproducible and significant rate of 
adhesion and granuloma formation. The 
medical literature (Refs. 5 through 12, 14, 
17, 18, and 19) shows that fibers shed 
from dressings present risks to health in 
humans and supports FDA's decision. 

23h. A comment stated that if a 
product is labeled as x-ray detectable, 
then the misbranding provisions and 
CGMP requirements of the act are 
sufficient to ensure that the label claim 
is met, and further regulation is not 
needed. 

FDA believes that a performance 
standard for radiopacity is necessary for 
this device because general controls 
alone are insufficient to control the risk 


to health from inadequate radiopacity. A 
standard for radiopacity would provide 
a sufficient level of radiopacity in the 
device to allow a minimum amount of x- 
ray exposure of the patient to detect the 
device. Currently, a radiopaque 
nonabsorbable gauze for internal use 
device that is labeled as x-ray 
detectable may contain any level of any 
substance detectable by x-rays. 

23i. A comment stated that additional 
regulatory standards are not needed for 
nonabsorbable gauze for internal use 
because a standard already exists. The 
comment asserted that any product 
labeled “absorbent gauze” is 
misbranded under the act if it does not 
comply with the current U.S.P. 
monograph. 

The U.S.P. monograph for absorbent 
gauze does not contro! all risks to health 
presented by nonabsorbable gauze for 
internal use. The current U.S.P. 
monograph applies to external use and 
defines the following parameters: 
Cotton/rayon composition, packaging 
and storage, labeling, thread count, 
length, width, weight, absorbency, 
sterility, ignition residues, fatty matter, 
and dyes. 

23j. A comment stated that (1) 
disposable surgical sponges for internal 
use do not present the risks to health 
cited by the Panel, and (2) the Panel did 
not address the differences between 
reusable surgical sponges for internal 
use and disposable sponges for internal 
use. 

Although it is true that many medical 
facilities now use disposable 
nonabsorbable gauze for internal use, 
FDA believes that this change has had 
little impact on the risks to health from 
the device. Several current scientific 
articles and textbooks for training 
surgeons, operating room nurses, and 
operating room technicians describe the 
hazards from surgical sponges and other 
cellulose products used in the operating 
room and provide procedures for 
reducing these hazards (Refs. 5 through 
15, 17, 18, and 19). These documents 
clearly show that the change from 
reusable surgical sponges to disposable 
sponges has not eliminated or reduced 
the risks to health from nonabsorbable 
gauze for internal use. 

23k. A comment stated that 
nonabsorbable gauze for internal use 
has been an essential surgical product 
for more than 80 years. The comment 
said that a reasonable evaluation of the 
risks and benefits would find that the 
benefits are so great, and the risks so 
small, that there is an assurance of the 
safety and effectiveness of the device. 

The Panel identified risks to health 
that are intrinsic to the device that have 
been documented for over 40 years. 
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Adhesions and granulomas caused by 
fibers shed from nonabsorbable gauze 
for internal use are major factors in 
reoperations. FDA believes that the 
benefits of surgery can be obtained with 
a reduction in risks to health, if 
performance standards are established 
for nonabsorbable gauze for internal 
use. 

231. A comment stated that 
establishing a performance standard 
will not eliminate the shedding of 
particulate matter from the device. 

FDA agrees with the comment. FDA 
agrees that establishing a performance 
standard may not totally eliminate the 
hazard of fiber shedding from the 
device. However, FDA believes that 
establishing a performance standard for 
the device will reduce the level of fiber 
shedding and thereby reduce to a 
reasonable level the risks to health and 
adhesions and granulomas from fibers 
from the device shedding into wounds or 
incisions. 

23m. A comment stated that there are 
no data which identify the minimum 
level of particulate matter to which a 
patient can be safely exposed. The 
comment said that appropriate and 
meaningful test methods do not 
currently exist. 

FDA agrees that current literature 
indicates that there is no “safe” level of 
particulate exposure for gauze for 
internal use. Although FDA believes that 
a level of “no particulate shed” cannot 
be achieved, a performance standard 
can reduce the number of fibers shed 
per unit mass and thereby provide 
reasonable assurance of the safety and 
effectiveness of the device. FDA 
believes that meaningful test methods 
do exist and that several authors have 
described techniques for accurately 
counting the number of fibers shed by a 
gauze sponge (Refs. 6, 13, and 17). These 
authors have shown that accurate and 
meaningful test methodologies do exist 
and can be implemented. 

23n. A comment said that the risks of 
allergic or toxic reactions to the device 
are hypothetical and unsubstantiated. 

FDA disagrees with this comment. 
The hazards of localized toxic reaction 
to surgical sponges left in an incision are 
well established. The practice of sponge 
counting before closing an incision is an 
acknowledgment of the magnitude of 
this hazard. The hazard from sponge 
particles shed in an incision are also 
real and thoroughly documented (Refs. 5 
through 12, 14, 17, 18, and 19). 

Accordingly, FDA is adopting the 
proposed regulation with clarifying 
changes. 

24. Section 878.4460; Surgeon's glove; 
proposed class II. 
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Comments suggested that the 
surgeon's glove should be classified into 
class I, because of the history of its safe 
and effective use. Comments 
emphasized that not one case of tissue 
incompatibility in patients has been 
reported, and that the observed 
problems have been packaging defects, 
holes in gloves, and user skin sensitivity 
reactions. The comments said that these 
problems can be addressed by general 
controls, including labeling, and CGMP 
provisions. The comments suggested 
that the risk of infection from improper 
sterilization can be controlled by CGMP 
requirements and by insistence on 
validation of the sterilization process. 
The comments said performance 
standards are unnecessary for the 
device. A comment suggested that the 
term “‘cross-infection” be removed from 
the device identification because the 
préceding word “contamination” 
includes “cross-infection.” 

FDA agrees with the comments. FDA 
now believes that risks of tissue 
compatibility and sterilization of a 
surgeon's glove can be controlled by 
general controls. Accordingly, in the 
final regulation, FDA is classifying the 
device in class I, with a clarified 
identification, rather than class II as 
was proposed. FDA advises that, in the 
Federal Register of May 11, 1987, it 
announced the availability of a final 
guideline on process validation for drugs 
and devices (52 FR 17638). FDA made 
the guideline available to assist 
manufacturers to sterilize devices 
properly. 

25. Section 878.4580; Surgical lamp; 
proposed class II. 

Comments noted that two of the three 
classification panels that made 
recommendations on classification of 
the surgical lamp recommended that the 
device be in class I. Comments pointed 
out that numerous codes and guidelines 
applicable to lighting in health care 
facilities are available for controlling the 
devices. Another comment said that 
many of the risks cited by FDA in the 
proposed regulation are hypothetical. 
The comments also suggested that FDA 
classify the device in class I, because a 
review of FDA's device experience 
network reports and manufacturer's 
complaint files revealed no serious 
injuries to patients or hospital personnel 
from surgical lamps. 

FDA believes that the data in 
complaint files of manufacturers or the 
voluntarily submitted adverse 
experience reports in FDA's device 
experience network are not an accurate 
reflection of the actual levels of adverse 
experiences with devices. Therefore, 
FDA's rule that requires manufacturers 
and importers to report adverse 


experiences with devices (21 CFR Part 
803) has improved the information 
available to FDA on adverse 
experiences with devices but it lacks 
information on experiences that are not 
reported to manufacturers or importers. 
FDA believes that a surgical lamp 
presents risks to health including risks 
of electrical shock, tissue drying, 
traumatic injury to patients or medical 
personnel if the lamp falls, and cuts 
from a lamp or its diffusers that may fall 
and break. The fact that there are 
numerous codes and guidelines for 
manufacturers on the design of surgical 
lamps that now are in use in the United 
States will make it easier to develop a 
regulatory performance standard for the 
device. FDA believes that such a 
standard would provide reasonable 
assurance of the safety and 
effectiveness of the device and that 
sufficient information is available to 
develop such a standard. Accordingly, 
FDA is classifying the device into class 
II as proposed. 

26. A comment said that the devices 
below should be classified into class I 
unless the risks to health are of 
sufficient magnitude to justify a 
performance standard and a 
performance standard would be an 
appropriate means of controlling the 
risks. The comments suggested that the 
devices listed below be classified into 
class I instead of class II as proposed. 


878.4630 
878.4780 
878.4810 


Dermatologic ultra-violet lamp .. 

Powered suction pump 

Laser surgical instrument for 
use in general and plastic 
surgery and in dermatology 

Air-handling apparatus for a 
Surgical operating room. 


878.5070 


Dermatologic ultraviolet lamp. In the 
proposal, the dermatologic ultraviolet 
lamp, whether intended for the 
treatment of dermatological disorders or 
for tanning, was placed in one 
classification regulation (§ 878.4630). 
FDA now is splitting the classification of 
the ultraviolet lamp into two separate 
classification regulations based on its 
intended use. When the ultraviolet lamp 
is intended for tanning purposes, it is to 
be classified at new § 878.4635 
Ultraviolet lamp for tanning; however, 
its classification is being postponed for 
consideration of electrical safety 
information to enable FDA to consider 
issuing a proposal to classify the device 
into class I. When the ultraviolet lamp is 
intended for use to photoactivate a drug 
in the treatment of a dermatological 
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disorder, the ultraviolet lamp is being 
classified into class Il, as proposed, at 
§ 878.4630 of these final classification 
regulations, if the labeling of the drug 
intended for use with the device bears 
adequate directions for the device’s use 
with that drug. 

The performance standard for 
sunlamp products at 21 CFR 1040.20, 
issued under the Radiation Control for 
Health and Safety Act (42 U.S.C. 263b- 
n) referred to in the proposal, applies to 
the ultraviolet lamp for tanning. Because 
this standard covers the risks to health 
presented by this device other than 
electrical safety hazards, FDA is 
postponing the classification of the 
ultraviolet lamp for tanning pending the 
agency's review of electrical safety 
information. Depending upon the results 
of this review, FDA will consider 
classifying the ultraviolet lamp for 
tanning into class I. 

FDA believes that a standard is 
needed under section 514 of the. act for 
the ultraviolet lamp intended to 
photoactivate a.drug for the treatment of 
dermatological disorders to control the 
risks to health of burns to skin or eyes 
from improper shielding or excessive 
exposure to ultraviolet radiation, 
accelerated aging of skin from excessive 
exposure, skin cancer from excessive 
exposure, and induction of sensitivity 
reactions in persons with photosensitive 
skin. See also the discussion of the risks 
to health presented by the device in the 
agency's notice of intent to propose 
rules and develop recommendations 
published in the Federal Register of 
February 8, 1980 (45 FR 8870). In 
addition, based on its review of Panel 
reports, transcripts, and the comments 
made at Panel meetings concerning the 
ultraviolet lamp for dermatologic 
disorders, FDA believes that scientific 
information supports the use of this 
device only for photoactivating a drug in 
the treatment of dermatological 
disorders, e.g., to photoactivate psoralin 
in the treatment of psoriasis. Thus, FDA 
has clarified the identification in 
§ 878.4630 to provide that this device is 
used to photoactivate a drug for the 
treatment of dermatological disorders. 
FDA has also clarified the name of the 
device. 

Powered suction pump. FDA believes 
that a standard is needed to control the 
risks of infection from airborne 
microbial contamination and trauma to 
tissues caused by malfunction of or lack 
of a vacuum regulator. 

Laser surgical instrument for use in 
general and plastic surgery and in 
dermatology. FDA believes that a 
standard is needed under section 514 of 
the act to control the risks to health that 
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may occur from unintended-exposure to 
laser light emissions, e.g., damage to the 
retina of the eye; to prevent exposure of 
patients to excessive laser radiation 
resulting in unnecessary tissue damage; 
and to prevent unnecessary laser 
radiation of the patient and user. FDA 
has concluded that the performance 
standard applicable to laser products at 
21 CFR 1040.10 and 1040.11(a) does not 
address all of the radiation-related risks 
to health associated with the laser 
surgical instrument for use in general 
and plastic surgery and in dermatology. 

Air-handling apparatus for a surgical 
operating room. FDA believes that a 
standard is needed to control the risk of 
infection from airborne microbial 
contamination resulting from design of 
the device and the filters and from 
interruption of the pattern of air flow 
caused by clogged filters or power 
failure. 

For the reasons noted above, FDA 
believes that general controls alone are 
insufficient to provide reasonable 
assurance of the safety and 
effectiveness of these devices and that 
sufficient information is available to 
establish performance standards to 
provide such assurance. 

27 Section 878.4730; Surgical skin 
degreaser or adhesive tape solvent; 
proposed class I. 

Two comments requested that the 
identification of the generic type of 
device also include both 1,1,1- 
trichloroethane and 1,1,1-trichloroethane 
with mineral spirits. 

FDA agrees with the comments. The 
Panel based its recommendations on its 
members’ personal knowledge of, and 
clinical experience with, the device and 
on a review of literature submitted for 
1,1,2-trichloro-1,2,2-trifluoroethane. FDA 
believes that the 1,1,1-trichloroethane 
and the 1,1,1-trichloroethane with 
mineral spirits surgical skin degreaser or 
adhesive tape solvent are substantially 
equivalent to the device that FDA 
proposed to classify into class I. FDA is 
including these types of devices in the 
generic type of device being classified. 
Accordingly, FDA is adopting the 
proposed regulation with changes in the 
identification of the device. 

28. Section 878.4750; Implantable 
staple; proposed class II. Comments 
stated that due to many years of safe 
use of these clips and the absence of 
any reported medical problems, 
classification into class J would provide 
adequate assurance of continued 
reliability. 

FDA disagrees with these comments. 
FDA believes that the implantable . 
staple should be classified into class Il 
to control the risks to health of tissue 
necrosis from excessive pressure from 


the device, leakage of body fluids that 
may lead to complications such as 
infection or hemorrhage, and formation 
of calculi if staples are exposed to urine. 
Accordingly, FDA is adopting the 
proposed regulation with a clarifying 
change. (See preamble paragraph 11.) 

29. Section 878.4760; Removable skin 
staple; proposed class I. A comment 
agreed that the removable skin staple 
should be classified into class I. The 
comment also stated that skin staples 
fabricated from materials that have not 
been shown to be biocompatible should 
be classified into class III. 

FDA believes that a removable skin 
staple should be classified into class I 
for the reasons given in the proposed 
regulation. FDA advises that any 
manufacturer who intends to market a 
removable skin staple made of a 
material not used in removable skin 
staples being commercially distributed 
before the enactment date of the 
amendments must submit to FDA a 
premarket notification submission under 
section 510(k) of the act and Subpart E 
of 21 CFR Part 807. If FDA determines 
that the device subject to the submitted 
premarket notification is not 
substantially equivalent to 
preamendments removable skin staples, 
the new device is a class III device 
subject to premarket approval under 
section 515 of the act. Accordingly, FDA 
is adopting the proposed regulation 
without change. 

30. Section 878.4810; Laser surgical 
instrument for use in general and plastic 
surgery and in dermatology; proposed 
class Il. 

A comment agreed with FDA's 
proposed regulation classifying the 
carbon dioxide laser and the argon laser 
into class II and suggested that the 
generic type of device be classified into 
class II for all intended uses. 

FDA agrees in part and disagrees in 
part with the comment. FDA agrees that 
the generic type of device should be in 
class II, but FDA believes that the safety 
and effectiveness of the argon laser has 
not been established for certain 
intended uses. In the final rule, FDA is 
identifying separately the carbon 
dioxide laser and the argon laser, to 
clearly show that the argon laser is 
being classified into class II only for use 
in dermatology. Accordingly, FDA is 
adopting the proposed regulation with 
changes in identification. 

31. Section 878.5350; High-frequency 
needle-type epilator; proposed class II. 

31a. One comment said that the 
purpose of electrolysis is to destroy the 
dermal papilla of a hair, not the follicle 
as stated in the proposed regulation. 

FDA is changing the identification as 
suggested by the comment. 


31b. A comment identified three types 
of electrolysis devices: Short wave 
(high-frequency AC-current); galvanic 
(DC-current); and AC/DC blend 
machines. The comment stated that 
short wave AC-machines are used 
predominantly, the galvanic machines 
are becoming obsolete, and that AC/DC 
blend machines are used infrequently. 
The comment also pointed out that in 
electrolysis the normal duration for 
applying current is in the range of 0.02 to 
0.04 seconds, far less than the 20-second 
duration discussed in the proposed 
regulation. 

In the final rule, FDA is changing the 
name and identification of high- 
frequency needle-type epilator to 
identify correctly the different device 
designs. 

31c. FDA received a petition (82P- 
0216) that requested the agency to ban 
uncoated electrolysis needles. FDA 
decided to process the petition as a 
comment on the proposed regulation for 
the high-frequency needle-type epilator, 
which includes electrolysis needles 
(both coated and uncoated). 

FDA disagrees with the comment, 
because uncoated electrolysis needles 


- have been used for many years in 


electrolysis and FDA has no evidence, 
nor was any submitted by the comment, 
to support the banning of uncoated 
electrolysis needles. Accordingly, FDA 
is adopting the proposed regulation with 
clarifying changes in the name and 
identification of the generic type of 
device. 

32. Section 878.5650; Topical oxygen 
chamber for extremities; proposed class 
Il. 

A comment suggested that the device 
be placed in class I instead of class II. 
The comment argued that the proposed 
regulation merely identified the risks 
without discussing the magnitude of the 
risks and that classifying the device on 
the basis of perceived risk is 
unjustifiable. The comment also 
suggested that the proposal to classify 
the device into class II is contrary to the 
philosophy intended in the amendments 
of classifying a device at the lowest 
level of regulatory control necessary. 

FDA disagrees with the comment. 
Indeed, FDA believes that, at the time 
FDA proposed that the topical oxygen 
chamber for extremities be classified 
into class II, the agency did not 
adequately take into account the lack of 
scientific evidence to support the safety 
and effectiveness of the device. 
Accordingly, in the final rule FDA is 
classifying the topical oxygen chamber 
for extremities into class III. In a review 
of the literature on this device (Ref. 28), 
Dr. Max Cohen, a consultant to the 
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National Center for Health Care 
Technology (NCHCT}, found little valid 
scientific evidence to support the safety 
and effectiveness of use of the topical 
oxygen chamber for extremities in the 
treatment of bed sores {decubitus 
ulcers). Dr. Cohen's review of the 
literature found no study comparing the 
results of treating bed sores with the 
topical oxygen chamber for extremities 
with the results of treating bed sores by 
exposing the ulcers to topical air. Thus, 
Dr. Cohen concluded that valid scientific 
evidence had not been provided to 
establish the effectiveness of the device. 

Similarly, in an unpublished draft 
assessment of the value of topical 
oxygen therapy in the treatment of 
decubitus ulcers and skin lesions, 
conducted by the Public Health Service 
in 1983, the Office of Health Technology 
Assessment (OHTA) found that studies 
demonstrate that wounds that are often 
unresponsive to previous treatment heal 
following topical oxygen therapy {Ref. 
29}. However, a number of uncontrolled 
variables make it difficult to attribute 
the healing to the use of topical oxygen. 
According to OHTA, use of topical 
oxygen in the treatment of pressure 
sores and other skin lesions does not 
appear to be a widely accepted practice 
among members of the medical 
community. 

FDA believes that a potential exists 
for widespread use of the topical oxygen 
chamber for extremities in the treatment 
of skin sores in the elderly and infirm 
despite the lack of valid scientific 
evidence of the safety and effectiveness 
of the device. FDA believes that the 
device presents a potential 
unreasonable risk of illness or injury to 
patients, if there are not adequate data 
to assure the safety and effectiveness of 
the device. In addition, the device is 
purported or represented to be for a use 
(treatment of decubitus ulcers) that is of 
substantial importance in preventing 
impairment of human health. The 
agency has determined that premarket 
approval is necessary for the device, 
because general controls and 
performance standards are insufficient 
to provide reasonable assurance of the 
safety and effectiveness of the device. 
FDA now believes that there is 
insufficient information to establish a 
performance standard to provide 
reasonable assurance of the safety and 
effectiveness of the device. Accordingly, 
although FDA proposed that the device 
be classified into class II, FDA is 
classifying the device into class II. 

33. Section 878.5910; Pmeumatic 
tourniquet; proposed class I. 

33a. A comment stated that because 
various pneumatic units can be used 
with various types of inflatable cuffs, 


pneumatic units should be classified 
separately from the cuffs. 

FDA disagrees with the comment. 
FDA believes that the risks to health 
presented by a device are the sum of the 
risks presented by the components of 
the device. The risks presented by the 
pressure regulating unit, such as 
excessive pressure on tissues that may 
result from faulty pressure regulating 
controls or inaccurate gauges, are 
different from the risks presented by the 
cuff, such as seams or sharp edges that 
may cause skin trauma. FDA believes 
that the components of this generic 
device should be classified in the same 
regulation. 

33b. A comment stated that a draft 
problem definition study, periormed by 
FDA and sent to manufacturers for 
comment, identified application 
technique and preventive maintenance 
by hospital personnel as the 
predominaat measures necessary to 
assure the safety and effectiveness of a 
pneumatic tourniquet. Another comment 
stated that the proposed classification 
into class Il is incorrect, because the 
proposed classification does not support 
the view that the device has 
unreasonable risks. 

FDA disagrees with the comments. 
During FDA’s preparation of the draft 
study of hazards associated with use of 
the pneumatic tourniquet, referred to in 
the comment, FDA reviewed 43 citations 
in the medical literature on this generic 
type of device (Ref. 30). The study 
revealed the following potential hazards 
from use of the device: excessive 
inflation pressures, prolonged inflation 
time, venous congestion, sudden 
unexpected tourniquet deflation, skin 
trauma from necrosis or chemical burns, 
tissue trauma, thermal burns, and post- 
tourniquet syndrome. Although some of 
these hazards, such as prolonged 
inflation time, are user related and may 
be reduced through improved labeling, 
other hazards are related to the design 
and performance of the pressure 
regulating unit, the connecting tubing, or 
the cuff. FDA continues to believe that 
performance standards are necessary 
for this device, because general controls 
alone are insufficient to control the risks 
to health presented by the device. The 
agency believes that the establishment 
of a performance standard for the 
pressure reguleting unit of the device 
may prevent excessive pressure being 
applied to tissue because of defective 
pressure-controls or an inaccurate 
pressure gauge, or the hazard of sudden 
deflation of the cuff. The agency 
believes that the establishment of a 
performance standard may prevent the 
construction of cuffs with seams or 
sharp edges that may cause tissue 
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trauma as well as failures of the tubing 
or the cuff that may allow sudden 
deflation of the cuff. FDA also believes 
that sufficient information is available 
to establish performance standards for 
the device. Accordingly, in the final rule 
FDA is classifying the generic type of 
device inte class i] as proposed, with 
clarifying changes in the identification 
of the device. 

34. Section 678.4440; Eye pad; 
proposed class I. 

FDA ed to classify the eye pad 
with ophthalmic devices. (See Federal 
Register of January 26, 1982 at 47 FR 
3732) {§ 886.4650; Docket No. 78N-3265)). 
Comments suggested that the 
identification of the device be 
broadened to include materials other 
than gauze and cotton. 

FDA agrees with the comments. FDA 
is changing the identification of the 
device to include materials other than 
gauze and cotton that are substantially 
equivalent. The also has decided 
that the classification of the device 
should be codified with general and 
plastic sungery devices (21 CFR Part 878) 
rather than with ophthalmic devices (21 
CFR Part 886). Accordingly, FDA is 
adopting the proposed regulation for the 
eye pad. FDA is codifying the 
classification of the device with general 
and plastic surgery devices at 
§ 878.4440, with minor clarifying 
changes. The final classification will 
retain the docket number assigned to the 
proposed regulation for the eye pad. 

35. Section 878.4800; Manual surgical 
instrument for general use; proposed 
class L. 

The Panel recommended and FDA 
proposed that manual surgical 
instruments for general use be classified 
into class 1 with no exemptions. In the 
proposed rule, PDA included examples 
of the devices subject to the rule and 
indicated that other {unnamed) devices 
would be subject to the rule. No 
comments were received on this 
proposed regulation. 

FDA now has determined to 
specifically identify another device 
subject to the regulation: suturing 
apparatus for the stomach and intestine. 
FDA inadvertently omitted the suturing 
apparatus for the stomach and intestine 
from the list of example devices 
provided in the proposed rule. FDA 
believes that the suturing apparatus for 
the stomach and intestine was in 
commercial distribution on the 
enactment date of the amendments. 

Accordingly, FDA is adopting the 
proposed rule with changes needed to 
specifically identify the suturing 
apparatus for the stomach and intestine 
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as one of the devices subject to the 
regulation. 


K. Exemptions for Class I Devices 


Exemptions from CGMP regulations. 
As stated in the proposals, the agency 
has determined that exemption of 
manufacturers of any device from 
§§ 820.180 and 820.198 of the CGMP 
regulations would not be in the public 
interest. Moreover, compliance with 
these sections is not unduly burdensome 
for device manufacturers. The complaint 
file requirements of § 820.198 ensure 
that device manufacturers have 
adequate systems for complaint 
investigation and followup. The general 
requirements concerning records in 
§ 820.180 ensure that FDA has access to 
complaint files, can investigate device- 
related injury reports and complaints 
about product defects, can determine 
whether the manufacturer's corrective 
actions are adequate, and can determine 
whether an exemption from other 
sections of the CGMP regulations, if one 
has been granted, is still appropriate. 
Also, for the reasons given in the 
proposed regulations, these exemptions 
do not apply to devices that are labeled 
or otherwise represented as sterile. 

FDA has prepared guidelines on the 
procedure that should be followed by 
persons who wish to submit petitions for 
exemption or variance from the device 
CGMP regulations. These petitions may 
be submitted in accordance with the 
provisions of section 520(f)(2) of the act 
(21 U.S.C. 360j(f)(2)). The agency 
announced the availability of these 
guidelines in a notice published in the 
Federal Register of January 18, 1980 (45 
FR 3671). 

FDA proposed that an exemption be 
granted from certain requirements of the 
CGMP regulations for one general and 
plastic surgery device, the external 
aesthetic restoration prosthesis 
(§ 878.3800). FDA did not receive any 
comments on the proposal or comments 
requesting exemptions be granted for 
other general and plastic surgery 
devices. In this final rule, FDA is 
granting manufacturers of the external 
aesthetic restoration prosthesis an 
exemption from certain requirements of 
the CGMP regulations, when the device 
is intended for use without an adhesive 
to fasten it to the body. When the device 
is intended for use with an adhesive to 
fasten it to the body, the manufacturer 
must comply with all CGMP 
requirements. 

There are two procedures by which 
FDA may exempt a manufacturer of a 
device from complying with any or all of 
the requirements of the CGMP 
regulations. First, a manufacturer of a 
device subject to any requirement under 


the CGMP regulations may petition the 
agency pursuant to section 520(f)(2)(A) 
of the act (21 U.S.C. 360j(f)(2)(A)) for an 
exemption or variance from the 
requirement. An exemption granted in 
response to such a petition applies only 
to the manufacturer who submitted the 
petition. Second, in classifying a medical 
device into class I under section 513 of 
the act (21 U.S.C. 360c), the agency may 
determine that certain of the 
requirements of the CGMP regulations 
shall not apply to the device. In that 
instance, the exemption applies to all 
manufacturers of the generic type of 
device that is the subject of the 
classification regulation. The agency 
may grant an exemption under either 
procedure only if it determines that 
compliance with the requirement is not 
necessary to assure that the device will 
be safe and effective and otherwise in 
compliance with the act. 

The agency previously granted a 
manufacturer's petition (86P-0432) for 
exemption of its “California Splint” 
device from the requirement of the 
CGMP regulations except § 820.180 
(general requirements concerning 
records) and § 820.198 (complaint files). 
As explained above, that exemption 
applied only to the petitioner. 

FDA has determined that the 
“California Splint” is one of the devices 
being classified into class I in this final 
rule in the generic type of device 
§ 878.3910 Noninflatable extremity 


splint (Docket No. 78N-2663). Consistent 


with its action on the petition above, in 
this final rule FDA is exempting from 
certain sections of the CGMP 
regulations all manufacturers of the 
noninflatable extremity splint 
(§ 878.3910), if the device is not labeled 
or otherwise represented as sterile. 
Exemptions from requirement of 
premarket notification. FDA recently 
has developed criteria for granting 
exemptions from the requirement of 
premarket notification. In a proposed 
rule published elsewhere in this issue of 
the Federal Register, FDA is proposing 
to grant eight class I devices an 
exemption from the requirement of 
premarket notification. 
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M. Environmental Impact 


The agency has determined under 21 

FR 25.24({e)(2) that this action is ofa - 
type that does not individually or 
cumulatively have a significant effect on 
the human environment. Therefore, 
neither an environmental assessment 
nor an environmental impact statement 
is required. 


N. Economic Impact 


The agency has carefully analyzed the 
economic effects of this final rule and 
has determined that the rule will not 
have a significant economic impact on a 
substantial number of small entities as 
defined by the Regulatory Flexibility 
Act. In accordance with section 3({g)(1) 
of Executive Order 12291, the agency 
has carefully analyzed the impact of this 
final rule, and has determined that the 
final rule does not constitute a major 
rule as defined in section 1(b) of the 
Executive Order. Rules classifying 
devices into class I generally maintain 
the status quo: These devices are now 
subject only to the general controls 
provisions of the Federal Food, Drug, 
and Cosmetic Act (21 U.S.C. 351, 352, 
360, 360f, 360h, 360i, and 360j) and under 
the final rule, remain subject only to 
such controls either in their entirety or 
with certain exemptions. Devices 
classified into class II also remain 
subject only to the general controls 
provisions of the act unless and until an 
applicable performance standard is 
established. Similarly, devices classified 
into class III remain subject only to the 
general ‘controls provisions of the act 
until an additional regulation is 
promulgated pursuant to section 515(b) 
of the act (21 U.S.C. 360e(b)) requiring 
that such devices have in effect 
approved applications for premarket 
approval. In accordance with section 
501(f)(2)(B) of the act (21 U.S.C. 
351(f}(2)(B)), devices classified by 
regulation into class III may remain in 
commercial distribution without an 
approved premarket approval 
application for 30 months following the 
effective date of classification of the 
device into class III, or for 90 days 
following the promulgation of a 
regulation under section 515(b) of the act 
(21 U.S.C. 360e(b)), whichever occurs 
later. In sum, device classification rules 
do not have a significant impact on a 
substantial number of small entities and 
are not major rules. 


List of Subjects in 21 CFR Part 878 
Medical devices. 


Therefore, under the Federal Food, 
Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs, Chapter 1 of Title 21 
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of the Code of Federal Regulations is 
amended by adding new Part 878 to read 
as follows: 


PART 878—GENERAL AND PLASTIC 
SURGERY DEVICES 


Subpart A—General Provisions 

Sec. 

878.1 Scope. 

878.3 Effective dates of requirement for 
premarket approval. 


Subpart B—Diagnostic Devices 
878.1800 Speculum and accessories. 


Subpart C—Reserved 


Subpart D—Prosthetic Devices 


878.3250 External facial fracture fixation 
appliance. 

878.3300. Surgical mesh. 

878.3500 Polytetrafluoroethylene with 
carbon fibers composite implant 
material. 

878.3530 Silicone inflatable breast 
prosthesis. 

878.3540 Silicone gel-filled breast 
prosthesis. 

878.3550 Chin prosthesis. 

878.3590 Ear prosthesis. 

878.3610 Esophageal prosthesis. 

878.3680 Nose prosthesis. 

878.3720 Tracheal prosthesls. 

878.3750 External prosthesis adhesive. 

878.3800 External aesthetic restoration 
prosthesis. 

878.3900 Inflatable extremity splint. 

878.3910 Noninflatable extremity splint. 

878.3925 Plastic surgery kit and accessories. 


Subpart E—Surgical Devices 


878.4040 Surgical apparel. 

878.4100 Organ bag. 

878.4160 Surgical camera and accessories. 

878.4200 Introduction/drainage catheter and 
accessories. 

878.4300 Implantable clip. 

878.4320 Removable skin clip. 

878.4350 Cryosurgical unit and accessories. 

878.4370 Surgical drape and drape 
accessories. 

878.4380 Drape adhesive. 

878.4400 Electrosurgical cutting and 
coagulation device and accessories. 

878.4440 Eye pad. 

878.4450 Nonabsorbable gauze for internal 
use. 

878.4460 Surgeon's glove. 

878.4470 Surgeon's gloving cream. 

878.4480 Absorbable powder for lubricating 
a surgeon's glove. 

878.4490 Absorbable hemostatic agent and 
dressing. 


‘878.4520 Polytetrafluoroethylene injectable. 


878.4580 Surgical lamp. 
878.4630 Ultraviolet lamp for dermatologic 
disorders. 


_ 878.4660 Skin marker. 


878.4680 Nonpowered, single patient, 
portable suction apparatus. 

878.4730 Surgical skin degreaser or adhesive 
tape solvent. 

878.4750 Implantable staple. 

878.4760 Removable skin staple. 

878.4780 Powered suction pump. 
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Sec. . 

878.4800 Manual surgical instrument for 
general use. 

878.4810 Laser surgical instrument for use in 
general and plastic surgery and in 
dermatology. 

878.4930 Suture retention device. 

878.4950 Manual operating table and 
accessories and manual operating chair 
and accessories. 

Subpart F—Therapeutic Devices 

878.5070 Air-handling apparatus for a 
surgical operating room. 

878.5350 Needle-type epilator. 

878.5360 Tweezer-type epilator. 

878.5650 _ Topical oxygen chamber for 
extremities. 

878.5900 Nonpneumatic tourniquet. 

878.5910 Pneumatic tourniquet. 

Authority: Secs. 501(f), 510, 513, 515, 520, 
701(a), 52 Stat. 1055, 76 Stat. 794-795 as 
amended, 90 Stat. 540-546, 552-559, 565-574, 
576-577 (21 U.S.C. 351(f), 360, 360c, 360e, 360}, 
371(a)); 21 CFR 5.10. 


Subpart A—General Provisions 


§ 878.1 Scope. 

(a) This part sets forth the 
classification of general and plastic 
surgery devices intended for human use 
that are in commercial distribution. 

(b) The identification of a device in a 
regulation in this part is not a precise 
description of every device that is, or 
will be, subject to the regulation. A 
manufacturer who submits a premarket 
notification submission for a device 
under Part 807 cannot show merely that 
the device is accurately described by 
the section title and identification 
provision of a regulation in this part, but 
shall state why the device is 
substantially equivalent to other 
devices, as required by § 807.87 of this 
chapter. 

(c) To avoid duplicative listings, a 
general and plastic surgery device that 
has two or more types of uses (e.g., used 
both as a diagnostic device and as a 
therapeutic device) is listed in one 
subpart only. 

(d) References in this part to 
regulatory sections of the Code of 
Federal Regulations are to Chapter I of 
Title 21 unless otherwise noted. 


§ 878.3 Effective dates of requirement for 
premarket approval. 

A device included in this part that is 
classified into class III (premarket 
approval) shall not be commercially 
distributed after the date shown in the 
regulation classifying the device unless 
the manufacturer has an approval under 
section 515 of the act (unless an 
exemption has been granted under 
section 520(g)(2) of the act). An approval 
under section 515 of the act consists of 
FDA's issuance of an order approving an 
application for premarket approval 
(PMA) for the device or declaring 


completed a product development 
protocol (PDP) for the device. 

(a) Before FDA requires that a device 
commercially distributed before the 
enactment date of the amendments, or a 
device that has been found substantially 
equivalent to such a device, has an 
approval under section 515 of the act, 
FDA must promulgate a regulation under 
section 515(b) of the act requiring such 
approval, except as provided in 
paragraphs (b) and (c) of this section. 
Such a regulation under section 515(b) of 
the act shall not be effective during the 
grace period ending on the 90th day 
after its promulgation or on the last day 
of the 30th full calendar month after the 
regulation that classifies the device into 
class III is effective, whichever is later. 
See section 501(f)(2)(B) of the act. 
Accordingly, unless an effective date of 
the requirement for premarket approval 
is shown in the regulationfor a device 
classified into class III in this part, the 
device may be commercially distributed 
without FDA's issuance of an order 


. approving a PMA or declaring 


completed a PDP for the device. If FDA 
promulgates a regulation under section 
515(b) of the act requiring premarket 
approval for a device, section 
501(f)(1}{A) of the act applies to the 
device. 

(b) Any new, not substantially 
equivalent, device introduced into 
commercial distribution on or after May 
28, 1976, including a device formerly 
marketed that has been substantially 
altered, is classified by statute (section 
513(f) of the act) into class III without 
any grace period and FDA must have 
issued an order approving a PMA or 
declaring completed a PDP for the 
device before the device is commercially 
distributed unless it is reclassified. If 
FDA knows that a device being 
commercially distributed may be a 
“new” device as defined in this section 
because of any new intended use or 
other reasons, FDA may codify the 
statutory classification of the device into 
class III for such new use. Accordingly, 
the regulation for such a class III device 
states that as of the enactment date of . 
the amendments, May 28, 1976, the 
device must have an approval under 
section 515 of the act before commercial 
distribution. 

(c) A device identified in a regulation 
in this part that is classified into class III 
and that is subject to the transitional 
provisions of section 520(I) of the act is 
automatically classified by statute into 
class III and must have an approval 
under section 515 of the act before being 
commercially distributed. Accordingly, 
the regulation for such a class III 
transitional device states that as of the 
enactment date of the amendments, May 
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28, 1976, the device must have an 
approval under section 515 of the act 
before commercial distribution. 


Subpart B—Diagnostic Devices 


§ 878.1800 Speculum and accessories. 


(a) /dentification. A speculum is a 
device intended to be inserted into a 
body cavity to aid observation. It is 
either nonilluminated or illuminated and 
may have various accessories. 


(b) Classification. Class 1. 
Subpart C—Reserved 


Subpart D—Prosthetic Devices 


§ 878.3250 External facial fracture fixation 
appliance. 


(a) Identification. An external facial 
fracture fixation appliance is a metal 
apparatus intended to be used during 
surgical reconstruction and repair to 
immobilize maxillofacial bone fragments 
in their proper facial relationship. 

(b) Classification. Class 1. 


§ 878.3300 Surgical mesh. 


(a) Identification. Surgical mesh is a 
metallic or polymeric screen intended to 
be implanted to reinforce soft tissue or 
bone where weakness exists. Examples 
of surgical mesh are metallic and 
polymeric mesh for hernia repair, and 
acetabular and cement restrictor mesh 
used during orthopedic surgery. 

(b) Classification. Class Il. 


§ 878.3500 Polytetrafluoroethylene with 
carbon fibers composite implant material. 


(a) Identification. A 
polytetrafluoroethylene with carbon 
fibers composite implant material is a 
porous device material intended to be 
implanted during surgery of the chin, 
jaw, nose, or bones or tissue near the 
eye or ear. The device material serves 
as a space-occupying substance and is 
shaped and formed by the surgeon to 
conform to the patient's need. 


(b) Classification. Class I. 


§ 878.3530 Silicone inflatable breast 
prosthesis. 


(a) Identification. A silicone inflatable 
breast prosthesis is a silicone rubber 
shell made of polysiloxane(s), such as 
polydimethylsiloxane and 
polydiphenylsiloxane, that is inflated to 
the desired size with sterile isotonic 
saline before or after implantation. The 
device is intended to be implanted to 
augment or reconstruct the female 
breast. 

(b} Classification. Class Hl. 

(c) Date PMA or notice of completion 
of a PDP is required. No effective date 
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has been established of the requirement 
for premarket approval. See § 878.3. 


§ 878.3540 Silicone gel-filled breast 
prosthesis. 

(a) Identification—{1) Single-lumen 
silicone gel-filled breast prosthesis. A 
single-lumen silicone gel-filled breast 
prosthesis is a silicone rubber shell 
made of polysiloxane(s), such as 
polydimethylsiloxane and 
polydiphenylsiloxane. The shell either 
contains a fixed amount cross-linked 
polymerized silicone gel, filler, and 
stabilizers or is filled to the desired size 
with injectable silicone gel at time of 
implantation. The device is intended to 
be implanted to augment or reconstruct 
the female breast. 

(2) Double-/umen silicone gel-filled 
breast prosthesis. A double lumen 
silicone gel-filled breast prosthesis is a 
silicone rubber inner shell and a silicone 
rubber outer shell, both shells made of 
polysiloxane(s), such as 
polydimethylsiloxane and 
polydiphenylsiloxane. The inner shell 
contains fixed amounts of cross-linked 
polymerized silicone gel, fillers, and 
stabilizers. The outer shell is inflated to 
the desired size with sterile isotonic 
saline before or after implantation. The 
device is intended to be implanted to 
augment or reconstruct the female 
breast. 

(3) Polyurethane covered silicone gel- 
filled breast prosthesis. A polyurethane 
covered silicone gel-filled breast 
prosthesis is an inner silicone rubber 
shell made of polysiloxane(s), such as 
polydimethylsiloxane and 
polydiphenylsiloxane, with an outer 
silicone adhesive layer and an outer 
covering of polyurethane; contained 
within the inner shell is a fixed amount 
of cross-linked polymerized silicone gel, 
fillers, and stabilizers and an inert 
support structure compartmentalizing 
the silicone gel. The device is intended 
to be implanted to augment or 
reconstruct the female breast. 

(b) Classification. Class III. 

(c) Date PMA or notice of completion 
of a PDP is required. No effective date 
has been established of the requirement 
for premarket approval. See § 878.3. 


§ 878.3550 Chin prosthesis. 

(a) Jdentification. A chin prosthesis is 
a silicone rubber solid device intended 
to be implanted to augment or 
reconstruct the chin. 

(b) Classification. Class II. 


§ 878.3590 Ear prosthesis. 

(a) /dentification. An ear prosthesis is 
a silicone rubber solid device intended 
to be implanted to reconstruct the 
external ear. 


(b) Classification. Class II. 


§ 878.3610 Esophageal prosthesis. 

(a) Jdentification. An esophageal 
prosthesis is a plastic tube or tube-like 
device that may have mesh 
reinforcement that is intended to be 
implanted in, or affixed externally to, 
the chest and throat to restore the 
esophagus or provide 
pharyngoesophageal continuity. 

(b) Classification. Class III. 

(c) Date PMA or notice of completion 
of a PDP is required. No effective date 
has been established of the requirement 
for premarket approval. See § 878.3. 


§ 878.3680 Nose prosthesis. 

(a) Identification. Anose prosthesis is 
a silicone rubber solid device intended 
to be implanted to augment or 
reconstruct the nasal dorsum. 

(b) Classification. Class Il. 


§ 878.3720 Tracheal prosthesis. 

(a) Identification. A tracheal 
prosthesis is a tubular device intended 
to be implanted to reconstruct the 
trachea. 

(b) Classification. Class Il. 
(c) Date PMA or notice of completion 
of a PDP is required. No effective date 


~ has been established of the requirement 


for premarket approval. See § 878.3. 


§ 878.3750 External prosthesis adhesive. 


(a) Identification. An external 
prosthesis adhesive is a silicone-type 
adhesive intended to be used to fasten 
to the body an external aesthetic 
restoration prosthesis, such as an 
artificial nose. 

(b) Classification. Class I. 


§ 878.3800 External aesthetic restoration 
prosthesis. 

(a) Identification. An external 
aesthetic restoration prosthesis is a 
device intended to be used to construct 
an external artificial body structure, 
such as an ear, breast, or nose. Usually 
the device is made of silicone rubber 
and it may be fastened to the body with 
an external prosthesis adhesive. The 
device is not intended to be implanted. 

(b) Classification. Class I. If the 
device is intended for use without an 
external prosthesis adhesive to fasten it 
to the body, the device is exempt from 
the current good manufacturing practice 
regulations in Part 820, with the 
exception of § 820.180 of this chapter, 
with respect to general requirements 
concerning records, and § 820.198 of this 
chapter, with respect to complaint files. 


§ 878.3900 Inflatable extremity splint. 


(a) Identification. An inflatable 
extremity splint is a device intended to 
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be inflated to immobilize a limb or an 
extremity. 
(b) Classification. Class I. 


§ 878.3910 Noninfiatable extremity splint. 


(a) Jdentification. A noninflatable 
extremity splint is a device intended to 
immobilize a limb or an extremity. It is 
not inflatable. 

(b) Classification. Class I. If the 
device is not labeled or otherwise 
represented as sterile, it is exempt from 
the current good manufacturing practice 
regulations in Part 820, with exception of 
§ 820.180 of this chapter, with respect to 
general requirements concerning 
records, and § 820.198 of this chapter, 


with respect to complaint files. 


§ 878.3925 Plastic surgery kit and 
accessories. 

(a) Identification. A plastic surgery kit 
and accessories is a device intended to 
be used to reconstruct maxillofacial 
deficiencies. The kit contains surgical 
instruments and materials used to make 
maxillofacial impressions before 
molding an external prosthesis. 

(b) Classification. Class I. 


Subpart E—Surgical Devices 


§ 878.4040 Surgical apparel. 


(a) /dentification. Surgical apparel are 
devices that are intended to be worn by 
operating room personnel during 
surgical procedures to protect both the 
surgical patient and the operating room 
personnel from transfer of 
microorganisms, body fluids, and 
particulate material. Examples include 
surgical caps, hoods, masks, gowns, 
operating room shoes and shoe covers, 
and isolation masks and gowns. Surgical 
suits and dresses, commonly known as 
scrub suits, are excluded. 

(b) Classification. Class II for surgical 
gowns and surgical masks. Class I for 
surgical apparel other than surgical 
gowns and surgical masks. 


§ 878.4100 Organ bag. 

(a) Identification. An organ bag:is a 
device that is a flexible plastic bag 
intended to be used as a temporary 
receptacle for an organ during surgical 
procedures to prevent moisture loss. 

(b) Classification. Class I. 


§ 878.4160 Surgical camera and 
accessories. 

(a) Identification. A surgical camera 
and accessories is a device intended to 
be used to record operative procedures.. 

(b) Classification. Class I. 
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§ 878.4200 introduction/drainage catheter 
and accessories. 

(a) /dentification. An introduction/ 
drainage catheter is a device that is a 
flexible single or multilumen tube 
intended to be used to introduce 
nondrug fluids into body cavities other 
than blood vessels, drain fluids from 
body cavities, or evaluate certain 
physiologic conditions. Examples 
include irrigation and drainage 
catheters, pediatric catheters, peritoneal 
catheters (including dialysis), and other 
general surgical catheters. An 
introduction/drainage catheter 
accessory is intended to aid in the 
manipulation of or insertion of the 
device into the body. Examples of 
accessories include adaptors, 
connectors, and catheter needles. 

(b) Classification. Class I. 


§ 878.4300 implantable clip. 

(a) Identification. An implantable clip 
is a clip-like device intended to connect 
internal tissues to aid healing. It is not 
absorbable. 

(b) Classification. Class Il. 


§ 878.4320 Removable skin clip. 

(a) Identification. A removable skin 
clip is a clip-like device intended to 
connect skin tissues temporarily to aid 
healing. It is not absorbable. 

(b) Classification. Class |. 


§ 878.4350 Cryosurgical unit and 
accessories. 


(a) Identification—{1) Cryosurgical 
unit with a liquid nitrogen cooled 
cryoprobe and accessories. A 
cryosurgical unit with a liquid nitrogen 
cooled cryoprobe and accessories is a 
device intended to destroy tissue during 
a procedures by applying extreme 
cold. 

(2) Cryosurgical unit with a nitrous 
oxide cooled cryoprobe and accessories. 
A cryosurgical unit with a nitrous oxide 
cooled cryoprobe and accessories is a 
device intended to destroy tissue during 
surgical procedures, including urological 
applications, by applying extreme cold. 

(3) Cryosurgical unit with a carbon 
dioxide cooled cryoprobe or a carbon 
dioxide dry ice applicator and 
accessories. A cryosurgical unit with a 
carbon dioxide cooled cryoprobe or a 
carbon dioxide dry ice applicator and 
accessories is a device intended to 
destroy tissue during surgical 
procedures by applying extreme cold. 
The device is intended to treat disease 
conditions such as tumors, skin cancers, 
acne scars, or hemangiomas (benign 
tumors.consisting of newly formed blood 
vessels) and various benign or 
malignant gynecological conditions 
affecting vulvar, vaginal, or cervical 


tissue. The device is not intended for 


urological applications. 
(b) Classification. Class II. 


§ 878.4370 Surgical drape and drape 
accessories. 


(a) Identification. A surgical drape 
and drape accessories is a device made 
of natural or synthetic materials 
intended to be used as a protective 
patient covering, such as to isolate a site 


_ of surgical incision from microbial and 


other contamination. The device 
includes a plastic wound protector that 
may adhere to the skin around a surgical 
incision or be placed in a wound to 
cover its exposed edges, and a latex 
drape with a self-retaining finger cot 
that is intended to allow repeated 
insertion of the surgeon’s finger into the 
rectum during performance of a 
transurethral prostatectomy. 


(b) Classification. Class II. 


§ 878.4380 Drape adhesive. 
(a) /dentification. A drape adhesive is 
a device intended to be placed on the 


skin to attach a surgical drape. 
(b) Classification. Class I. 


§ 878.4400 Electrosurgical cutting and 
coagulation device and accessories. 

(a) Identification. An electrosurgical 
cutting and coagulation device and 
accessories is a device intended to 
remove tissue and control bleeding by 
use of high-frequency electrical current. 

(b) Classification. Class Il. 


§ 878.4440 Eye pad. 

(a) Jdentification. An eye pad is a 
device that consists of a pad made of 
various materials, such as gauze and 
cotton, intended for use as a bandage 
over the eye for protection or absorption 
of secretions. 

(b) Classification. Class I. 


§ 878.4450 Nonabsorbable gauze for 
internal use. 

(a) Identification. Nonabsorbable 
gauze for internal use is a device made 
of an open mesh fabric intended to be 
used inside the body or a surgical 
incision or applied to internal organs or 
structures, to control bleeding, absorb 
fluid, or protect organs or structures 
from abrasion, drying, or contamination. 
The device is woven from material made 
of not less than 50 percent by mass 
cotton, cellulose, or a simple chemical 
derivative of cellulose, and contains x- 
ray detectable elements. 

(b) Classification. Class I. 


§ 878.4460 Surgeon’s glove. 
(a) Identification. A surgeon’s glove is 
a device made of natural or synthetic 


rubber intended to be worn by operating - 


room personnel to protect a surgical 
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wound from contamination. The 
lubricating or dusting powder used in 
the glove is-excluded. 

(b) Classification. Class I. 


§ 878.4470 Surgeon’s gloving cream. 

(a) Identification. Surgeon’s gloving 
cream is an ointment intended to be 
used to lubricate the user’s hand before 
putting on a surgeon's glove. 

(b) Classification. Class I. 


§ 878.4480 Absorbable powder for 
lubricating a surgeon’s glove. 

(a) Identification. Absorbable powder 
for lubricating a surgeon's glove is a 
powder made from corn starch that 
meets the specifications for absorbable 
powder in the United States 
Pharmacopeia (U.S.P.) and that is 
intended to be used to lubricate the 
surgeon’s hand before putting on a 
surgeon's glove. The device is 
absorbable through biological 
degradation. 

(b) Classification. Class IW. 

(c) Date PMA or notice of completion 
of a PDP is required. As of May 28, 1976, 
an approval under section 515 of the act 
is required before this device may be 
commercially distributed. See § 878.3. 


§ 878.4490 Absorbable hemostatic agent 
and dressing. 

(a) Jdentification. An absorbable 
hemostatic agent or dressing is a device 
intended to produce hemostasis by 
accelerating the clotting process of 
blood. It is absorbable. 

(b) Classification. Class Il. 

(c) Date PMA or notice of completion 
of a PDP is required. As of May 28, 1976, 
an approval under section 515 of the act 
is required before this device may be 
commercially distributed. See § 878.3. 


§ 878.4520 Polytetrafiluoroethyliene 
injectable. 

(a) Identification. 
Polytetrafluoroethylene injectable is an 
injectable paste prosthetic device 
composed of polytetrafluoroethylene 
intended to be used to augment or 
reconstruct a vocal cord. 

(b) Classification. Class Ill. 

(c) Date PMA or notice of completion 
of a PDP is required. As of May 28, 1976, 
an approval under section 515 of the act 
is required before this device may be 
commercially distributed. See § 878.3. 


§ 878.4580 Surgical lamp. 
(a) Jdentification. A surgical lamp 
{including a fixture) is a device intended 
to be used to provide visible 
illumination of the surgical field or the 
patient. 
(b) Classification. Class Il. 
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§ 878.4630 Ultraviolet lamp for 
dermatologic disorders. 

(a) /dentification. An ultraviolet lamp 
for dermatologic disorders is a device 
(including a fixture] intended to provide 
ultravielet radiation of the body to 
photoactivate a drug in the treatment of 
a dermatologic disorder if the labeling of 
the drug intended for use with the 
device bears adequate directions for the 
device's use with that drug. 

(b) Classification. Class I. 


§ 876.4660 Skin marker. 

(a) /dentification. A skin marker is a 
pen-like device intended to be used to 
write on the patient's skin, e.g., to 
outline surgical incision sites or mark 
anatomical sites for.accurate blood 
pressure measurement. 

(b) Classification. Class 1. 


§ 878.4680 Nonpowered, single patient, 
portable suction apparatus. 

(a) Identification. A nonpowered, 
single patient,-portable suction 
apparatus is a device that consists of a 
manually operated plastic, disposable 
evacuation system intended to provide a 
vacuum for suction drainage of surgical 
wounds. 

(b) Classification. Class I. 


§ 878.4730 Surgical skin degreaser or 
adhesive tape solvent. 

(a) Identification. A surgical skin 
degreaser or an adhesive tape solvent is 
a device that consists of a liquid such as 
1,1,2-trichloro-1,2,2-trifluoroethane; 1,1,1- 
trichloroethane; and 1,1,1- 
trichloroethane with mineral spirits 
intended to be used to dissolve surface 
skin oil or adhesive tape. 

(b) Classification. Class I. 


§ 878.4750 implantable staple. 

(a} /dentification. An implantable 
staple is a staple-like device intended to 
connect internal tissues to aid healing. It 
is not absorbable. 

(b) Classification. Class Il. 


§ 878.4760 Removable skin staple. 

(a} Jdentification. A removable skin 
staple is a staple-like device intended to 
connect external tissues temporarily to 
aid healing. It is not absorbable. 

(b) Classification. Class I. 


§ 878.4780 Powered suction pump. 

(a} Identification. A powered suction 
pump is a portable, AC-powered or 
compressed air-powered device 
intended to be used to remove infectious 
materials from wounds or fluids from a 
patient's airway or respiratory support 
system. The device may be used during 
surgery in the operating room or at the . 
patient's bedside. The device may 
include a microbial filter. 


(b) Classification. Class I. 


§ 878.4800 Manual surgical instrument for 
general use. 

(a) /dentification. A manual surgical 
instrument for general use is a 
nonpowered, hand-held, or hand- 
manipulated device, either reusable or 
disposable, intended to be used in 
various general surgical precedures. The 
device includes the applicator, clip 
applier, biopsy brush, manual 
dermabrasion brush, scrub brush, 
cannula, ligature carrier, chisel, clamp, 
contractor, curette, cutter, dissector, 
elevator, skin graft expander, file, 


deposits or reusable aspiration and 
injection needle, disposable or reusable 
suturing needle, osteotome, pliers, rasp, 
retainer, retractor, saw, scalpel blade, 
scalpel handle, one-piece scalpel, snare, 
spatula, stapler, disposable or reusable 
stripper, stylet, suturing apparatus for 
the stomach and intestine, measuring 
tape, and calipers. A surgical instrument 
that has specialized uses in a specific 
medical specialty is classified in 
separate regulations in Parts 868 through 


892. 
(b) Classification. Class I. 


§ 878.4830 Laser surgical instrument for 
use in general and plastic surgery and in 
dermatology. 

(a) Identification. (1) A carbon 
dioxide laser for use in general surgery 
and in dermatology is a laser device 
intended to cut, destroy, or remove 
tissue by light energy emitted by carbon 
dioxide. 

(2) An argon laser for use in 
dermatology is a laser device intended 
to destroy or coagulate tissue by light 
energy emitted by argon. 

(b) Classification. Class Il. 


§ 878.4930 Suture retention device. 

(a) identification. A suture retention 
device is a device, such as a retention 
bridge, a surgical button, or a suture 
bolster, intended to aid wound healing 
by distributing suture tension over a 
larger area in the patient. 

(b)} Classification. Class I. 


§ 878.4950 Manual operating table and 
accessories and manual operating chair 
and accessories. 

(a) Identification. A manual operating 
table and accessories and a manual 
operating chair‘and accessories are 
nonpowercd devices, usually with 
movable components, intended to be 
used to support a patient during 
diagnostic examinations or surgical 
procedures. 
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(b) Classification. Class I. 
Subpart F—Therapeutic Devices 


§ 878.5070 Air-handling apparatus for a 
surgical operating room. 

(a) Jdentification. Air-handling 
apparatus for a surgical operating room 
is a device intended to produce a 
directed, nonturbulent flow of air that 
has been filtered to remove particulate 
matter and microorganisms to provide 
an area free of contaminants to reduce 
the possibility of infection in the patient. 

(b) Classification. Class IL. 


§ 878.5350 Needie-type epilator. 

(a) Jdentification. A needle-type 
epilator is a device intended to destroy 
the dermal papilla of a hair by applying 
electric current at the fip of a fine needle 
that has been inserted close to the hair 
shaft, under the skin, and into the 
dermal papilla. The electric current may 
be high-frequency AC current, high- 
frequency AC combined with DC 
current, or DC current only. 

(b) Classification. Class H. 


§ 878.5360 Tweezer-type epilator. 

(a) Identification. A tweezer-type 
epilator is an electrical device intended 
for hair removal. The device provides a 
high-frequency electric current at the tip 
of a tweezer used for removing bair. 

(b) Classification. Class III. 

(c) Date PMA or notice of completion 
of a PDP is required. No effective date 
has been established of the requirement 
for premarket approval. See § 878.3. 


§ 878.5650 Topical oxygen chamber for 
extremities. 


(a) /dentification. A topical oxygen 
chamber for extremities is a device 
intended to surround hermetically a 
patient’s limb and apply humidified 
oxygen topically at a pressure slightly 
greater than atmospheric pressure to aid 
healing of chronic skin ulcers or bed 
sores. 

(b) Classification. Class Il. 

(c) Date PMA or notice of completion 
of a PDP is required. No effective date 
has been established of the requirement 
for premarket approval. See § 878.3. 


§ 878.5900 Nonpneumatic tourniquet. 

(a) Identification. A nonpneumatic 
tourniquet is a device consisting of a 
strap or tubing intended to be wrapped 
around a patient’s limb and tightened to 
reduce circulation. 

(b) Classification. Class I. 


§ 878.5910 Pneumatic tourniquet. 


(a) /dentification. A pneumatic 
tourniquet is an air-powered device 
consisting of a pressure-regulating unit, 
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connecting tubing, and an inflatable 
cuff. The cuff is intended to be wrapped 
around a patient's limb and inflated to 
reduce or totally occlude circulation 
during surgery. 

(b) Classification. Class Il. 


Dated: May 30, 1988. 
Frank E. Young, 
Commissioner of Food and Drugs. 
[FR Doc. 88-14190 Filed 6-23-88; 8:45 am] 
BILLING CODE 4160-01-M 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 


21 CFR Part 878 
[Docket No. 86N-0011] 


General and Plastic Surgery Devices; 
Proposed Exemptions From Premarket 
Notification 


AGENCY: Food and Drug Administration. 
ACTION: Proposed rule. 


SUMMARY: The Food and Drug 
Administration (FDA) is proposing to 
exempt from the requirement of 
premarket notification, with limitations, 
eight class I general and plastic surgery 
devices. Elsewhere in this issue of the 
Federal Register, FDA is issuing a final 
rule classifying these and other general 
and plastic surgery devices. These 
actions are being taken under the 
Medical Device Amendments of 1976 
and are a step in implementing one of 
the goals in FDA's plan for action. 
DATES: Comments by August 23, 1988. 
FDA is proposing that the final rule 
based on this proposed rule become 
effective 30 days after its date of 
publication in the Federal Register. 


ADDRESS: Written comments to the 
Dockets Management Branch (HFA- 
305), Food and Drug Administration, Rm. 
4-62, 5600 Fishers Lane, Rockville, MD 
20857. 

FOR FURTHER INFORMATION CONTACT: 
Thomas J. Callahan, Center for Devices 
and Radiological Health (HFZ-410), 
Food and Drug Administration, 8757 
Georgia Avenue, Silver Spring, MD 
20910, 301-427-7238. 

SUPPLEMENTARY INFORMATION: The 
Medical Device Amendments of 1976 
(Pub. L. 94-295, hereinafter called the 
amendments) establish a comprehensive 
system for the regulation of medical 
devices intended for human use. One 
provision of the amendments, section 
513 of the Federal Food, Drug, and 
Cosmetic Act (the act) (21 U.S.C. 360c), 
establishes three categories (classes) of 
devices, depending on the regulatory 
controls needed to provide reasonable 
assurance of their safety and 
effectiveness: Class I, general controls; 
class II, performance standards; and 
class III, premarket approval. 

Section 513(d)(2)(A) of the act (21 
U.S.C. 360c(d)(2)(A)) authorizes FDA to 
exempt, by regulation, a generic type of 
class I device from the requirement of, 
among other things, premarket 
notification in section 510({k) of the act 
(21 U.S.C. 360(k)) and 21 CFR Part 807, 
Subpart E. Such an exemption allows 


manufacturers to introduce into 
commercial distribution devices of the 
generic type exempted without first 
submitting to FDA a premarket 
notification. When FDA was publishing 
its proposed classification regulations 
for preamendment devices, the agency 
did not routinely evaluate whether it 
should grant to manufacturers of such 
devices placed in class I an exemption 
from the requirement of premarket 
notification in section 510(k) of the act 
and 21 CFR Part 807, Subpart E. 
Generally, FDA considered such 
exemptions only when the advisory 
panels recommended the exemptions. 

Recently, FDA developed criteria for 
exempting certain class I devices from 
the requirement of premarket 
notification, to reduce the number of 
premarket notifications on relatively 
innocuous devices while freeing agency 
resources for the review of more 
complex notifications. 

The development of these criteria and 
the issuance of proposed and final rules 
exempting appropriate devices from the 
requirement of premarket notification in 
section 510(k) of the act will help 
implement a goal in FDA's July 1985 “A 
Plan for Action” (Ref. 1). 


Criteria For 510(K) Exemptions 


FDA is proposing to exempt a generic 


type of class I device from the 
requirement of premarket notification 
with the limitations described below, if 
FDA determines that premarket 
notification is not necessary for the 
protection of the public health. FDA‘may 
propose to grant an exemption if both of 
the following criteria are met: 

1. FDA has determined that the device 
does not have a significant history of 
false or misleading claims or of risks 
associated with inherent characteristics 
of the device such as device design or 
materials. When making these 
determinations, FDA may consider the 
frequency, persistence, cause, or 
seriousness of such claims or risks, or 
other factors. 

2. FDA has determined that: (a) 
Characteristics of the device necessary 
for its safe and effective performance 
are well established; (b) anticipated 
changes in the device that are of the 
type that could affect safety and 
effectiveness will (1) be readily 
detectable by users by visual 
examination or other means, such as 
routine testing, e.g., testing of a clinical 
laboratory reagent with positive and 
negative controls, before causing harm; 
or (2} not materially increase the risk of 
injury, incorrect diagnosis, or ineffective 
treatment, and (c) that any changes in 
the device will not be likely to result in 
a change in the device's classification. 
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FDA will make the determinations 
above based on its knowledge of the 
device, including past experience with 
premarket notification and publicly 
available reports or studies on device 
performance. Based on the above 
criteria, FDA will place the exempted 
device into the same class as the class I 
device to which it would be 
substantially equivalent. 

FDA may, if it has concerns only 
about certain types of changes in a class 
I device, grant a limited exemption from 
premarket notification for the generic 
type of device. A limited exemption will 
specify what types of changes 
manufacturers must continue to report 
to FDA. For example, FDA may exempt 
a device except when a manufacturer 
intends to use a different material. 

FDA's decision to grant an exemption 
from the requirement of premarket 
notification (section 510(k) of the act) for 
a generic type of class I device is based 
upon the existing and reasonably 
foreseeable characteristics of 
commercially distributed devices within 
that generic type. Because FDA cannot 
anticipate every change in intended use 
or characteristic of a device that could 
significantly affect a device's safety or 
effectiveness, manufacturer” of any 
commercially distributed class I device 
for which FDA has granted an 
exemption from the requirement of 
premarket notification must still submit 
a premarket notification to FDA before 
introducing or delivering for 
introduction into interstate commerce 
for commercial distribution the device 
when: 

(a) The device is intended for a use 
different from its intended use before 
May 28, 1976, or the device is intended 
for a use different from the intended use 
of a preamendments device to which it 
has been determined to be substantially 
equivalent; e.g., the device is intended 
for a different medical purpose, or the 
device is intended for lay use where the 
former intended use was by health care 
professionals only; or 

(b) The modified device operates 
using a different fundamental scientific 
technology than that in use in the device 
before May 28, 1976; e.g., a surgical 
instrument cuts tissue with a laser beam 
rather than with a sharpened metal 
blade, or an.in vitro diagnositc device 
detects or identifies infectious agents by 
using a deoxyribonucleic acid (DNA) 
proble or nucleic acid hybridization 
technology rather than culture or 
immunoassay technology. 
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Application of the Criteria To Class I— 
General and Plastic Surgery Devices 


In the proposed rule of January 19, 
1982 (47 2810), FDA proposed to classify 
preamendments general and plastic 
surgery devices in accordance with the 
amendments. When FDA proposed to 
classify the eight devices below, the 
agency did not propose exemptions from 
the requirement of premarket 
notification. The Panel did not 
recommend exemptions from the 
requirement of premarket notification 
for certain of these devices. FDA agrees 
that full exemption from premarket 
notification is unjustified for these 
devices; however, for the efficient 
enforcement of the act and consistent 
with its policy regarding exemptions 
from premarket notification, FDA now is 
proposing to exempt from the 
requirement of premarket notification, 
with limitations, the eight devices 
below. 


878.1800 
878.3250 


Speculum and accessories. 
External facial fracture fixation appli- 


ance. 
Noniflatable extremity splint. 
Plastic surgery kit and accessories 
Surgical camera and accessories. 
Manual surgical instrument for general 


878.4160 
878.4800 


878.4950 


use. 
Manual! operating table and accesso- 


ries and manual operating chair and 
accessories. 
Nonpneumatic tourniquet. 


Elsewhere in this issue of the Federal 
Register, FDA is publishing a final rule 
classifying the devices listed above in 
class I. FDA is proposing in this 
document to grant an exemption from 
the requirement of premarket 
notification for each of the devices 
above. However, the proposed 
exemption for the speculum and 
accessories (§ 878.1800), external facial 
fracture fixation appliance (§ 878.3250), 
noninflatable extremity splint 
(§ 878.3910), plastic surgery kit and 
accessories ($878.3925), manual surgical 
instrument for general use (§ 878.4800), 
manual operating table and accessories 
and manual operating chair and 
accessories (§ 878.4950, and 
nonpneumatic tourniquet (§ 878.5900) is 
limited and would apply only to those 
devices made of the same materials that 
were used in the devices before May 28, 
1976. 


Reference 


The following information has been 
placed in the Dockets Management 
Branch (HFA-305), Food and Drug 
Administration, Rm. 4-62, 5600 Fishers 
Lane, Rockville, MD 20857, and may be 


seen by interested persons from 9 a.m. 
to 4 p.m., Monday through Friday. 

1. “Food and Drug Administration—A Plan 
for Action,” Public Health Service, 
Department of Health and Human Services, 
July 1985, p. 18. 


Environmental Impact 


The agency has determined under 21 
CFR 25.24(e)(2) (April 26, 1985; 50 FR 
16636) that this action is of a type that 
does not individually or cumulatively 
have a significant effect on the human 
environment. Therefore, neither an 
environmental assessment nor an 
environmental impact statement is 
required. 


Economic Impact 


FDA has carefully analyzed the 
economic effects of this proposed rule 
and has determined that the proposed 
rule will not have a significant economic 
impact on a substantial number of small 
entities as defined by the Regulatory 
Flexibility Act. In accordance with 
section 3(g)(1) of Executive Order 12291, 
the impact of this proposed rule has 
been carefully analyzed, and it has been 
determined that the proposed rule does 
not constitute a major rule as defined in 
section 1(b) of the Executive Order. The 
devices subject to this proposed rule are 
now subject only to the general controls 
provisions of the Federal Food, Drug, 
and Cosmetic Act (21 U.S.C. 351, 352, 
360, 360f, 360h, 360i, and 360j). Under 
any final rule based on this proposal, 
the devices would remain subject to 
such controls, other than premarket 
notification. 

Interested persons may, on or before 
August 23, 1988, submit to the Dockets 
Management Branch (address above) 
written comments regarding this 
proposal. Two copies of any comments 
are to be submitted, except that 
individuals may submit one copy. 
Comments are to be identified with the 
docket number found in brackets in the 
heading of this document. Received 
comments may be seen in the office 
above between 9 a.m. and 4 p.m., 
Monday through Friday. 


List of Subjects in 21 CFR Part 878 


General and plastic surgery devices, 
Medical devices. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs, it is proposed that 
Part 878 be amended as follows: 


PART 878—GENERAL AND PLASTIC 
SURGERY DEVICES 


1. The authority citation for 21 CFR 
Part 878 continues to read as follows: 
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Authority: Secs. 501(f), 510, 513, 515, 520, 
701(a), 52 Stat. 1055, 76 Stat. 794-795 as 
amended, 90 Stat. 540-546, 552-559, 565-574, 
576-577 (21 U.S.C. 351(f), 360, 360c, 360e, 360}, 
371(a)); 21 CFR 5.10. 


2. Part 878 is amended in Subpart A 
by adding new § 878.9 to read as 
follows: 


§ 878.9 Limitations of exemptions from 
section 510(k) of the act. 


FDA's decision to grant an exemption 
from the requirement of premarket 
notification (section 510(k) of the act) for 
a generic type of class I device is based 
upon the existing and reasonably 
foreseeable characteristics of 
commercially distributed devices within 
that generic type. Because FDA cannot 
anticipate every change in intended use 
or characteristic that could significantly 
affect a device's safety or effectiveness, 
manufacturers of any commercially 
distributed class I device for which FDA 
has granted an exemption from the 
requirement of premarket notification 
must still submit a premarket 
notification to FDA before introducing 
or delivering for introduction into 
interstate commerce for commercial 
distribution the device when: 

(a) The device is intended for a use 
different from its intended use before 
May 28, 1976, or the device is intended 
for a use different from the intended use 
of a preamendments device to which it 
had been determined to be substantially 
equivalent; e.g., the device is intended 
for a different medical purpose, or the 
device is intended for lay use where the 
former intended use was by health care 
professionals only; or 

(b) The modified device operates 
using a different fundamental scientific 
technology than that in use in the device 
before May 28, 1976; e.g., a surgical 
instrument cuts tissue with a laser beam 
rather than with a sharpened metal 
blade, or an in vitro diagnostic device 
detects or identifies infectious agents by 
using a deoxyribonucleic acid (DNA) 
probe or nucleic acid hybridization 
technology rather than culture or 
immunoassay technology. 

3. In § 878.1800, paragraph (b) is 
revised to read as follows: 


§ 878.1800 Speculum and accessories. 


7 * * * * 


(b) Classification. Class I. If the 
device is made of the same materials 
that were used in the device before May 
28, 1976, it is exempt from the premarket 
notification procedures in Subpart E of 
Part 807. 

4. In § 878.3250, paragraph (b) is 
revised to read as follows: 
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§ 878.3250 External facial fracture fixation 


appliance. 


* * * * 


(b) Classification. Class I. If the 
device is made of the same materials 
that were used in the device before May 
28, 1976, it is exempt from the premarket 
notification procedures in Subpart E of 
Part 807. 

5. In § 878.3910, paragraph (b) is 
revised to read as follows: 


§ 878.3910 Noninflatable extremity splint. 

(b) Classification. Class I. If the 
device is made of the same materials 
that were used in the device before May 
28, 1976, it is exempt from the premarket 
notification procedures in Subpart E of 
Part 807. 

6. In § 878.3925, paragraph (b) is 
revised to read as follows: 


§ 878.3925 Plastic surgery kit and 
accessories. 

(b) Classification. Class I. If the 
device is made of the same materials 


that were used in the device before May 
28, 1976, it is exempt from the premarket 
notification procedures in Subpart E of 
Part 807. 

7. In § 878.4160, paragraph (b) is 
revised to read as follows: 


§ 878.4160 Surgical Camera and 
accessories. 

(b) Classification. Class I. The device 
is exempt from the premarket 
notification procedures in Subpart E of 
Part 807. 

8. In § 878.4800, paragraph (b) is 
revised to read as follows:, 


§ 878.4800 - Manual surgical instrument for 
general use. 

(b) Classification. Class I. If the 
device is made of the same materials 
that were used in the device before May 
28, 1976, itis exempt from the premarket 
notification procedures in Subpart E of 
Part 807. 

9. In § 878.4950, paragraph (b) is 
revised to read as follows: 
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§ 878.4950 Manual operating table and 
accessories and manual operating chair 
and accessories. 

(b) Classification. Class I. If the 
device is made of the same materials 
that were used in the device before May 
28, 1976, it is exempt from the premarket 
notification procedures in Subpart E of 
Part 807. 

10. In § 878.5900, paragraph (b) is 
revised to read as follows: 


§ 878.5900 Nonpneumatic tourniquet. 
* * + * * 

(b) Classification. Class I. If the 
device is made of the same materials 
that were used in the device before May 
28, 1976, it is exempt from the premarket 
notification procedures in Subpart E of 
Part 807. 

Dated: May 31, 1988. 

Frank E. Young, 

Commissioner of Food and Drugs. 

[FR Doc. 88-14191 Filed 6-23-88; 8:45 am] 
BILLING CODE 4160-01-M 
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DEPARTMENT OF TRANSPORTATION 
Coast Guard 


33 CFR Parts 151 and 158 
[CGD 88-002] 


Regulations Implementing the 
Pollution Prevention Requirements of 
Annex V of MARPOL 73/78 


AGENCY: Coast Guard, DOT. 
ACTION: Advance Notice of Proposed 
Rulemaking. 


SUMMARY: The Coast Guard is seeking 
public participation in the drafting of 
rules to implement the requirements of 
the “Act to Prevent Pollution from 
Ships,” as recently amended by 
Congress. Rules to implement this law 
and Annex V of the International 
Convention for the Prevention of 
Pollution by Ships, 1973 are mandated 
by Congress to be in effect by December 
31, 1988. These rules would generally 
apply to marine craft-of any size or type, 
including recreational boats, and the 
ports and facilities servicing them. With 
early participation of the public, the 
Coast Guard expects to publish cost 
effective rules which will reduce the 
incidence of discharges of plastics, 
including synthetic fishing nets and 
other ship-generated garbage into the 
marine environment. 

DATES: Comments must be submitted on 
or before July 25, 1988. 


ADDRESSES: 1. Written comments should 
be submitted to Commandant (G-LRA- 
2/21), U.S. Coast Guard Headquarters— 
Room 2110, 2100 Second Street, SW., 
Washington, DC 20593-0001, Attention: 
CGD 88-002, Normal office hours are 
between 8:00 a.m. and 3:00 p.m., Monday 
through Friday, except Federal holidays. 

2. Persons desiring to receive a copy 
of IMO’s December 1987 Report of the 
Working Group on Optional Annexes, - 
including the “Draft Guidelines for the 
Implementation of Annex V, Regulations 
for the Prevention of Pollution by 
Garbage from Ships” may obtain one by 
sending a self-addressed 842” x 11” 
envelop with postage paid for three 
ounces to Commandant (G-MPS-3}, U.S. 
Coast Guard Headquarters, 2100 Second 
Street, SW., Washington, DC 20593- 
0001, Attention: Annex V Draft 
Guidelines. 

3. Persons desiring to learn about the 
specific requirements of the U.S. 
Department of Agriculture’s APHIS 
certification process should write: U.S. 
Department of Agriculture—APHIS, 
PPQ, Federal Building—Room 656, 6501 
Belcrest Road, Hyattsville, MD 20782. 
Attention: Dr. Ronald Caffey. 


FOR FURTHER INFORMATION CONTACT: 
Lieutenant Commander Joel R.. - 
Whitehead, Project Manager, Office of 
Marine Safety, Security and 
Environmental Protection (G-MPS-3}, 
(202) 267-0491, between 7:00 a.m. and 
3:30 p.m., Monday through Friday, 
except Federal holidays. 
SUPPLEMENTARY INFORMATION: 
Interested persons are invited to 
participate in this advance notice of 
proposed rulemaking by submitting 
written views, data or arguments. Each 
comment should include the name and 
address of the person submitting the 
comment, reference the docket number 
(CGD 88-002), identify the specific topic 
to which each comment applies and 
include sufficient detail to indicate the 
basis on which each comment is made. 
If an acknowledgment is desired, a 
stamped self-addressed postcard or 
envelope should be enclosed. All 
comments received-before the 
expiration of the comment period will be 
considered before proposed rules are 
finalized. 

Although a public hearing is not 
planned, one may be held at a time and 
place to be set in a later notice in the 
Federal Register, if sufficient requests 
are received from interested persons 
raising genuine issues and desiring to 
comment orally in a public forum. 
Persons interested in a public hearing 
should provide written comments to that 
effect and should address the specific 
issue which warrants a public hearing. 
The Coast Guard will determine from 
these requests whether or not oral 
presentations at this stage would aid in 
the rulemaking process. 


Drafting Information 


The principal persons involved in 
drafting this notice are: Lieutenant 
Commander Joel R. Whitehead, Project 
Manager, Office of Marine Safety, 
Security, and Environmental Protection 
and Mr. Stanley Colby, Project Counsel, 
Office of the Chief Counsel. 


Background 


The Act to Prevent Pollution from 
Ships (33 U.S.C. 1901. et seg.), as 
amended by Title II of Pub. L. 100-200, 
(101 Stat. 1458), hereafter referred to as 
the Act, requires the Secretary of the 
Department in which the Coast Guard is 
operating to administer and enforce 
Annex V of the Protocol of 1978 relating 
to the International Convention for the 
Prevention of Pollution by Ships, 1973 
(MARPOL 73/78). Annex V of MARPOL 
73/78 is entitled “Regulations for the 
Prevention of Pollution by Garbage by 
Ships” and was designed to reduce the 
introduction of ship-generated garbage 
into the marine environment. Garbage is 
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very broadly defined in Regulation 1(1} 
of Annex V and includes all “victual, 
domestic and operational waste * * * 
generated during the normal operation 
of the ship.” This definition excludes 
fresh fish, fish parts and other 
substances which are defined or listed 
in other Annexes to MARPOL 73/78. A 
particular focus of Annex V is to 
prevent the discharge of plastics, 
including synthetic fishing nets, and 
other persistent debris into the marine 
environment. The complete text of 
Annex V of MARPOL 73/78 is published 
below in Appendix A. 

The International Convention for the 
Prevention of Pollution by Ships, 1973, 
was adopted by the International 
Conference on Marine Pollution 
convened by the Intergovernmental 
Maritime Consultative Organization 
(IMCO), in November 1973. IMCO is 
now known as the International 
Maritime Organization (IMO). The 
Convention was subsequently modified 
by the Protocol of 1978 adopted by the 
International Conference on Tanker 
Safety and Pollution Prevention, held in 
February 1978. The Convention, as 
modified by the 1978 Protocol, is known 
as MARPOL 73/78. 

MARPOL 73/78 was designed to 
address the problem of marine pollution 
from ships on a global scale and 
consists of five annexes, each of which 
is directed to combat a particular type of 
marine pollution. States which are 
Parties to MARPOL 73/78 have agreed 
to implement Annexes I and II which 
address pollution by oil and noxious 
liquid substances (bulk liquid 
chemicals), respectively. Annexes I and 
II are known as the mandatory annexes 
and are already in force internationally. 
By the terms of the MARPOL 73/78, 
Annexes III, IV and V are optional to 
Party States, that is, they need not be 
accepted by States at the time they 
ratify MARPOL 73/78. The United States 
elected not to be bound by the optional 
annexes at the time it ratified. Each 
optional annex, including Annex V, 
enters into force separately one year 
from the date on which at least 15 


nations, representing fifty per cent of the 


world’s shipping tonnage, have ratified 
them. The U.S. Senate gave its advise 
and consent to U.S. ratification of 
Annex V on November 5, 1987 and the 
President signed Pub. L. 100-220, 
including Title II, known as the “Marine 
Plastic Pollution Research and Control 
Act of 1987” on December 29, 1987. The 
U.S. Government deposited its 
instrument of ratification of Annex V at 
IMO Headquarters.in London on 
December 30,1987. With U.S. 
ratification, MARPOL’s requirements for 
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Annex V entry into force were met. 
Accordingly, Annex V will enter into 
force internationally on December 31, 
1988. 


Problem 


The legislation implementing Annex V 
of MARPOL 73/78 stems from growing 
international concern with the condition 
of the marine environment. Plastic 
waste and other ship-generated garbage 
is accumulating in the oceans and 
coastal waters of the world at an 
alarming rate. A variety of persistent 
plastic marine debris, including 
discarded synthetic fishing gear, 
strapping and wrapping materials, 
bottles, food bags and personal hygiene 
products are found littering beaches and 
fouling surface waters. On April 2, 1987, 
following concerns expressed by several 
coastal states and environmental 
organization thirty U.S. Senators wrote 
to the President on the need for a 


coordinated federal strategy to address — 


the problem of plastic accumulation in 
the marine environment. The 
administration responded by 
establishing an Interagency Task Force 
on Persistent Marine Debris, which will 
soon report to the President's Domestic 
Policy Council. 

Some plastic debris in the marine 
environment comes from land sources. 
Some is discharged from combined 
sewer outflow run-off during heavy 
rainfall, and some may be carried by 
wind from landfills or littered beaches. 
However, the world community believes 
that a significant portion of plastic 
debris the martime environment 
originates from ocean sources. Disposal 
of plastic waste and other garbage at 
sea is normal operating procedure for a 
majority of commercial and military 
vessels. A 1975 study by the National 
Academy of Sciences indicated that 
about 6.4 million metric tons of refuse 
are discharged annually into the oceans 
from these sources. About 1 million 
metric tons of this is estimated to be 
plastic debris. In addition, the operators 
of an estimated 9.6 million recreational 
boats registered in the U.S. deposit 
garbage into the navigable and coastal 
waters of the United States. The 
problem of such garbage accumulating 
in the marine environment is 
compounded by the persistent nature of 
plastic materials. For example, non- 
biodegradeable plastic “six-pack” yokes 
for beverages are believed to have a life 
of several hundred years in the marine 
environment. 

Adverse environmental effects have 
resulted from entanglement of marine 
animals in plastic debris and from the 
ingestion of plastic debris by them. It is 
estimated that over one million birds 


and over 100,000 marine mammals and 
sea turtles die each year from ingestion 
of or entanglement in plastic debris. 

Entanglement poses several problems 
for sea birds, marine mammals and sea 
turtles. Sea birds, in attempting to 
retrieve fish caught in discarded fishing 
gear, can also become entangled in the 
debris. This severely reduces their 
mobility and ability to feed. Naturally 
curious animals such as dolphin, 
porpoises and fur seals play in plastic 
nets, strapping bands and other marine 
debris, and can become entangled in 
them. Turtles are often attracted to 
floating nets, mistaking them for floating 
sargassum mats which they naturally 
seek out for shelter and food. Once 
entangled, the debris prevents them 
from competing for food causing them to 
weaken and die. Juvenile sea animals 
have become entangled in small packing 
bands or six-pack beverage yokes which 
constrict as the animals grow, resulting 
in strangulation, infected lesions or 
starvation. 

Ingestion of persistent debris is a 
serious problem for turtles and birds 
alike. While mammals will play in the 
debris, they can generally distinguish 
them from food. However, turtles may 
ingest plastic sheeting materials and 
plastic bags, mistaking them for jelly 
fish. Birds have ingested small plastic 
resin pellets which block their digestive 
tracts, impairing the absorption of 
nutrients and causing bacterial 
infections. When they ingest persistent 
marine debris, the final outcome is often 
death. 

In certain situations plastic debris in 
the marine environment can pose a 
threat to human safety. The loss of 
fishing gear is often attributed to 
snagging on bottom structures such as 
reefs and wrecks, which are popular 
sites for scuba divers. There are 
reported cases in which divers have 
become entangled in monofilament line 
and gill nets. Vessels may be disabled 
as a result of plastic debris fouling 
propellors or clogging cooling water 
intake systems. 

Ship-generated garbage can also bring 
about adverse economic effects through 
the depletion of fishery resources, vessel 
damage and aesthetic degradation with 
resulting loss of tourism revenues and 
costly clean-up efforts. 

One of the most expensive economic 
impacts is on the commercial fishing 
industry, both in terms of the loss of 
fishing gear and the depletion of fishery 
stocks. Fishermen have reported 
substantial losses of fishing gear 
attributed to fouling of hooks and lines 
on discarded commercial gill nets. 
According to one small passenger boat 
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operator association in New England, 
approximately $50,000 worth of hooks, 
synthetic lines and lures and one million 
dollars in operating expenses are lost 
every year in dealing with monofilament 
gill nets in the Gulf of Maine alone. Lost 
fishing gear also depletes fishery stocks; 
gillnets have been reported to continue 
to entangle fish for years after they were 
discarded, indiscriminately catching fish 
and other economically important 
marine life. 

The impact of persistent marine 
debris on the economies of coastal 
communities is significant. The Padre 
Island National Seashore Park in Texas 
spends $10,000 per year on beach 
cleaning efforts, primarily concentrating 
on a one half-mile strech of beach 
frequented by the public. The economic 
cost in lost tourism to these coastal 
communities can exceed cleanup costs. 
The beaches of Long Island, New York 
were closed to swimming in June 1976 as 
were many beaches between New 
Jersey and Virginia in the summer of 
1987, when unusual amounts of floatable 
debris washed ashore. The cost of the 
first cleanup was $100,000. However, the 
total economic impact suffered by the 
recreational industry (including beach 
restaurants, pier fishing, bait and tackle 
shops and the reduction of beach 
attendance) was estimated at over $30 
million. 


Applicability 


The implementing legislation 
mandates that the provisions of Annex 
V will apply to U.S. ships anywhere and 
to foreign ships while operating in the 
navigable waters of the U.S. or the 200 
mile Exclusive Economic Zone (EEZ). 
Annex V is intended to apply to “ships” 
which are defined in Article 2 of 
MARPOL 73/78 and the Act and 
includes “a vessel of any type 
whatsoever operating in the marine 
environment” and includes hydrofoil 
boats, air cushion vehicles, 
submersibles, floating craft and fixed or 
floating platforms. Unlike Annexes I and 
II of MARPOL 73/78, which were 
applicable only to seagoing ships, the 
provisions of Annex V will apply to all 
ships over which the U.S. has 
jurisdiction, from the largest supertanker 
to the smallest recreational craft. 
Moreover, the provisions of Annex V's 
reception facility requirement will apply 
to any port or terminal in the United 
States. Consequently, the Coast Guard 
is considering either an interpretation of 
the term “terminal,” as defined in 33 
U.S.C. 1901(a)(9), or redefining the 
definition of the term “port” in 33 CFR 
158.120 to include recreational marinas, 
shoreside fish processing facilities or 
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“fish houses” which directly receive fish 
and other natural marine resources as 
cargo from commercial fishing vessels, 
and deepwater ports such as the 
Louisiana Offshore Oil Port (LOOP). 
The Act generally grants a five year 
delay in compliance with the 
requirements of Annex V for warships, 
naval auxiliaries and other ships owned 
or operated by the U.S. Government 
when engaged in noncommercial 
service. By December 31, 1993 these 
ships must comply with regulations 
established by their own agencies which 
are consistent with Annex V. Federal 
agencies may seek from Congress an 
alternative schedule to achieve 


compliance within three years from the 
entry into force date of Annex V. U.S. 
owned or operated ships which are in 
commercial service will be required to 
comply with the regulations 
promulgated by the Coast Guard. 


Regulatory Solution 


The Coast Guard's regulatory 
approach in implementing the Act will 
focus on two mandated aspects of 
Annex V. First, regulations 
implementing Annex V would prohibit 
the disposal of plastics in the navigable 
waters and in the EEZ, and would limit 
the discharge of other types of garbage 
at sea to locations allowed in Annex V. 
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Second, these regulations would prevent 
undue delay to ships by requiring ports 
and terminals to ensure the availability 
of Annex V garbage reception facilities. 


Discharge Limitations 


The Act prohibits the discharge of 
plastics, including synthetic ropes, 
synthetic fishing nets, and plastic 
garbage bags, into the navigable waters 
of the United States or the EEZ and 
prohibits the discharge of certain types 
of garbage in particular waters and by 
particular classes of ships. These 
limitations are described below and are 
summarized in Figure 1 below. 
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Figure 1. MARPOL 73/78 Annex V Sumn 
All Vessels Ex 
Garbage Type Platforms & Assi 


Outside special areas 


Plastics - includes synthetic ropes Disposal prohibited 
and fishing nets and plastic bags 


Floating dunnage, lining and packing Disposal prohibited less than 
materials 25 miles from nearest land 


Paper, rags, glass, metal, Disposal prohibited less than 
bottles, crockery and similar 12 miles from nearest land 
refuse 


* Paper, rags, glass, etc. Disposal prohibited less than 
comminuted or ground 3 miles from nearest land 


Food waste not comminuted or Disposal prohibited less than 
ground 12 miles from nearest land 


* Food waste comminuted or Disposal prohibited less than 
ground 3 miles from nearest land 


Mixed refuse types 





" Comminuted or ground garbage must be able to pass through a scree! 
* Special areas are the Mediterranean, Baltic, Red and Black Seas, anc 
. Offshore platforms and associated vessels includes all fixed or floati 


exploitation and associated offshore processing of seabed mineral re: 
me When garbage is mixed with other harmful substances having differe 
requirements shall apply. 
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1. Plastics 


The discharge of plastics into the 
navigable waters of the United States or 
the EEZ is prohibited. Neither Annex V 
nor the Convention define in specific 
detail what materials constitute a 
plastic. However, the Annex specifies 
that plastics include “but are not limited 
to synthetic ropes, synthetic fishing nets 
and plastic bags.” The Coast Guard 
envisions adopting a widely accepted 
definition of “plastic,” such as that of 
the American Society of Testing 
Materials (ASTM). Whatever definition 
is adopted, it must be broad enough to 
ensure that those common plastic 
articles used on board ship, such as, 
discarded fishing gear, plastic strapping 
and wrapping materials, food and 
garbage bags, plastic containers, cups 
and plates, etc., would be precluded 
from disposal into the marine 
environment. The Coast Guard seeks 
comment from the public as to the best 
definition of “plastic” to be used in this 
rule. 


2.-Other Discharge Limitations 


Annex V does not prohibit the 
discharge at sea of most types of ship- 
generated garbage, except for plastics. 
“Garbage” is defined in Regulation 1(1) 
of Annex V and includes victual, 
domestic and operational waste 
generated on board ships during their 
normal operation. The Annex V 
definition specifically excludes “fresh 
fish and parts thereof,” as well as, those 
substances which are defined or listed 
in other MARPOL Annexes. These 
include oils, noxious liquid substances, 
hazardous materials in packaged form 
and sewage. Regulation 3(1) of Annex V 
allows the disposal of floating non- 
plastics including dunnage, lining and 
packing materials 25 or more nautical 
miles from the “nearest land.” “Nearest 
land” is defined in Regulation 1(2) of 
Annex V. Food wastes, paper products, 
rags, glass, metal, bottles, crockery and 
smilar refuse may be disposed of 12 or 
more nautical miles from the nearest 
land. Food wastes, paper products, etc. 
which have been ground or comminuted 
so that they can pass through a screen 
with openings no greater than 25 
millimeters (approximately one inch) 
can be disposed of 3 or more nautical 
miles from the nearest land. Whenever 
garbage contains mixtures of any of 
these categories, the entire mixture must 
be disposed of in accordance with the 
most stringent limitation. 


3. Special Areas 


These are sea areas which, because of 
unique oceanographic or ecological 
conditions and traffic pattens, warrant 
special consideration relating to garbage 
disposal by ships. The Mediterranean 


Sea, Black Sea, Batlic Sea, the Red Sea 
and the Persian Gulf areas are currently 
designated as Special Areas in 
Regulation 5 of Annex V. In these areas, 
food wastes may be disposed of 12 or 
more nautical miles from the nearest 
land. No other disposal of garbage is 
permitted. : 

The Gulf of Mexico is an area of 
extreme environmental concern due to 
the prevalence of persistent marine 
debris in that area, much of which has 
been attributed to marine sources. The 
U.S. Senate’s resolution of ratification of 
Annex V requires the U.S. Government 
to make every reasonable effort to have 
the Gulf of Mexico designated as a 
Special Area. However, because of the 
requirements of MARPOL 73/78, Special 
Area designation for the Gulf of Mexico 
could not be effective before the entry 
into force date of Annex V. Therefore, 
any regulations which the Coast Guard 
will propose in this rulemaking to 
implement Annex V cannot address the 
Gulf of Mexico as a Special Area. 


4. Offshore platforms and associated 
vessels 


Regulation 4 of Annex V prohibits the 
discharge of garbage from all fixed or 
floating platforms which are 12 nautical 
miles or less from the nearest land and 
which are engaged in the exploration, 
exploitation or associated offshore 
processing of seabed mineral resources. 
This prohibition also extends to all ships 
alongside or within 500 meters of such 
platforms. Beyond 12 nautical miles, 
only comminuted or ground food wastes 
may be discharged into the sea from 
platforms or from ships alongside or 
within 500 meters of the platforms. 
Reception Facilities 

The Act requires the Secretary, after 
consulting with appropriate federal 
agencies, to establish 
regulations “ * * * setting criteria for 
determining the adequacy of reception 
facilities for garbage at a port or 
terminal.” The Coast Guard is 
considering regulations which would 
require ports or terminals to provide, or 
to ensure the availability of, facilities to 
receive Annex V garbage for those ships 
which are engaged in commerce at a 
particular terminal or port. These 
contemplated regulations would apply 
to ports or terminals based on the 
number, type, and trade of the ships 
using them. Thus far, consideration is 
being given to applying these regulations 
to commercial terminals or ports which 
load and offload commercial cargo 
(including fish catches) and to marinas 
where recreational and commercial 
vessels pay for dockage or purchase fuel 
and other boating supplies. It is 
anticipated that only ships engaged in 
commerce with the terminal or port 
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would be able to demand the use of 
these reception facilities. Under this 
scheme, for example, a marina would 
not be required to provide garbage 
reception facilities for transient ships 
desiring only to discharge garbage at a 
port or terminal, if the ship is not doing 
business there. 


Three criteria the Coast Guard is 
considering for determining the 
adequacy of Annex V reception 
facilities are: capacity, accessibility to 
ships, and ability to handle U.S. 
Department of Agriculture (USDA) 
regulated wastes. 


1. Capacity 


A primary criterion to determine the 
adequacy of reception facilities could be 
capacity. Recommendations for 
minimum capacity of garbage reception 
facilities for various types of ships were 
discussed internationally at an Annex V 
working group at the 25th Session of 
IMO's Marine Environmental Protection 
Committee (MEPC) in London in 
December 1987. Various formulae had 
been developed by the IMCO and 
published in Part IV of their 1978 
document entitled “Guidelines on the 
Provisions of Adequate Reception 
Facilities in Ports.” The Coast Guard is 
considering these formulae as minimum 
capacity requirements for Annex V 
reception facilities. These formulae were 
tentatively adopted in section 6 of IMO’s 
December 1987 Report of the Working 
Group on Optional Annexes which 
contains the “Draft Guidelines for the 
Implementation of Annex V, Regulations 
for the Prevention of Pollution by 
Garbage from Ships.” These draft 
guidelines have not yet received final 
approval internationally, but are 
expected to be voted upon at the 26th 
Session of MEPC in September 1988. The 
formulae from the Draft Guidelines have 
been put into a more manageable format 
as a worksheet, similar to that drafted 
by the Coast Guard for use in estimating 
minimum capacity needed for Annexes I 
and II. That worksheet, based upon the 
formulae in the Draft Guidelines, 
appears below as Figure 2. Interested 
parties may obtain a copy of the Report 
of the Working Group on Optional 
Annexes, including the ‘Draft 
Guidelines for the Implementation of 
Annex V, Regulations for the Prevention 
of Pollution by Garbage from Ships” as 
indicated in ADDRESSES above. 
Comments are desired from industry 
and other interested persons as to the 
use of capacity as a criterion for 
adequacy of reception facilities, the 
utility of the worksheet in Figure 2, and 
the costs associated with such a 
criterion. 
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FIGURE 2. WORKSHEET 
FOR DETERMINING ADEQUACY FOR RECEPTION 
FACILITIES FOR SHIP GENERATED GARBAGE* 


NAME OF TERMINAL/PORT/MARINA 


ADDRESS 


telephone 


Se ee ree ee 
I. DOMESTIC WASTE- Complete those sections corresponding to the vessel 


types visiting your terminal or port. ay po 
1. HARBOR VESSEL SECTION: 1 pound=.45 kg 


Harbor vessels are considered vessels that do not leave the vicinity of the terminal /port and are, 
therefore, always in restricted waters.** 


vessels 


A. ENTER number of harbor vessels using the terminal/port during a peak seven-day - 
wi 


period 


ENTER average duration of harbor vessel activity-at terminal/port with ——$—— days 
persons aboard. 


ENTER average number of persons on board a typical harbor vessel. as. 


vessel 


kg 
D. CALCULATE domestic garbage resulting from harbor vessels. boy week 
AxBxCx1 
(Note: average generation rate on harbor vessels is assumed to be 1.0 kgiperson-day) 


2. INLAND AND COASTAL WATERWAY VESSEL SECTION: 


Inland and coastal waterway vessels are considered vessels which operate primarily in restricted 
waters.** This section does not include harbor vessels (See section 1.1.). 


E. ENTER number of inland/coastal vessels entering the icrminal/port during a peak vessels 
seven-day period. week 


F. ENTER average duration of inland/coastal vessel stay at terminal/port (with persons days 
aboard) plus average duration of voyage to terminal/port through restricted waters.** 


G. ENTER average number of persons on board a typical inland/coastal vessel. ei -pesSOnS 


vessel 


kg 
H. CALCULATE domestic garbage resulting from inland/coastal vessels. ee 
week 
ExFxGx155 


(Note: average generation rate on inlandicoastal vessels is assumed to be 1.5 kgiperson-day) 


*k All formulae are based on the Marine Environmental Protection Committce paper 25/WP. 10 entitled, "DRAFT GUIDELINES FOR 
THE IMPLEMENTATION OF ANNEX V, REGULATIONS FOR THE PREVENTION OF POLLUTION BY GARBAGE FROM SHIPS.” 


** Restricted waters as used here means the “Navigable Watcrs of The U.S.” as defined in 33 Code of Federal Regulations Part 2.05-25. 
[These waters include the Territorial seas (3 miles off shore), lakes, bays, sounds, rivers and intercoastal waterways.] 
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I. DOMESTIC WASTE (cont) 


3. SEAGOING CARGO VESSEL SECTION: 


Seagoing Cargo Vessels are considered cargo vessles which operate beyond restricted ‘waters.** 
I. ENTER number of seagoing cargo vessels entering terminal/port during a peak vessels 
seven-day period. week 

ENTER average duration of seagoing cargo vessel ‘stay in terminal/port plus average days 
duration of voyage to terminal/port through restricted waters.** 


. ENTER average number of persons on board a typical seagoing cargo vessel. on 


vessel 


. . kg 
CALCULATE domestic garbage resulting -from.seagoing-cargo vessels, ase 


week 


IxJxKx2 
(Note: average-generation rate-on. seagoing cargo vessels is assumed to be 2:0-kgiperscn-day) 


SEAGOING PASSENGER VESSEL.SECTION: 


Seagoing Passenger Vessels are considered passenger vessles which operate beyond restricted waters.** 
M. 


ENTER number of seagoing passerigcr. vessels entering terminal/port during a peak vessels 
seven-day period. 


week 
ENTER average duration of scagoing passenger vessel stay at terminal/port plus 


5s 3 ‘ , days 
average duration of voyage to terminal/port through restricted. waters.** - 


ENTER average number of persons on board a typical seagoing passenger vessel. a: 


vessel 


kg 
weck 
MxNx0Ox24 
(Note: average generation rate on. seagoing passenger vessels is assumed to be 2.4 kg/person-day) 


CALCULATE domestic garbage resulting from seagoing passenger vessels. 


5. TOTAL DOMESTIC GARBAGE SECTION: 


Q. CALCULATE combined domestic weight of garbage generated by-all: vessels. poy kg 


D+H+L+P 
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CARGO ASSOCIATED WASTE 


Complete this section only if your facility unloads dry bulk, break bulk. or containerized cargo. 


R. - ENTER total amount of break bulk cargo received during a peak seven-day period. 


S.. ENTER total amount of dry bulk cargo received. during a pedk seven-day period. 
T. ENTER total amount of containerized cargo received during a peak seven-day period. 


U. CALCULATE total cargo associated waste. 


ALL OTHER GARBAGE WASTE 


VY. ENTER average duration of a vessel stay (for all vessels in facility) at terminal/port 
plus average duration of transit through restricted waters**. 


ENTER average quantity of all other garbage waste generated daily from typical vessel. 
[This should include such wastes as scraped paint, rust wasie, sweeping wasie and 


“engine. room maintenance. waste: : 


vessel 


CALCULATE all other waste per vessel. 


ENTER average number for vessels (all types) at terminal/port during peak meee 


seven-day period 
kg 


CALCULATE tetal of all.other garbage waste for all vessels. 
kg 


AA. CALCULATE total garbage capacity demand from vessels visiting this facility. 
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WORKSHEET EXAMPLE: 


Thrifty Services owns a waterfront terminal which offloads 3 oceangoing oil tankers 
per week. These vessels arrive from the far east every week and stay inport for three 
‘days and then depart once again for the far east. Two of the vessels have a crew 
complement of 22 persons. The remaining vessel only has a crew of 24,. There is an 
eight hour passage through restricted waters before arriving at the terminal. Besides 
the domestic waste, vessels usually generate about 20 kg of other garbage per day. — 
This garbage consists of sweeping waste, scraped paint waste, rust waste and 


engineroom maintenance waste. 


For this particular case, since the terminal only receives oceangoing vessels 
and those vessels only carry oil in bulk only sections 1.3., 1.5. and III. would be 
completed on the worksheet as shown below: : 


I. DOMESTIC WASTE (cont) 
3. 'SEAGOING CARGO VESSEL SECTION: 


I. ENTER number of seagoing cargo vesscls entering tenninal/pon during a peak 
seven-day period. 

J. ENTER average duration of scagoing cargo vessel stay in terminal/port plus average 
duration of voyage to terminal/port through restricted waters.** 


K. ENTER average number of persons on board a typical seagoing cargo vessel. 


L. CALCULATE domestic garbage resulting from seagoing cargo vessels. 
IxJxKx2 


(Note: average generation rate on seagoing cargo vessels is assumed to be 2.0 kg/person-day) 


5. TOTAL DOMESTIC GARBAGE 
Q: CALCULATE combined domestic weight of garbage generated by all vessels. “ 


D+H+L¢+P 


Ill. ALL OTHER GARBAGE WASTE 


V. ENTER average duration of a vessel stay (for all vesscls in facility) at erminal/pon days 


plus average duration of transit through restricted waters.** 


W. ENTER average quantity of all other garbage waste gencrated daily from typical vessel. xB 
[This should include such wastes as scraped paint, rust waste, sweeping waste and engine room y 
mainienance waste.} 


’ ‘k 
X. CALCULATE ali other waste por vessel. " ar 
Vaw ' 


3 seals 


Z. CALCULATE the total of all other garbage waste for all vessels. : 
. ‘ XxY 


629.5] whe 


AA. CALCULATE total garbage capacity demand fram vessels visiting this facility. , 
: 4 Q+U+Z 


Y. ENTER average number for vessels (ali types) at termninal/pon during peak 
seven-day period 


BILLING CODE 4910-14-C 
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2. Accessibility 


A second criterion to determine the 
adequacy of reception facilities could be 
the extent to which they are accessible 
to the location where ships are docked, 
loaded, or discharge cargo. This 
criterion would encourage their use by 
shipboard personnel. Comments are 
desired from industry and other 
interested persons as. to specific 
recommendations for an accessibility 
criterion, as well as, the costs 
associated with such a criterion. 


3. Capability To Receive USDA‘ 
Regulated Food Wastes (Garbage) 


Another criterion the Coast Guard is 
considering for determining the 
adequacy of Annex V reception 
facilities in large ports or terminals 
receiving international shipping, could 
be their ability to receive U.S. 
Department of Agriculture (USDA) 
regulated food wastes. These are 
primarily food, plants, meats and other 
potentially infectious wastes which 
have come from countries other than the 
U.S. and Canada. Currently, the Animal 
and Plant Health Inspection Service 
(APHIS) of USDA requires facilities to 
sterilize or incinerate certain garbage 
which has come from foreign ports. 
These requirements, found in 7 CFR 
330.400 and 9 CFR 94.5, were 
promulgated to prevent the spread of 
infectious disease and pests which could 
_ have catastrophic impact upon 
agricultural commodities and, therefore, 
the national economy. 

_ Because plastics and other food. 
wrappings which have come into 
contact with regulated food wastes must 
receive special treatment in accordance 
with USDA regulations when brought 
ashore, port and terminal operators 
must take into account the availability 
of APHIS certified facilities. Port or 
terminal operators interested in 
discussing the. specific requirements of. 
the APHIS certification process should 
contact their local APHIS port office or 
write to the Department of Agriculture 
as indicated in ADDRESSES above. 
Comments are desired from industry 
and other interested persons as to port 
and terminal-associated costs in 
ensuring the.availability of APHIS 
reception facilities. Comments are also 
desired concerning economic and other 
impacts of such a criterion on remote 
port areas, such as in Alaska and other 
wilderness areas. 


Certificates of Adequacy 


The Act permits, but does not 
mandate, the Coast Guard to issue 
Certificates of Adequacy (COAs) 
attesting that ports and terminals meet 


.. the requirements of Annex V-and the 


regulations prescribed by the Act. This 
is in contrast to the Act's legislative 
mandate to issue COAs to complying 


- Annex I and Annex II ports or terminals. 


The Coast Guard is considering 
requiring the issuance of Annex V COAs 
to ports and terminals which receive 
Annex I and II ships, and also those 
ports. and terminals which receive 
commercial ships and fishing vessels 
which have visited foreign countries 
(except Canada). Such a procedure 
would be consistent with the 
requirements for the other Annexes of 
MARPOL 73/78, would ensure that 
adequate facilities are available 
(especially for international shipping), 
and would provide data to the 
international shipping community as to 
where adequate facilities are located. 
The Coast Guard is also considering 
whether there is a need to issue COAs 
to ports or terminals which exclusively 
serve either domestic commercial 
shipping or recreational craft on internal 
waters, since these disposal of garbage 
in these waters is already prohibited by 
the Rivers and Harbors. Act of 1899 (33 
U.S.C. 411-413). 

If the Coast Guard decides to issue 
Annex V COAs, this will be 
accomplished by revising the form that 
is currently in use for Annex I and II 
facilities, CG Form 5401, “Certificate of 
Adequacy for Reception Facilities.” The 
Coast Guard seeks the comments of 
interested parties as to which types of 
ports and terminals described above, if 
any, should be required to apply to the 
Coast Guard for issuance of a 
Certificate of Adequacy, and the costs 
associated with filing for. such 
applications. The Coast Guard also 
seeks comment from the public as to 
whether existing state, local and federal 
laws and:regulations prohibiting the 
discharge of garbage in internal waters 
sufficiently protect these waters, and 
thus negate the need for issuance of 
COAs to these ports or terminals. 


Equipment Standards 


The Coast Guard at this time is not 
considering mandatory shipboard 
installation of equipment such as 
compactors or incinerators to manage 
ship-generated garbage. Individual 
shipping companies and vessel 
operators are expected to decide what 
equipment, if any, would be appropriate 
to install on their ships in order to 
comply with the discharge limitations 
mandated by Annex V. Any equipment 
which is installed on board inspected 
U.S. flag ships must be installed in 
accordance with the Marine Engineering 
and Electrical regulations found in 46 


23893 
CFR Parts 50-64 andf Parts 110-113, 
respectively. 

Likewise, the Coast Guard is not 
considering, at.this time, mandatory 
installation of incinerators or sterilizers 
at ports and terminals subject to Annex 
V, because each port or terminal is 
unique in the type and number of ships 
it receives and in the availability of 
APHIS certified facilities. 

Comments are desired from industry 
and other interested persons as to the 
potential costs and other impacts 
associated with the equipment 
installation on board ships and with the 
expense of meeting USDA requirements 
for APHIS reception facilities at ports 
and terminals. ; 


Refuse Record Books, Waste 
Management Plans and Placards 


The Act requires the Secretary to 
designate by December 31, 1989, those 
U.S. ships which must maintain refuse 
record books, shipboard garbage 
management plans and display placards 
to notify crew and passengers of the 
requirements of Annex V. In addition, 
the Secretary is obligated to seek an 
international agreement to require 
equivalent requirements for foreign 
vessels as well, The Coast Guard 
expects to begin discussions on this 
topic at the 26th session of the MEPC at 
IMO in September 1988. Although 
regulations for these three items will 
probably be the subject of a separate 
rulemaking, comments are desired from 
industry and other interested persons as 
to which vessels.shquld be subject to 
these requirements and the costs 
associated with complying with this 
mandate of the Act. 


Enforcement and Penalties 


Enforcement-of Annex V will be 
similar to that of the existing 
enforcement regime for Annexes I and 
II. U.S. ship owners and operators who 
violate the Act, Annex V, or the 
regulations implementing them, in any 
waters, will be subject to civil or 
criminal penalties authorized by the Act. 
Violations of Annex V incurred by 
foreign flag vessels party to MARPOL 
73/78 will normally be referred by the 
State Department to the home flag state. 
However, civil of criminal sanctions, 
consistent with international law, may 
be taken by the Coast Guard if no 
sanction has been imposed by the home 
flag state. Violations of the Act, or the 
regulations implementing it, by:non- 
party flag ships will also be subject to 
the same civil or criminal sanctions, 
when consistent with international law. 
The Act mandates that ships of a 
country which are not party to MARPOL 





73/78 be afforded-no more favorable 
treatment than that.accorded. to:ships of 
flag states which are party to MARPOL 
73/78. Persons violating Annex V, or the 
rules implementing it, are subject-to 
$25,000 civil penalties. Willful violators 
may be subject to a $50,000 criminal fine 
and/or a term of imprisonment of not 
more than five years. 


Regulatory Evaluation 


At this early stage in the rulemaking 
process, the Coast Guard anticipates 
that its-final rules will not be considered 
major under E.O. 12281, but might be 
considered significant under DOT 
regulatory policies and procedures (44 
FR 1034; February 26, 1979). The Coast 
Guard envisions the primary economic 
impact of these regulations will be on 
ports and terminals which must ensure 
the availability of adequate reception 
facilities, and upon ships which will 
have to retain or properly dispose of 
ship-generated plastics and garbage. 
Since no regulations have been drafted, 
the extent of this impact cannot be 
analyzed at this time. A primary 

purpose of this advance notice is to help 
the Coast Guard in determining the 
costs associated with compliance with 
‘these regulations to the extent which 
they go beyond current legal and. 
regulatory requirements or beyond 
current shipboard or port practice. The 
Coast Guard anticipates that the 
response of the public to-this advance 
notice will assist it in writing proposed 
rules and a draft regulatory. evaluation. 


Paperwork Reduction 


At this time, the Coast Guard cannot 
estimate the paperwork burden . 
associated with this rulemaking since no 
regulations have been drafted. If the ~ 
Coast Guard decides to issue COAs, an 
existing form “Certificates of Adequacy 
(OMB Control No. 2115-0543), will — 
probably be revised and utilized for this 
purpose. Other paperwork requirements 
may become apparent during the 
regulatory process and the Coast Guard 
expects that comments received on this 
advance notice will assist it in 
estimating the potential paperwork 
burden. 


” 


Regulatory Flexibility Act 


Since Annex V of MARPOL 73/78 
applies to all vessels and the ports and 
terminals which service them, there is 
potentially an impact on a substantial 
number of small businesses, small (not- 
for-profit) organizations and small 
governmental jurisdictions. However, 
because proposed rules have not yet 
been drafted, the Coast Guard is unable 
to determine the effect of regulations - 
upon small entities. The Coast Guard 


expects that the comments received on 
this advance notice will assist it in 
weighing various regulatory 
alternatives. . 


En vironmental impact 


The Coast Guard expects that Annex 
V ef MARPOL 73/78 will enhance the 
quality of the marine environment. 
When proposed regulations concerning 
the disposal of ship-generated garbage 
are drafted, the Coast Guard will 
prepare an Environmental Assessment 
which will address. the potential impacts 
of the rulemaking. This assessment will 
become a part of the docket and will be 
available for public inspection and 
comment. The Coast Guard expects that 
comments received on this advance 
notice will assist it in evaluating the — 
environmental impact of any future 
rules. 


Federalism Statement 


This advance notice of proposed 
rulemaking has been analyzed in 
accordance with the principles and 
criteria contained in Executive Order 
12612, ‘and it has-been determined that 
the concepts discussed therein do not 
have sufficient federalism implications 
to warrant the preparation of a 
federalism assessment. 


Dated: May: 9, 1988. 
P.A. Yost, 
Admiral, Commandant, U.S. Const Guard. 


Appendix A—Annex V—Regulations 
For The Prevention of Pollstion by. 
Garbage From Ships 


Regulation 1 
Definitions 


For the purposes of this Annex: 

(1) “Garbage” means all kinds of 
victual, domestic:and operational waste 
excluding fresh fish and parts thereof, 
generated during the normal operation 
of the ship and liable to be disposed of 
continuously or periodically except 
those substances which are defined or 
listed in other Annexes to the present 
Convention. 

(2) “Nearest land”. The term “from the 
nearest land” means from the baseline 
from which the territorial sea of the 
territory in question is established in 
accordance with international law 
except that, for the purposes of the 
present Convention “from the nearest 
land” off the north eastern coast of 
Australia-shall mean from a line draw 
from-a point on the coast of Australia in 


latitude 11°00’ South, longitude 142°08' East to 
a point in latitude 10°35’ South, 

longitude 141°55’ East, thence to a point 
latitude 10°00’ South, 
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longitude 142°00' East, thence’ to 2 point 
latitude 9°10’ South, 

longitude 143°52’ East, thence to a point 
latitude 9°00’ South, s 

longitude 144°30° East, thence to a point 
latitude 13°00’ South, 

longitude 144°00' East, thence to a point 
latitude 15°00’ South, 

longitude 146°00° East, thence to a point 
latitude 18°00" South, 

longitude 147°00' East, thence fo a point 
latitude 21°00’ South, 

longitude 153°00" East, thence to a point on 
the coast of Australia in latitude 24°42’ 
South, longitude 153°15" East. 


(3) “Special area” means a sea area 
where for recognized téchnical reasons 
in relation to its oceanographical and 
ecological condition and to the 
particular character of its traffic the 
adoption of special mandatory methods 
for the prevention of sea pollution by 
garbage is required. Special areas shall 
include those listed in Regulation 5 of 
this Annex. 


Regutation 2 
Application 


This provision of this Annex shall 
apply to all ships. : 


Regulation 3 


Disposal of Garbage Outside Special 
Areas 


{1) Subject to the provisions of 
Regulations 4, 5 and 6 of this Annex: 

(a) The disposal into the sea of all 
plastics, including but not limited to 
synthetic ropes, synthetic fishing nets 
and plastic garbage bags is prohibited; 

(b) The disposal into the sea of the 
following garbage shall be made as far 
as practicable from the nearest land but 
in any case is prohibited if the distance 
from the nearest land is less than: 

{i} 25 nautical miles for dunnage, 
lining and packing materials, which will 
float. 

(ii) 12 nautical miles for food wastes 
and all other garbage including paper 
products; rags, glass, metal, bottles, 
crockery and similar refuse; 

(c) Disposal into the sea of garbage 
specified in subparagraph (b)(ii) of this 
Regulation may be permitted when it 
has passed it has passed through a 
comminuter or grinder and made as far 
as practicable from the nearest land but 
in any case is prohibited if the distance 
from the nearest land is less than 3 
nautical miles. Such comminuted or 
ground garbage shall be capable of 
passing through a screen with openings 
no greater than 25 millimetres. 

(2) When the garbage is mixed with 


' other discharges having different 


disposal or discharge requirements the © 
more stringent requirements shall apply. 
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Regulation 4 


Special Requirements for Disposal of 
Garbage 


(1) Subject to the provisions of 
paragraph (2) of this Regulation, the 
disposal of any materials regulated by 
this annex is prohibited from fixed or 
floating platforms engaged in the 
exploration, exploitation and associated 
offshore processing of seabed mineral 
resources, and from all other ships when 
alongside or within 500 metres of such 
platforms. 

(2) The disposal into the sea of food 
wastes may be permitted when they 
have been passed through a comminuter 
or grinder from such fixed or floating 
platforms located more than 12 nautical 
miles from land and all other ships when 
alongside or within 500 metres of such 
platforms. Such comminuted or ground 
food waste shall be capable of passing 
through a screen with openings no 
greater than 25 millimetres. 


Regulation 5 


Disposal of Garbage within Special 
Areas 


(1) For the purposes of this Annex the 
special areas are the Mediterranean Sea 
area, the Baltic Sea area, the Black Sea 
area, the Red Sea area and the “Gulfs 
area” which are defined as follows: 

(a) The Mediterranean Sea area 
means the Mediterranean Sea proper 
including the gulfs and seas therein with 
the boundary between the 
Mediterranean and the Black Sea 

‘constituted by the 41° N. parallel and 
bounded to the west by the Straits of 
Gibraltar at the meridian of 5°36’ W. 

(b) The Baltic Sea area means the 
Baltic Sea proper with the Gulf of 
Bothnia and the Gulf of Finland and the 
entrance to the Baltic Sea bounded by 
the parallel of the Skaw in the © 
Skagernak at 57°44.8’ N. 

(c) The Black Sea area means the 
Black Sea proper with the boundary 
between-the Mediterranean and the 


Black Sea constituted by the parallel 41° 


N. 

(d) The Red Sea area means the Red 
Sea proper including the Gulfs of Suez 
and Aqaba bounded at the south by the 
rhumb line between Ras si Ane (12°8.5’ 
N., 43°19.6' E.) and Husn Murad (12°40.4’ 
N., 43°30.2’ E.). 

(e) The “Gulfs area” means the sea 
area located northwest of the rhumb line 
between Ras al Hadd (22°30 N., 59°48’ 
E.) and Ras al Fasteh (25°04’ N., 61°25’ 
E.). 

(2) Subject to the provisions of 
Regulation 6 of this Annex: 

(a) Disposal into the sea of the 
following is prohibited: 

(i) All plastics, including but not 
limited to synthetic ropes, synthetic 
fishing nets and plastic garbage bags; 


and 

(ii) All other garbage, including paper 
products, rags, glass, metal, bottles, 
crockery, dunnage, lining and packing 
materials; 

(b) Disposal into. the sea of food 
wastes shall be made as far as 
practicable from land, but in any case 
not less than 12 nautical miles from the 
nearest land. 

(3) When the garbage is mixed with 
other discharges having different 
disposal or discharge requirements the 
more stringent-requirements shall apply. 

(4) Reception facilities within special 
areas: 

(a) The Government of each Party to 
the Convention, the coastline of which 
borders‘a special area undertakes to 
ensure that as sdon as possible in all 
ports within a special area, adequate 
reception facilities are provided in 
accordance with Regulation 7 of this 
Annex, taking into account the special 
needs of ships operating in these areas. 

(b) The Government of each Party 
concerned shall notify the Organization 
of the measures taken pursuant to 
subparagraph (a) of this Regulation. 
Upon receipt of sufficient notifications 
the Organization shall establish a date 


from which the requirements of this 
Regulation in respect of the area in 
question shall take effect. The 
Organization shall notify all Parties of 
the date so established no less than 
twelve months in advance of that date. 
(c) After the date so established, ships 
calling also at ports in these special 
areas where such facilities are not yet 
available, shall fully comply with the 
requirements of this Regulation. 


Regulation 6 


Exceptions 


Regulations 3, 4 and 5 of this Annex 
shall not apply to: 

(a) The disposal of garbage from a 
ship necessary for the purpose of 
securing the safety of a ship and those 
on board.or saving life at sea; or 

(b) The escape of garbage resulting 
from damage to a ship or its equipment 
provided all reasonable precautions 
have been taken before and after the 
occurrence of the damage, for the 
purpose of preventing or minimizing the 
escape; or 

(c) The accidental loss of synthetic 
fishing nets or synthetic material 
incidental to the repair of such nets, 
provided that all reasonable precautions 
have been taken to prevent such loss. 


Regulation 7 
Reception Facilities 


(1) The Government of each Party to 
the Convention undertakes to ensure the - 
provision of facilities at ports and 
terminals for the reception of garbage, 
without causing undue delay to ships, 
and according to the needs of the ships 
using them. 

(2) The Government of each Party 
shall notify the Organization for 
transmission to the Parties concerned of 
all cases where the facilities provided 
under this Regulation are alleged to be 
inadequate. 


[FR Doc. 88-14143 Filed 6-23-88; 8:45 am] 
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 


Office of the Assistant Secretary for 
Housing—Federal Housing 
Commissioner 


24 CFR Parts 840 and 841 
[Docket No. R-88-1356; FR-2385] 


Supportive Housing Demonstration 
Program 


AGENCY: Office of the Assistant 
Secretary for Housing—Federal Housing 
Commissioner, HUD. 


ACTION: Final rule. 


summary: The Supportive Housing 
Demonstration Program is contained in 
Subtitle C of Title IV of the Stewart B. 
McKinney Homeless Assistance Act 
(Pub. L. 100-77, approved July 22, 1987). 
This program provides assistance for 
projects providing housing and 
supportive services for homeless 
persons in the forms of transitional 
housing to facilitate the movement of 
homeless individuals to independent 
living, and permanent housing for 
handicapped homeless persons. This 
notice announces the final rules for the 
program. 

EFFECTIVE DATE: This rule is effective 
September 1, 1988. 

FOR FURTHER INFORMATION CONTACT: 
Morris Bourne, Department of Housing 
and Urban Development, 451 Seventh 
Street SW., Washington, DC 20410, 
telephone (202) 755-5730. Hearing or 
speech-impaired individuals may call 
HUD's TDD number (202) 426-0015. 
(These phone numbers are not toll-free.) 
SUPPLEMENTARY INFORMATION: 


"I. Background 


The Transitional Housing 
Demonstration Program was first 
included in the Homeless Housing Act 
of 1986 (Part B of Title V of HUD's 
regular appropriation for fiscal year 
1987).' On July 22, 1987, the President 
approved the Stewart B. McKinney 
Homeless Assistance Act, Pub. L. 100-77 
(“McKinney Act"). Title IV of the 
McKinney Act contains a number of 
housing assistance provisions to be 
administered by HUD. Subtitle C of Title 
IV authorizes the Supportive Housing 
Demonstration Program (SHDP). Under 
SHDP, HUD is directed to carry out a 
program to develop innovative 


' Section 101(g), Pub. L. 99-600 (approved October 
18, 1986) and Pub. L. 99-591 (approved October 30, 
1986} making appropriations as provided for in Title 
V of H.R. 5313, 99th Cong., 2d Sess. (1986) (as 
passed by the House of Representatives and by the 
Senate), to the extent and in the manner provided 
for in H. Rep. No. 977, 99th Cong., 2d Sess. (1986). 


approaches to providing housing and 
supportive services to the homeless. The 
program has two components—a 
reauthorization (with amendments) of 
the Transitional Housing Demonstration 
Program and a new program of 
permanent housing for handicapped 
homeless persons. 

On October 26, 1987 (52 FR 39946), 
HUD published a proposed rule 
implementing SHDP. In response to the 
request for public comments, HUD 
received nine comments. The nine 
commenters included: two public 
housing authorities (PHAs), four State or 
city agencies or departments, a mental 
health association, a consortium of 
citizens with developmental disabilities, 
and a state association of housing and 
redevelopment organizations. 


Il. Final Rule 


A. Overview 


The major features of SHDP and 
public comments are discussed below. - 
1. Transitional Housing. Part 840 of 

the final rule governs the transitional 
housing component of the program. 
Transitional housing is defined as an 
assisted project that provides housing 
and supportive services to homeless 
persons and that has as its purpose 
facilitating the movement of homeless 
individuals to independent living within 
a reasonable amount of time, not to 
exceed 18 months. 

a) Applicants and recipients. In 
accordance with section 422(1) of the 
McKinney Act, the proposed rule limited 
eligible applicants under the transitional 
housing program to States, metropolitan 
cities, urban counties, tribes, and private 
nonprofit organizations. “Applicant” 
also included two or more of these 
entities that submit a joint application. 

The universe of eligible governmental 
applicants under the McKinney Act is 
more restrictive than that provided 
under the THDP guidelines. The THDP 
guidelines included all governmental 
entities, including those that have 
general governmental powers (such as 
cities, counties, or States), as well as 
those that have limited or special 
powers (such as public housing 
agencies). In the proposed rule, HUD 
expressed its concern’that the definition 
of “applicant” may exclude many units 
of local government with a long-term 
commitment to serving the needs of the 
homeless. Because the statutory 
definition in the McKinney Act 
authorized the provision of direct 
assistance only to States, metropolitan 
cities, urban counties and private 
nonprofit organizations, the preamble to 
the proposed rule stated that HUD was 
considering the addition of-express 
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regulatory language permitting eligible 
governmental recipients to contract with 
other governmental entities to operate 
transitional housing assisted under the 
program. The preamble also stated that 
HUD might extend this contracting to 
other types of entities. Public comment 
was expressly requested on this issue. 
wo commenters addressed this issue. 
Both urged HUD to expand the universe 
of eligible applicants to include such 
entities as PHAs and rural counties. 

Following the issuance of the 
proposed rule, President Reagan signed 
the Housing and Community 
Development Act of 1987 (Pub. L. 100- 
242, approved February 5, 1988). Section 
570 of this Act revises the definition of 
“applicant” under section 421(1) of the 
McKinney Act to add-“governmental 
entities". Accordingly, the final rule will 
define “applicant” to include “a State, 
metropolitan city, urban county, 
governmental entity, tribe, or private 
nonprofit organization that submits an 
application for assistance under this 
part.” Governmental entities will 
include those that have general 
governmental powers (such as a city or 
county), as well as those that have 
limited or special purpose powers (such 
as PHAs). Additional revisions have 
been made throughout the part to reflect 
this change. (E.g. Requirements for 
CHAP certification for such applicants 
have been added. The revisions reflect 
requirements contained in the 
Transitional Housing Demonstration 
Program Notice of Fund Availability, 
published September 3, 1987 (52 FR 
33536).) 

One commenter argued that the final 
rule should also be revised to require or 
permit recipients to contract with 
governmental entities that have limited 
or special purpose powers (such as 
PHAs), to provide or coordinate the 
provision of supportive services and to - 
operate transitional housing under the 
program. 

The proposed revisions have not been 
incorporated in the final rule. Initially, 
we note that the McKinney Act does not 
permit recipients to contract with other 
entities for the operation of the 
supportive housing project. This 
conclusion is based on several 
provisions of the McKinney Act 
including section 424(c)(1) which 
requires the applicant to agree to 
operate the proposed project and section 
424(b)(1) which provides that the 
selection criteria must consider the 
ability of the applicant to develop and 
operate the supportive housing. 

The McKinney Act, on the other hand, 
clearly recognizes that many recipients 
may not be able to directly provide all 





Federal Register / Vol. 53, No. 122 / Friday, June 24, 1988 / Rules and Regulations 


supportive services required by the. 
residents of the s ive housing. . 
Accordingly, the definition of supportive 
housing (section 422(12)) provides. that 
all or part of the supportive services 
provided in connection with supportiv 

housing may be provided disnaty by % by bythe 
recipient or by arrangement with othe 

pubic or private service providers. 
Rather than require recipients to 
contract with limited or special purpose 
governmental entities for supportive 
services, HUD believes that the 
purposes of the program would best be 
served if applicants are permitted to 
seek out such services from all available 
sources. The final rule is unchanged on 
this point. 

The proposed vais at 
§§ 840.120{e}(3}(B) and 841.125{e}(3}{B) 
permits a recipient that is a wholly 
secular organization established by a 
pervasively sectarian organization to 
enter into a management contract with 
the pervasively sectarian organization 
to operate the facility, including the 
provision of supportive services. In light 
of the discussion above reg: 
contracts for project operations, the 
final rule limits such contracts to the 
provision of supportive services. 

(b) Eligible participants. Transitional 
housing under the proposed rule musi 
serve homeless persons. The term 
“homeless person” is defined in section 
103 of the-McKinney Act. The final rule 
reflects this statutory definition, with 
clarifying language indicating that the ~ 
term includes homeless families. 

The McKinney Act emphasizes that 
various homeless populations are to be 
served by transitional housing. These 
include deinstitutionalized homeless 
individuals and other homeless. 
individuals with menta! disabilities, and 
homeless families with children. (See 
sections 422(12){A) and 428(b)(1) of the 
McKinney Act). In order to implement 
these statutory provisions, § 840.5 of the 
proposed rule defined handicapped (and 
handicapped person}, homeless 
individual with mental disabilities, 
deinstitutionalized homeless individual, 
and homeless family with children. 

HUD as reconsidered the proposed 
definition of homeless family with 
children. Propesed § 840.5 defined 
homeless family with children as a 
homeless family that includes at least 
one parent and one child under the age 
of 18. The proposed rule would have 
excluded families that have more distant 
relationships such as an aunt or uncle . 
caring for.a niece or nephew, and would 
have excluded a guardian and a child. 
To remedy this problem-the finai rule 


adopts the definition of homeless family .. 


contained in the SHDP Notice of Funds 
Availability published February. 16, 1988 


(53 FR 4458). This NOFA defined 
homeless family with children as a 
homeless family consisting of at least 
one parent or guardian, and one child 
under the age of 18, The change has 
been incorporated at § 840.5 of the final 


2. Permanent housing. The final rule 
at Part 841 governs permanent housing 
for handicapped homeless persons. 
Permanent housing for handicapped 
homeless persons is defined as a project 
that provides community-based, long- 
term housing and supportive services for 
not more than eight handicapped 
homeless persons, and that is carried 
out by a project sponsor. 

(a) Number of residents. One 
commenter suggested that HUD increase 
the number of handicapped homeless 
persons that may be served under the 
permanent housing program from eight 
to 12. HUD is statutorily prohibited 
under section 422(12}{B) of the 
McKinney Act from expanding the 
number of handicapped homeless 
persons that may be served i in a project 
beyond eight. 

(b) Applicants, recipients and project 
sponsors. Under Part 841, the applicant 
for permanent housing must be the State 
in which the project is to be located and 
the project-sponsor must be a private 
nonprofit organization that will operate 
a project for permanent housing for 
handicapped homeless persons. 

One commenter suggested that the 
regulations be revised to permit 
governmental entities to participate as 
project sponsors. This revision is not 
permitted under the McKinney Act. 
Section 422{3) defines project sponsor as 
a private nonprofit organization that is 
approved by the Governor or chief 
executive official of a State as to 
financial responsibility. 

Alternatively, this commenter 
suggested that the regulations should be 
revised to require or permit applicants 
and project sponsors to contract with 
governmental entities to operate and 
provide or coordinate the provision of 
supportive services under the programs. 
For the reasons stated in section 
IL.A.1{a) above, the proposed revision 
has not been incorporated in the final 
rule. 

(c) Program participants. While 
transitional housing projects may serve 
any individual or family meeting the 
definition of homeless individual, 
permanent housing is limited to projects 
that serve handicapped homeless 
persons. In accordance with section 
422(3) of the McKinney Act, § 841.5 of -- 
the final rule provides that handicapped 
homeless person means a handicapped: 


person who: (a) is a homeless individual; . 


(b) who is currently not 2 homeless 


individual but who is at risk of 
becoming a homeless individual; or (c) 
has been a resident of a transitional 
housing project assisted under the THDP 
guidelines. 

One commenter applauded the fact 
that the proposed rule addressed the 
needs of handicapped persons who are 
at risk of becoming homeless. This 
commenter suggested that a section in 
the final rule should be developed to 
specifically address the needs of these 
persons. HUD believes that the final 
rules sufficiently address the needs of 
all segments of the homeless population 
that are eligible for admission to 
supportive housing. Since the 
commenter did not make any specific 
recommendations concerning the 
contents of such a section, the final rule 
is unchanged on this point. 


B. Assistance provided under the 
programs. 


1. Types of assistance. Assistance 
available under. the transitional housing - 
and permanent housing programs_ . 
include: {1). Advances to cover the costs 
of acquisition, substantial rehabilitation, 
or acquisition.and rehabilitation of 
existing structures, (2) grants for 
moderate rehabilitation, (3) funding for 
operating costs {available for 
transitional housing only), and (4) 
technical assistance. 

Two commenters argued that HUD 
should offer operating costs assistance 
for permanent housing because 
residential supervision and professional 
support for persons with chronic mental 
illness is necessary for the maintenance 
of an independent living situation. 
Under section 423{a}{2), HUD is 
authorized to provide annual payments 
only for operating costs of transitional 
housing. The statute does not authorize 
these payments for permanent housing. 
This change has not been incorporated 
in the final rule. {A related clarifying - 
amendment has been madeto - 

§ 841.120{a}{1} to reflect the fact that 
funding is not available for operating 
costs for permanent housing.) 

Proposed § 841.100{b) stated 
“applicants may be eligible for either an 
acquisition/rehabilitation advance or a 
moderate rehabilitation grant, but not 
both.” This section has been clarified in 
the final rule. As drafted, proposed rule 
might limit each State to one 
acquisition/rehabilitation advance or 
one moderate rehabilitation grant, even 
though the State may have made several 
applications for different permanent 
housing projects. This section has been 
clarified to state that the limitation 
applies to each project assisted under — 
Part 841. . 





2. Matching requirements. Section 425 
of the McKinney Act addresses 
matching funds requirements for SHDP. 
The McKinney Act imposes 
substantially different matching 
requirements for transitional housing 
and permanent housing. _ 

Section 425(a) of the McKinney Act 
requires transitional housing recipients 
to match the acquisition/rehabilitation 
advance and the moderate rehabilitation 
grant with an equal amount of funds 
from sources other than SHDP. Section 
423{a) authorizes annual payments for 
operating costs of transitional housing 
which may not exceed 75 percent of the 
costs of such housing. The proposed rule 
imposed a 50 percent limitation on the 
amount of the annual payments for 
transitional housing operating costs. 

One commenter argued that the 50 
percent limitation on annual payments 
for transitional housing operating costs 
places an undue hardship on applicants 
that have worthwhile projects, but who 
experience difficulties in raising the 
required matching funds. The 
commenter suggested that HUD increase 
the percentage of operating cost funding 
to 75 percent. 

Section 423{a) provides that the 
payment for annual operating costs is 
not to exceed 75 percent of the annual 
operating costs of the housing. Despite 


the inclusion of a similar requirementin ~ 


the THDP guidelines, HUD has found ‘no 
expression of congressional intent to ’ 
support the contention that HUD does 
not or should not have discretion to set 
the maximum amount of Federal 
assistance within the outer limit 
specified by the statute. HUD believes 
that the 50 percent matching 
requirement is necessary to ensure the 
recipient's commitment to the provision 
’ of transitional housing and to ensure 
that the most effective use is made of 
the funds available for the program. This 
requirement has been retained in the 
final rule. 

Proposed § 840.130{c) implemented 
section 425(a) of the McKinney Act and 
permitted the inclusion of certain types 
of “in kind” contributions in the 
cemputation of the match for 
transitional housing assistance. For 
example, such items as the value of any 
donated material or building, and the 
value of any lease on a building may be 
included in the transitional housing 
assistance match. One commenter 
suggested that the sections covering “in 
kind” contributions should be expanded 
to include “technical assistance” 
provided to recipients, such as 
‘architectural renderings and 
professional guidance concerning 
adherence to rehabilitation 


requirements and compliance with local 
codes. - di es 
Except for contributions cited in 
section 425(a) of the statute, the final 
rule excludes “in kind” contributions 


‘froin the matching computation. The 


Department continues to believe that the 
match required for transitional housing 
should generally be a “hard match” (i.e. 
the matching contributions should come 
from funds made available from the 
applicant or from other sources). This 
conclusion is based on HUD's belief that 
such contributions are better indicators 
of the likelihood of success of the 
project and avoids the problems related 
to the valuation of “in kind” 
contributions. (For a more extensive 
discussion of these valuation difficulties, 
see 52 FR 21743 at 21748.) 

Some confusion has been expressed 
concerning the calculation of the 
acquisition/rehabilitation advance 
where the fair market value of a building 
is used as part of the applicant's match. 
If the applicant currently owns or has 
been donated ownership of a building 
for proposed transitional housing, the 
fair market value of the building, 
supported by an appraisal prepared by a 
qualified real estate appraiser, may be 
used to match HUD funds. The following 
examples are provided to clarify this 
area: 1 
Example 1: 

Total Costs: $100,000= Cost of 

Rehabilitation 

Applicant's Matching Sources: 
$100,000 = Fair Market Value of 
Building 

The applicant is eligible for a maximum 
advance of $100,000 from HUD because 
the applicant has provided the fair 
market value which is equal to the cost 
of rehabilitation. 

Example 2: 

Total Costs: $100,000= Cost of 
Rehabilitation ‘ 

Applicant's Matching Sources: 
$65,000=Fair Market Value of 
Building 

0=Other Funds Committed 
In this example, the applicant has 
provided $65,000 in matching sources by 
using the fair market value of the . 
building. The applicant -wishes to 
receive a HUD advance equal to the 
match of $65,000. However, with the 
exception of the $65,000 fair market 
value used as a match for HUD funds, 
the applicant has not committed any 
other funds as matching sources to 
demonstrate the feasibility of financing 
the $100,000 of rehabilitation work. In 
other words, the applicant is $35,000 
short of meeting the cost of 
rehabilitation. Therefore, the project 
would fail ‘the threshold review due to 


Federal Register / Vol. 53,-No.’122-/. Friday, June 24,-1968°/ Rules. and Regulations 


proposal infeasibility and HUD would 
not award an advance. 


-Example 3: 


Total Costs: $100,000 = =Cost of 
Rehabilitation 


fPplicant's Matching Sources: 


$65,000=Fair Market Value of 
Building i 
$35, 000 = Other funds committed 


In this example, the.applicant has 
corrected the problem shown in (2) 
above. HUD, therefore, will match the 
fair market value of $65,000 since the 


-applicant also has provided $35,000 in 


funds committed toward covering the 
remaining cost of rehabilitation. 
Therefore, the applicant is eligible for a 
maximum advance equal to the 
appraised fair market value of the 
owned/donated structure /f a firm 
commitment of funds from the applicant 
is provided to cover the remaining 
cost of rehabilitation. 

Proposed § 840.130{f} excluded funds 
provided under federally assisted 
programs from the matching 
computation for transitional housing, 
except for funds made available under 
HUD's Community Development Block 
Grants Program. Similarly, the proposed 
matching requirements for the 
permanent housing program (§ 841.125) 
required recipients to match the 
assistance provided by HUD with at 
least an equal amount of State or local ., 
government funds. One ‘commenter 
argued that applicants should be 
permitted to count contributions of the. 
federal share of public assistance funds 
as a part of the match. 

HUD is statutorily precluded under . 
section 425{b).from including the cited 
funds.in:the-applicant's contribution 
under the permanent housing program. 
While it may be statutorily permissible 
to consider such funding in the match 
for transitional housing projects, the 
final regulations are unchanged on this 
point: As noted in-the final THDP 
guidelines (52.FR 21743) at 21749), HUD 
continues to.believe that these 
requirements are necessary te measure 


‘the commitment of the applicant, the 


State and local governments, and other 
private sources to the development and 
operation of successful programs of the 
homeless, and to ensure that the 
matching requirements do not become a 
mere exercise in‘“‘grantsmanship”. 

3. Limitations on the use of 
assistance. Proposed §§ 840.125 
(transitional housing) and 841.120 
(permanent housing) incorporated 


various limitations on the use of 
assistance. Commenters addressed 


proposed limitations governing leased 
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property and limitations on 
administrative costs. 

(a) Leased property. Under -aieidias 
§§ 840,125(c) and 841,120(c), acquisition/ 
rehabilitation advances and moderate 
rehabilitation grants would be:available 
for the rehabilitation of leased property. 
To receive an acquisition/rehabilitation 
advance or a moderate rehabilitation 
grant, the lease must run for a term. of at 
least-10 years after the date of initial 
occupanc; of the building 

Two commenters argued that the 
minimum lease term severely limits the 
number of rental properties available for 
use under the program. These 
commenters argued that few rental 
property owners would be willing to 
» negotiate such long-term leases. 
Commenters recommended that one- 
year leases be authorized for. the 
. program so that greater freedom of 

mobility and housing choices may be 
provided. 

The regulations require that.all 
projects must be operated as supportive 
housing for a term of at least 10 years 
from the date of initial occupancy. This 
10-year minimum operating requirement 
is reflected in the final regulations at 
§ § 840.205(b)(6), 840.305(d), 840.310(a),. 
841.205(b}(6), 841.305(d), and 841.310(a). 
The requirements for a 10-year lease 
were imposed to provide adequate ~ 
assurance that the project will be 
operated for at least the required 10- 
year period and have been retained in 
the final rule. 

As proposed, § 840.125({c) would. 

‘require a 10-year lease only if a 
transitional housing assistance recipient 
receives an acquisition/rehabilitation 
advance or a moderate rehabilitation 
grant. Since the 10-year operation 
requirement is applicable to all 
transitional housing recipients including 
those that receive only operating costs 
assistance, § 840.125(c) of the final rule 
has been revised to apply the 10-year - 
lease requirement to all transitional 
housing projects that are leased bya 
recipient. 

The phrase “date of inital éomupency” 
is. used throughout the proposed 
regulation to indicate when the 10-year 
period will begin. For the purposes of 

- Clarity, the definition of this phrase that 
is contained in §§ 840:310{d) and 
841.310{d) of the proposed rule has been 
moved to the definition sections 

($$ 840.5 and 841.5) and conforming 

canges have been made throughout the 
rule, 


(b) Administrative costs. Proposed . 
$§ 840.125{g) and 841. 120{g) would 
prohibit recipients from using more than 
five percent of an advance or a grant for 
administrative purposes. One 
commenter urged HUD to eliminate this 


five percent limitation on the.use of 
funding for admjnistrative costs. 
Section 426 of the McKinney Act. 
specifically provides that no recipient 
may use more than five percent of an 
advance or grant received under the 


_program for administrative purposes. 


Accordingly, HUD has not made the 
Tequested change. 

4. Assistance under other HUD 
programs. Several commenters urged 
HUD to provide Housing Vouchers 
under Section 8(0) of the United States 
Housing Act of 1937 to eligible persons 
upon their departure from transitional 
housing. Commenters argued that 
Vouchers will provide a wider range of 
housing options to.individuals leaving 


transitional or permanent housing. Two 


commenters noted that the provision of 


Vouchers is critical to the success of. the - 


transitional housing program in 
particular, since the failure to provide 
access to permanent housing would 
undermine the purpose of this SHDP 
component. One commenter suggested 
that, at a minimum, very low income 
graduates of transitional housing should 
be given a preference for Vouchers. 
The THDP guidelines indicatéd that 
HUD would provide Housing Vouchers 
to eligible persons upon their departure . 
from transitional housing. Following the 
issuance of the THDP guidelines, the 
size of the program increased 
dramatically. The original appropriation 
for the transitional housing 
demonstration program was $5 million. 
The appropriation for SHDP in the 
Supplemental Appropriations Act, 1987 
was increased to $80 million (including 
$65 million for transitional housing and 
$15 million for permanent housing). 
Recently, the Department of Housing 
and Urban Development—Independent 
Agencies Appropriations Act, 1988 (Pub. 
L. 100-202, approved December 22, 1987) 
appropriated an additional $65 million 
for SHDP. ($15 million of this amount 
was for permanent housing and $50 
million was for transitional housing.) 
Funding for Vouchers, by contrast, has 
remained relatively constant. Due to the 
increased size of SHDP and the limited 
resources available for Vouchers, the 
rule has not been amended. The final- 
rule, however, does not preclude a PHA 
from providing Vouchers under such 
circumstances, consistent with the final 
rule on preference.in the provision of 
housing for families who are occupying 
substandard housing, involuntarily 
displaced, or paying more. than 50 
percent of family income for rent. (The 
final rule on these preferences was. 
published January 15, 1988, 53 FR 1122). 
Under the preference rule,-a 
“homeless individual or family” is 
considered to be a family occupying 
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substandard housing. The definition of 


. “homeless individual or family” in the 


preference rule is the same as that found 
in the McKinney Act. Under this 
definition, residents of transitional 
housing for the mentally ill are 
considered to be homeless and thus. ° 
occupy substandard housing under the 
preference rule. 


C. Selection process 


1. Procedures. The proposed rules for 
transitional and permanent housing 
included similar four-stage selection 
procedures: The four stages were: (1) 
threshold—HUD would review all 
applications to determine if they fulfill 
certain threshold criteria; (2) ranking— 
HUD would evaluate applications that 
meet the threshold criteria and place 
these applications in priority order _ 
based on stated ranking criteria; (3) 
environmental review—HUD would 
perform a review on a number of highly 
ranked applications in accordance with 
the National Environmental Policy Act 
and HUD’s environmental regulations at 
24 CFR Part 50; and (4) final selection— 
HUD would select for funding the 
highest rated applications that advance 
from the environmental review (with 
any rating adjustments), but would 
serve the right to fund other applications 
that successfully completed the 
environmental review, if such funding is 
necessary to ensure reasonable 
diversity in the demonstration. 

HUD has completed two funding 
rounds using the four-step procedure 
and has committed approximately $60 
million in funds to recipients for 
transitional housing. Based on this 
experience, HUD has decided to revise 
the four-stage selection process. 

As described above, the proposed rule 
provided for environmental review of 
highly ranked applications during stage 
three of the selection process. The final 
rule revises the selection procedures to 
permit HUD to perform environmental 
reviews on all applications during the 
threshold review (stage one). As noted 
in the SHDP Notice of Funds 
Availability published on February 16, 
1988 (53 FR 4458), HUD believes that 


. this change will provide.a more 


reasonable and adequate:time to 
perform environmental reviews. 

2. Threshold stage. The proposed 
rules provided that HUD. would review 


six factors during the threshold review. 


; The six factors were. substantially the 


same for both transitional and 
permanent housing, The factors included 
the review of the following: (1) the form, 
time and adequacy of the application; 
(2) the eligibility, financial 
responsibility, capacity and legal 
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authority of applicant {and, for the 
permanent housing program, the project 
sponsor); (3) compliarice with matching 
requirements; (4) compliance with 
requirements regarding the proposed 
housing and supportive services; (5) the 
provision of a maintenance of effort 
certification; and {6) overall project 
feasibility. HUD received comments on 
the following threshold requirements: 

(a) Legal authority of applicant and 
project sponsor. Proposed 
§§ 840.210{b)(2){iv){B) and 
841.210(b)(2)(iv){B) required the 
applicant (and, for permanent housing, 
the project sponsor) to certify that a 
resolution, motion, or similar action was 
duly.adopted or passed as an official act 
by the governing bedy of the applicant 
(and the project sponsor) authorizing the 
submission of the application for 
supportive housing. 

Two commenters objected to this 
requirement. Commenters noted that 
while this requirement may be 
appropriate for applicants that are 
private nonprofit organizations, many 
governmental entities are empowered 
under State and local laws to carry out 
program activities without obtaining the 
approval of their governing body. 

HUD agrees that the cited requirement 
may be overly restrictive when applied 
to governmental agencies. Accordingly, 
HUD has amended this provision to 
require governmental applicarits to 
either: (1) certify that a resolution 
motion, or similar action was duly 
adopted or passed as an official act by 
the governing body of the applicant, or 
(2} certify, and provide appropriate 
supporting documentation, that the 
applicant is empowered under State and 
local laws to carry out program 
activities without obtaining approval of 
_ the governing body. 

HUD included this requirement in the 
THDP guidelines based on provisions in 
OMB Circular No. A-162, Uniform 
Requirements for Assistance to State 
and Local Gevernments, Attachment M. 
Recently, OMB revised OMB Circular 
No. A-102 and issued Uniform 
Administrative Requirements for Grants 
and Cooperative Agreements to State 
and Local Governments {Common 
Regulation). On March 11, 1988 {53 FR 
8034), HUD added a new part 85 which 
incorporated these common regulations. 
Part 85 does not require agencies to use 
OMB's pre-approved standard forms. 
Instead, départments may use forms 
approved by OMB under the Paperwork 
Reduction Act of 4980. The revised 
requirements for governing board 
approval are contained in forms that 
have received'such approval. 

(b) Proposed housing and supportive 
services. Sections 840.210{b){4} and 


841.210{b)(4} of the proposed rule 
containéd threshold menses. 
addressing the proposed housing and 
supportive services. These sections 
addressed. such matters as: the need for 
the propesed eee the adequacy of 
the proposed housing and supportive _ 
services; siting, zoning and floodplain — 
requirements; consistency with 
government plans; and the displacement 
certification. Commenters addressed the 
following issues. 

(1) Supportive services. Propesed 
§ 841.210(b)}(4)}{ii) provided that each 
applicant for permanent housing 
assistance must demonstrate that the 
proposed supportive services 
appropriately addressed the needs of 
the handicapped homeless population to 
be.served. This subparagraph listed the 
factors that HUD would use in 
determining the adequacy of the 
supportive services; required applicants 
to provide a letter of commitment if 
public or private organizations {other 
than the applicant or the project 
sponsor) would provide supportive 
services; and required applicants. to 
designate certain State agencies with 
responsibilities related to the provision 
of services to the handicapped. 

One commenter argued that this 
section should be revised. The 
commenter noted that section 
424{a)(2){F){i} of the McKinney Act gives 

State the responsibility for 
determining the appropriateness. of 
proposed supportive services under the 
permanent housing component of SHDP. 
This section requires applicants to 
submit “a letter of participation from the 
Governor or other chief executive 
Official of the State assuring that the 
State * * * will facilitate the provision 
of necessary supportive services to the 
residents of the project.” 

agrees with the commenter. The 
final rule at § 841.210{b){4)(ii) has been 
revised to delete the requirement that 
the applicant demonstrate that the 
proposed supportive services are - 
appropriate and deletes the factors that 
HUD would use in determining the 


adequacy of the services. The remaining ‘ 


requirements proposed in this section 
have been retained. 

(2) Site control, zoning, and flood 
plains. The proposed rules required all 
applicants: [A) to demonstrate site 
control; (B) to demonstrate that that 
proposed use of the site is permissible 
under applicable zoning ordinances and 
regulations (or provide a statement 


- deseribing the proposed actions 


necessary to make the use of the site 
permissible under such ordinances and 
regulations); and (C) to submita ~~ 
statement that the proposed project is 
not located in any 100-year floodplain as 
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designated by maps prepared by the . 
Federal Emergency Management i 
Agency (FEMA), and, if 50 percent or 
more of the living space in the structure 
is designed for residents. with mobility 
impairments, submit a statement that 
the proposed project is not located in 
any 500-year floodplain, as designated. 
on FEMA maps. (See §§ 840.210[b}{4)}{iv) 
and 841.210(b)(4){v).) 3 

Two commenters argued that the 
proposed requirements frustrate the 
intent of the program by making it too 
difficult for applicants to locate and 
develop housing for homeless persons. 
(E.g. Commenters noted that in some 
communities, the floodplain 
requirements automatically prohibit the 
development of urgently needed 
housing.) Commenters suggested the 


-elimination of these requirements or the 


amendment of the requirements to make 
them less rigorous. For example, 
commenters suggested that these 
requirements be simplified to merely 
require conformance with State and 
local laws. 

_ The final rule retains the site control, 
zoning and floodplain requirements. 
HUD ‘continues to believe that these 
requirements are necessary to ensure 
that supportive housing is established, 
and intended beneficiaries are assisted, 
as expeditiously as possible. Past 
experience demonstrates that delays 
associated with obtaining control of a 
site, proper zoning approvals and 
floodplain compliance can be extensive 
and, in the case of zoning and floodplain 
requirements, that local opposition can 
often result in the discontinuation of 
development. 

It is true that some otherwise 
meritorious applicants, despite diligent 
efforts, may be excluded by the site 
control,.zoning and floodplain 
requirements. However, HUD does not 
believe that these disadvantages 
outweigh the need for expeditious 
provision of SHDP assistance. 

It should be noted that HUD has 
attempted to relax these requirements 
where possible. For example, during the 
development of the proposed rules for 
SHDP, HUD reexamined the site control, 
zoning and floodplain requirements 
imposed under the final THDP 
guidelines. As a result, the zoning 
requirements were substantially 
modified to permit applicants to 
demonstrate that they have a 
reasonable basis to believe that zoning 
actions will be completed successfully 
within four months following the 
submission of the application. 
Additionally, the proposed and final 
rules provide that HUD will not- 
imniediately reject applications that fail 
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to comply with the site control and 
zoning requirements at the time of the 
application. (This provision also applies 
to matching requirements.) Rather, if 
these deficiencies are the only 
deficiencies in the application, HUD will 
assist such applicants in correcting the 
applications. (See §§ 840.210{a) and 
841.210{a).) 

The final rule makes one minor 
clarification of the floodplain 
requirements. The final rule specifically 
states that HUD will not assist an 
applicant under §§ 840.210(a) and 
841.210(a), if the applicant fails to 
include required flood plain statements 
with the application. Such applications 
will not be eligible for assistance. 

(3) Displacement. Proposed 
§§ 840.210(b)(4)(vi) and 841.210{b)(4)(vii) 
required each applicant to certify that 
its proposed activities would not result 
in the displacement of any person or 
entity. HUD continues to believe that a 
program designed to serve the homeless 
should not cause displacement that 
could create more homelessness. 
Further, HUD is concerned that the 
failure to restrict displacement may 
dilute the limited funds available to 
implement the program, since actions 
causing residential and non-residential 
displacement may create obligations for 
relocation payments from program furids 
under the Uniform Relocation 
Assistance and Real Property ~ 
Acquisition Policies Act of 1970 (URA) - 
(42 U.S.C. 4601-4655). HUD is also 
concerned, however, that-the proposed 
displacement prohibition i is too 
restrictive. 

Accordingly, HUD has reconsidered 
the displacement requirement: The final 
rule retains the requirement that each 
applicant must certify that its proposed 
activities. will not result:in the 
displacement of any-person or entity 
and provides that HUD will not fund 
applications that will cause any 
individual, family, partnership, 
corporation, or association to move from 
. real property or to move its personal 
property from real property because of 
an actual or impending-acquisitien or 
rehabilitation, in whole or in part,-for a 
project. The final rule, however, clarifies 
that prohibited displacement does not 
‘include: (1).a move by a residential 
tenant-occupant to-a suitable dwelling 
unit within the same building or within 
the same site,:provided that-all:out-of- 
pocket expenses related to the move are 
reimbursed. by the recipient; or (2) a 
. move-by an owner-occupant who 
voluntarily sells his or-her property after 
being informed in writing by the 
applicant that the applicant-will:not 
acquire the property if a mutually ~ : 


satisfactory agreement of sale cannot be 
reached. In‘such a case, however, moves 
by tenant-occupants (other than the 
owner) may constitute prohibited 
displacement. (For further information 
on such owner-occupant sales, see 24 
Part 42 Appendix A, 24 CFR § 42.101{a). 

The types of moves that have been 
excluded under the final rule do not 
constitute displacement that would 
create the obligation for payments under 
the URA or under the recently enacted 
revisions to the URA (Title IV, Uniform 
Relocation Act Amendments of 1987, of 
the Surface Transportation and Uniform 
Relocation Assistance Act of 1987 (Pub. 
L. 100-17, enacted April 2, 1987)). These 
amendments expand URA displacement 
coverage and must be effective by April 
2, 1989. HUD, with the Department of 
Transportation as the lead agency, is 
participating in the preparation of 
government-wide URA regulations that 
will supersede the individual agency's 
regulations. Following the issuance of 
the final government-wide URA rules, 
HUD may reconsider the definition of 
displacement under this threshold 
criterion. 

3. Ranking stage. The criteria for the 
ranking of applications are set forth in 
§§ 840.215 and 841.215. These criteria 
are unchanged in the final rule except 
for a minor clarifying revision to the cost 
effectiveness criterion at. . 

§§ 840.215(b)(5) and 841:215(b)(4)). 


D. Program requirements 
Subpart E of Parts 840 and 841 


* address program requirements. These ~ 


subparts address the grant agreement, 
the required agreements, the term of the 
commitment to HUD, the repayment of 
the advance,.the prevention of undue 
benefits, resident rent, the applicability 
of other Federal requirements and other 
matters. 

Proposed §§ 840.300{b) and 841.300(b) 
provided that restrictions regarding the 
use of structures would be included in - 
covenants recorded in the land records 
of the jurisdictions in which the 
structure is located. The final rule 
deletes recordation requirements for 
structures for transitional housing 
projects that only receive funding for 
operating costs. The main purpose of the 
recordation requirement was to ensure 
that certain statutory requirements 
applicable to acquisition/rehabilitation 
advances and moderate rehabilitation 
grants could be enforced (see e.g., 
requirements for the repayment of 
advances and the prevention of undue 
benefits}. The final rule also deletes 
recordation requirements for structures 
that are owned by governmental 
entities. HUD believes that it can 
satisfactorily enforce these statutory - 
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requirements against governmental 
entitites without such covenants. 

Commenters raised the following 
issues: 

1. Resident selection. One commenter 
recommended that HUD should permit 
certain individuals to reside in 
supportive housing while their eligibility 
for admission is determined. The 
procedures for the determination of 
resident eligibility and other matters 
dealing with the day-to-day operation 
and management of the project should 
be left to the recipient's discretion. 
Accordingly, the proposed change has 
not been incorporated in the final rule. 

2. Resident rent. Proposed §§ 840.320 
and 841.320 provided that each homeless 
individual residing in supportive housing 
must pay rent in an amount determined 
in accordance with section 3(a) of the 
United States Housing Act of 1937. One 
commenter noted that State regulations 
governing the use of funds under certain 
State programs prohibit the collection of 
resident rent. The commenter suggested 
that HUD's resident rent provisions be 
modified to permit recipients and project 
sponsors some flexibility with rental 
charges. 

This revision has not been made. The 
cited regulations implement section 
424(d) of the McKinney Act which 
require the described rental payments. 

3. Other program requirements. The 
proposed regulations at §§ 840.330 .and 
841.330 described the applicability of 
other Federal requirements. 

(a). Nondiscrimination provisions. The 
nondiscrimination and equal 
opportunity requirements that apply to 
the program are discussed at 
§§ 840.330(a) and 841.330fa). Paragraph 
(a)(6} of these sections provide that if 
the procedures that the recipient intends 
to use to make known the availability of 
the supportive housing are unlikely to 
reach persons of any particular race, 
color, religion, sex, age, or national 
origin who may qualify for admission to 
the housing, the recipient must establish 
additional procedures that will ensure 
that these persons are made aware of 
the availability of supportive housing 
opportunities. The final rule modifies 
this section by adding “handicap” to the 
listing. 

(b) OMB Circular No. 102. Proposed 
§§ 840.330 (c) and (e) and 841.330 (c) and 
(e) contained references to the 
requirements of OMB Circular No. A- 
102. In a final rule published March 11, 
1988 (53 FR 8034), HUD adopted 4 new 
Part 85 implementing OMB Circular‘A- 
102 and the uniform administrative rules 
for Federal grants and cooperative 
agreements and subawards to State, 
local and Indian tribal governments. The 
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final SHDP rule has been revised to 
refer to part 85 and to specifically . 
identify provisions. of Part 85 that are 
wholly or partially inapplicable to the 
program. 

(c) Lead-based paint. Provisions 
implementing the Lead-Based Paint 
Poisoning Prevention Act were included 
in the proposed rules at §§ 840.330(d) 
and 841.330{d). These provisions 
reflected the Section 8 Existing Housing 
regulations and the lead-based paint 
requirements contained in the THDP 
guidelines. 

Section 566 of the Housing and 
Community Development Act of 1987 
(Pub. L. 100-242, approved February 5, 
1988) significantly changed the lead- 
based paint requirements. On April 5, 
1988 (53 FR 11164), HUD published 
proposed rules making appropriate 
revisions to various programs 
regulations. Because the SHDP 
regulations were not final when the 
proposed lead-based paint rule was 
published, the text of the lead-based 
paint rule did not include amendments 
for SHDP. The preamble to the proposed 
lead-based paint rule, however, stated 
that HUD would modify the lead-based 
paint requirements for SHDP to reflect 
the changes made to the Section 8 
Existing Housing regulations. The 
Department stated that the changes 
would be made in the final lead-based 
paint rule or-in the final SHDP rule, 
depending on the status of these rules 
on the date that the final lead-based 
paint rule is published. On June 6, 1988, 
HUD published its final lead-based 
paint rules. Accordingly, the lead-based 
paint requirements contained in this 
final SHDP rule have been revised to 
reflect the June 6, 1988 lead-based paint: 
requirements for Section 8 Existing 
Housing. 

Other miscellaneous changes have 
been made to the text of the rule for 
clarity and for editorial purposes. 


Ill. Findings and Certifications 


A Finding of No Significant Impact 
with respect to the environment has 
been made in accordance with HUD 
regulations at 24 CFR Part 50,:-which 
implement section 102{2}){C) of the 
National Environmental Policy Act of 
1969. The Finding of No Significant 
Impact is available for public inspection 
during regular business hours in the 
Office of the Rules Docket Clerk, Office 
of the General Counsel, Department of 
Housing and Urban Development, Room 
10276, A51.Seventh Street SW., 
Washington, DC 20410. 

This rule does not: constitute a “major 
rule” as that term is defined in section 
1d) of the Executive Order on Federal 
. Regulations issued by the President on - 


February 17, 1981, An analysis of the 
rule indicates that it.does not {1} have. . - 
an-annual effect on the economy of $100 
million or more; {2) cause a major 
increase in costs or prices for 
consumers, individual industries, 
Federal, State or local government 
agencies, or geographic regions; or (3) 
have a significant adverse affect on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

In accordance with’5 U.S.C. 605{b) 
(the Regulatory Flexibility Act), the 
undersigned hereby certifies that this 
rule does not have a significant 
economic impact on a substantial 
number of small entities. Only a limited 
number of smail entities will be eligible 
for and affected by this program 
because: (1) the current funding level 
will support only a limited number of 
recipients; and (2) recipients under the 
program include small ~nd large private 
nonprofit organizations and government 
entities. 

This rule was listed as item 930 in the 
Department's Semiannual Agenda of 
Regulations published on April 25, 1988 
(53 FR 13854) under Executive Order 
12291 and the Regulatory Flexibility Act. 

The Catalog of Federal Domestic 
Assistance program number is 14.178. 

The information collection 
requirements contained in Part 840 of 
this rule have been approved by the 
Office of Management and Budget under 
the provisions of the Paperwork 
Reduction Act of 1980 (44 U.S.C. 

§§ 3501-3520). The OMB confro! number 


-' }s°2502-0361. The information collection 


requirements contained in Part 841 of 
this rule have been submitted to the 
Office of Management and Budget for 
review under the Paperwork Reduction 
Act. No person may be subjected to 
penalty for failure to comply with the 
information collection requirements 
contained in Part 841 until they have 
been approved and assigned an OMB 
control number. The OMB control 
number, when assigned, will be 
announced in the Federal Register. 


List of Subjects 
24 CFR Part 840 


Grant programs, Housing and 
community cueippmem Housing, 
Homeless. 


24 CFR Part 841 


Grant programs, Housing and. 
community development, Housing, 
Handicapped, Homeless. . 
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For the reasons set forth in the 
preamble, Title 24 of the Code of Federal 


Regulations, is amended as follows: 


1. Part 840 is added to read as follows: 


PART 840—TRANSITIONAL HOUSING 


Subpart A—General 
Sec. 


840.1 Availability and scope. 
840.5 Definitions. 


Subpart B—Assistance Provided 

840.100 Types of assistance. 

840.105 Acquisition/rehabilitation 
advances. 

840.110 Moderate rehabilitation grants. 

840.115 Funding for annual operating costs. 

840.120 . Technical assistance. 

840.125 Limitations on use of assistance. 

840.130 Matching requirements. 

640.135 Assistance under other HUD 

programs. 


Subpart C—Comprehensive Homeless 
Assistance Plan 


840.150 Comprehensive Homeless 
Assistance Plan. 


Subpart D—Application and Selection 
Process 


840.200 | Notice of fund availability. 
840.205 Application requirements. 
840.207 Selection process. 

840.210 Threshold requirements. 
840.215 Ranking criteria. 

840.225 Final selection. 


Subpart E—Program Requirements 

840.300 Grant agreement. 

840.305 Required agreements. 

840.310 Term of commitment and repayment 
of advance. 


840.312 
840.313 
840.315 
840.320 


Casualty insurance. 

Eminent domain. 

Prevention of undue benefits. 

Resident rent. 

840:325 Resident discharge. 

840.330: Applicability of other Federal 
requirements. 


Subpart F—Administration 
840.400 Obligation of funds, funding 
amendments, and deobligation. 
Authority: Section 426, Stewart B. 
McKinney Homeless Assistance Act (Pub. L. 
100-77); sec. 7(d), Department of Housing and 
Urban Development Act (42 U.S.C. 3535{d)). 


Subpart A—General 


§ 840.1 Applicability and scope. 

(a) General. The Supportive Housing 
Demonstration program contained in 
Subtitle C of Title IV of the Stewart B. 
McKinney Homeless Assistance Act is 
designed to develop innovative 
approaches for providing supportive 


housing, especially to deinstitutionalized 


homeless individuals, homeless families 
with children, and homeless individuals 
with mental disabilities and other 
handicapped homeless persons. Itis 


- designed to-determine: 
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(1) The cost of acquisitign, 
rehabilitation, acquisition and 
rehabilitationor leasing of existing 
structures for the provision of supportive 
housing; 

(2) The cost of operating such housing 
and providing supportive services to the 
residents of such housing; 

(3) The social, financial, and other 
advantages of such housing as a means 
of assisting homeless individuals; and 

(4) The lessons that the provision of 
supportive housing might have for the 
design and implementation of housing 
programs that serve homeless 
individuals and families with special 
needs, particularly deinstitutionalized 
homeless individuals, homeless families 
with children, and homeless individuals 
with mental disabilities and other 
handicapped homeless persons. 

A central purpose of the Supportive 
Housing Demonstration program is to 
provide supportive housing for 
deinstitutionalized homeless individuals 
and other homeless individuals with 
mental disabilities. 

(b) The Supportive Housing 
Demonstration program consists of two 
components: permanent housing for 
handicapped homeless persons and 
transitional housing. This part 
implements the transitional housing 
component of the program. Part 841 
provides for a program to assist in 
providing permanent housing for 
handicapped homeless persons. 


§ 840.5 Definitions. 

As used in this part: 

Applicant means a State, metropolitan 
city, urban county, governmental entity, 
tribe, or private nonprofit organization 
that submits an application for 
assistance under this part. 
Governmental entities include those that 
have general governmental powers 
(such as a city or county), as well as 
those that have limited or special 
powers (such as public housing 
agencies). Applicant includes two or 
more of these entities that submit a joint 
application. 

Comprehensive Homeless Assistance 
Plan or Plan means the Comprehensive 
Assistance Plan established by Subtitle 
A of Title IV of the Stewart B. McKinney 
Homeless Assistance Act (Pub. L. 100- 
77, approved July 22, 1987). 

Date.of initial occupancy means the 
date that the project is initially occupied 
by.a homeless person for whom 
assistance is provided under this part. If 
the assistance provided. under this part 
is used only for the purposes. described 
under § 840.125(a)(1)(ii), the date of 
initial occupancy is the date that 
. expanded services are first provided to 
the residents of the project. 


Deinstitutionalized homeless 
individual means a homeless individual 
with mental disabilities who has been 
discharged or released from a mental 
institution or hospital, a halfway house, 
transitional housing or similar facilities 
providing housing and supportive 
services to its residents. This term 
includes a homeless family, if the head 
of the family {or the spouse of the head 
of the family) is a deinstitutionalized 
homeless individual. 

ESG formula city or county means a 
metropolitan city or urban county that is 
eligible to receive a formula allocation 
under the Emergency Shelter Grants 
program established by Subtitle B of 
Title IV of the Stewart B. McKinney 
Homeless Assistance Act. 

Handicapped or Handicapped person 
means any individual having an 
impairment that is expected to be of 
long-continued and indefinite duration, 
is a substantial impediment to his or her 
ability to live independently, and is of a 
nature that the ability to live 
independently could be improved by a 
stable residential situation. This term 
includes: 

(a) An individual who is : 
developmentally disabled, e., an 
individual who has a severe chronic 
disability that: 

(1) Is attributable to a mental or 
physical impairment or combination of 
mental and physical impairments; 

(2) Is manifested before the person 
attains age 22; 

(3) Is likely to continue indefinitely; 

(4) Results in substantial functional 
limitations in three or more of the 
following areas of major life activity: 

(i) Self-care, 

(ii) Receptive and expressive 
language, 

(iii) Learning, 

(iv) Mobility, 

(v) Self-direction, 

(vi) Capacity for independent living, 
and 

(vii) Economic self-sufficiency; and 

(5) Reflects the person's need for a 
combination and sequence of special, 
interdisciplinary, or generic care, 
treatment, or other services that are of 
lifelong or extended duration and are 
individually planned and coordinated. 

{b)} An individual who is chronically 
mentally ill, i.e., an individual who has a 
severe and persistent mental or 
emotional impairment that seriously 
limits his or her ability to live 
independently (e.g., by limiting 
functional capacities relative to primary 
aspects of daily living such as personal 
relations, living arrangements, work, or 
recreation), and whose impairment 
could be improved by more suitable 
housing conditions. 


(c) A handicapped person who also 
suffers from-alcoholism or drug 
addiction. 

Homeless means: 

(a) An individual or family that lacks 
a fixed, regular, and adequate nighttime 
residence; or 

(b) An individual or family that has a 
primary nighttime residence that is: 

(1) A supervised publicly or privately 
operated-shelter designed to provide 
temporary living accommodations 
(including welfare hotels, congregate 
shelters, and transitional housing for the 
mentally ill); 

(2) An institution that provides a 
temporary residence for individuals 
intended to be institutionalized; or 

(3) A public or private place not 
designed for, or ordinarily used as, a 
regular sleeping accommodation for 
human beings. The term does not 
include any individual imprisoned or 
otherwise detained under an Act of the 
Congress or a State law. 

Homeless family with children means 
a homeless family that includes at least 
one parent or guardian, and one child 
under the age of 18. 

Homeless individual with mental 
disabilities means a homeless individual 
who is a handicapped person and whose 
handicap is wholly or partially 
attributable to a mental or emotional 
impairment. This term includes a 
homeless family, if the head of the 
family (or the spouse of the head of the 
family) is a homeless individual with 
mental disabilities. 

HUD means the Department of 
Housing and Urban Development. 

Metropolitan city means a city that is 
classified as a metropolitan city under 
section 102{a}{4) of the Housing and ., 
Community Development Act of 1974. In 
general, metropolitan cities are those _ 
cities that are eligible for an entitlement 
grant under 25 CFR Part 570, Subpart D. 

Moderate rehabilitation means the 
rehabilitation of a project involving a 
total HUD expenditure that does not 
exceed the limitations described under 
§ 840.116. 

Operating costs means expenses that 
a recipient incurs for: 

(a) The administration, maintenance, 
minor or routine repair, security and 
rental of the housing; 

(b) Utilities, fuel, furnishings, and 
equipment for the housing; 

(c) Conducting resident supportive 
services needs assessments (see 
§ 640.305(b)}; and 

{d) The provision of supportive 
services to the residents of the housing. 
This term does include expenses that a 
recipient incurs for debt service in 
connection with a loan used to finance 
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. acquisition or rehabilitation costs under 
the program. 

Private nonprofit organization means 
a secular or religious organization, no 
part of the net earnings of which may 
inure to the benefit of any member, 
founder, contributor, or individual. The 
organization must: 

. (a) Have a voluntary board; 

(b)(1) Have a functioning accounting 
system that is operated in accordance 
with generally accepted accounting 
principles; or 

(2) Designate an entity that will 
maintain a functioning accounting 
system for the organization in 
accordance with generally accepted 
accounting principles; and 

(c) Practice nondiscrimination in the 
provision of assistance under the 
transitional housing program in 
accordance with the authorities 
described in § 840.330(a). 

Project means one or more existing 
structures, or parts of one or more 
existing structures, owned (or leased) by 
a recipient for use in connection with 
transitional housing. 

Recipient means an applicant that 
HUD approves as to financial 
responsibility and that executes a grant 
agreement with HUD to provide 
transitional housing. The recipient must 
operate transitional housing, and 
provide (or coordinate the provision of) : 
supportive services to the residents of 
the housing. 

Rehabilttation means labor, materials, 
tools, and other costs of improving 
structures to a level that meets or 
exceeds applicable State and local 
government health and safety standards. 
Rehabilitation includes repairs directed 
toward an accumulation of deferred 
maintenance, replacement of principal 
fixtures and components of existing 
structures, installation of security 
devices, and improvement-through 
alterations or additions to, or 
enhancement of, existing structures, 
including improvements to increase the 
efficient use of energy in structures. 
Rehabilitation does:not include minor or 
routine repairs or cosmetic repairs or 
improvements. 

State means any of the several States, 
the District of Columbia, the 
Commonwealth of Puerto Rico, the 
Virgin Islands, Guam, American Samoa, 
the Northern Mariana Islands, the Trust 
Territory of the Pacific Islands, and any 
other territory or possession of the 
United States. 

_ Substantial rehabilitation means the 
rehabilitation of a project‘that involves 
a total HUD expenditure in excess of the 
limitations described-under § 840.110. 

Supportive services means services 
provided to residents of transitional. : 


housirig. Supportive services must be 
proposed by the applicant in its 
application and approved by HUD; must 
address the special needs of the 
homeless to be served by the project 
(such as deinstitutionalized homeless 
individuals, homeless families with 
children, homeless individuals with 
mental disabilities and other 
handicapped homeless persons); and 
must assist in accomplishing the 
purposes of transitional housing. 
Supportive services may include: 

(a) Assistance in obtaining permanent 
housing; 

(b) Medical and psychological 
counseling and supervision: 

(c) Employment counseling; 

(d) Nutritional counseling; 

(e) Assistance in obtaining other 
Federal, State, and local assistance 
available for residents of transitional 
housing facilities, including mental 
health benefits; employment counseling; 
medical assistance; Veterans’ benefits; 
and income support assistance, such as 
Supplemental Security Income benefits, 
Aid to Families with Dependent 
Children, General Assistance, and Food 
Stamps; and 

(f) Other services, such as child care, 
transportation, job placement: and job 
training. 

Transitional housing means a project 
assisted under this part: 

(a) That provides housing and 
supportive services to homeless persons; 
an 

(b) That has as its purpose facilitating 
the movement of homeless individuals 
to independent living within a 
reasonable amount of time, not to- 
exceed 18 months for any. homeless 
individual. 


All or part of the iaaiaiatiis services 
may be provided directly by the 
recipient or by arrangement with public 
or private service providers. 
Transitional housing means housing that 
is designed to-serve the homeless 
including (but not limited to): 
deinstitutionalized homeless - 
individuals, homeless individuals with 


. mental disabilities, homeless families 


with children, homeless runaway - 
children, homeless victims of domestic 
violence, the homeless unemployed, or 
‘appropriate combinations of these 
populations. 

Tribe means an Indian tribe, band, 
group or nation, including Alaska 
Indians, Aleuts, and Eskimos, and any 
Alaska Native Village, of the United 
States, considered an eligible recipient 
under the Indian Self Determination and 
Education Assistance Act (Pub. L. 93- 
638) or under the State and Local Fiscal 
Assistance Act of 1972 (Pub. L.-92-612). 
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Urban county means a county that is 
classified as an urban county under 
section 102(a)(6) of the Housing and 
Community Development Act of 1974. In 
general, urban counties are those 
counties that are eligible for an 
entitlement grant under 24 CFR Part 570, 
Subpart D. 


Subpart B—Assistance Provided 


§ 840.100 . Types of assistance. 

(a) Assistance available. Four types of 
assistance are available for transitional 
housing: acquisition/rehabilitation 
advances, moderate rehabilitation 
grants, funding for annual operating 
costs, and technical assistance. 

- (b) Eligibility for more than one type 
of assistance. Applicants may be 
eligible for one or any combination of 
the types of assistance, except that HUD 
will not award-both a moderate 
rehabilitation grant and an acquisition/ 
rehabilitation advance to a recipient, 
and will offer technical assistance only 
in connection with other assistance 
under this part. 


§ 840.105 Acquisition/rehabilitation 
advances. 


(a) Use. HUD will advance sums to 
recipients to defray the cost of the 
acquisition, substantial rehabilitation, or 
acquisition and rehabilitation of existing 
structures selected by the recipients for 
use in the provision of transitional 
housing. 

(b} Amount. The acquisition/ 
rehabilitation advance may not exceed 
the lesser of: 

(1) $200,000; or 

(2) 50 percent of the aggregate cost of 
acquisition, substantial rehabilitation, or 
acquisition and:rehabilitation (see 
§ 840.130 for a full discussion of the 50 
percent matching requirement). 

(c) Terms of the advance. Advances 
are interest-free, and if the conditions 
described in § 840.310 are met, are not 
subject to repayment. The sale or 
disposition of a structure acquired or 
rehabilitated with an advance is subject 
to the requirements of § 840.315. 


§ 840.110 Moderate rehabilitation grants. 
(a} Use. HUD will make grants to 


recipients.to defray the cost of 


rehabilitation of existing structures 
selected by the recipients for use in the 
provision of transitional housing. 

(b) Amount. (1) The moderate 
rehabilitation grant-may not exceed the 
lowest of: 

(i) $100,000; 

(ii) The project limit; or 

_(iii) 50 percent of the cost of 
rehabilitation (see § 640.130 for a full 
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discussion of the 50 percent. matching 
requirement)... - 

(2) For the purposes of this suction, 

“project limit" means the amount 
determined by HUD by multiplying the 
number. of units:of each unit type in the 
project times the unit cost for that unit. 
The cumulative total for ali unit types is 
the project limit. The unit cost limits are: 

(i) $5,000: 

(A) Per bedroom unit, in single room 
occupancy housing (i.e., a unit which 
contains no sanitary facilities or food 
preparation facilities, or which contains 
one but not both types of facilities, and 
which is suitable for occupancy by a 
single individual); 

(B) Per bedroom unit, in a group home; 
or 

(C) Per unit without a bedroom, in 
other types of projects; and 

(ii) $7,000 per unit with one or more 
bedrooms, in other types of projects. 

(c) Terms of the grant. The sale or 
disposition of a structure rehabilitated - 
with a grant under this section is-subject 
to the requirements of § 840.315. 


§840.115 Funding for annual operating 
costs. 


(a) General. HUD will provide funding 
of up to50 percent ofthe annual 
operating costs of transitional housing. 
(See § 840.130 for-a full discussion of the 
50 percent matching requirement.) 

(b) Commitment of amounts for 
operating costs. Upon approval of an 
application requesting operating cost 
assistance, HUD will obligate amounts 
for the period sought, not to exceed five 
years.-Each annual funding level will be. 
equal to an amount not to exceed the 
recipient's estimate of operating costs 

‘for the first year of operation, less the 

“recipient's matching contribution. Each 
year, for up to five years, HUD will 
make operating cost payments to the 
recipient from the amounts obligated. 
The annual funding level will be subject 
to reduction under § 840.400. 


§ 840.120 . Technical assistance. 


Technical assistance will be offered 
only in connection with an award of 
funds under § 840,105, § 640.110 or 
§ 840.115. Technical assistance is 
offered to recipients through HUD field 
offices.in such matters as the 
computation of resident rent under 
§ 840.320, compliance with other Federal 
requirements under § 640.330, the 
identification of Federal housing 
assistance resources that may be 
available to residents upon their 
departure from transitional housing, and 
engineering recommendations and other 
advice on rehabilitation plans and work 
write-ups. HUD will also facilitate the 
exchange of information among 


. recipients, and.help recipients to tearn 
from the experience of other 
participants in the program. 


§ 840.125. Limitations on use of 
assistance. 


(a) Funding of existing housing 
facilities.and programs. {1} HUD will 
not provide acquisition/rehabilitation 
advances, moderate rehabilitation 
grants or funding for annua! operating 
costs for existing facilities or programs 
that currently serve homeless persons, 
unless the applicant proposes: 

(i) A substantial increase in the 
number of homeless persons for whom 
transitional housing will be provided; 

(ii) A substantial increase in the level 
of supportive services to be provided to 
homeless persons; or 

{iii) A substantial change in the use of 
existing facilities, e.g., if existing 
facilities for the homeless that are not 
currently used for transitional housing 
{such as an emergency shelter for the 
homeless) will be used to provide 
transitional housing, or if an applicant 
currently providing transitional housing 
for one population of homeless persons 
proposes to serve an additional or 
alternative segment of the homeless 
population. 

(2} if an application seeking funding of 
existing housing facilities or programs is 
selected, assistance under this program 
will be limited to 50 percent of the cost 
of the increased operating costs, 50 
percent of the increased cost of 
acquisition/rehabilitation, or 50 percent 
of the cost of moderate rehabilitation, 
attributable to the increased number of 
homeless persons for whom transitional 
housing would be provided, the 
increased level of supportive services to 
be provided, or the change in use. 

(b) Maintenance of effort. (1) No 
assistance received under this part (or 
any State or local government funds 
used to supplement this assistance) may 
be used to replace funds provided in the 
area to be served by the applicant under 
any State or local government 
assistance program, ifthe funds 
provided under the State or local 
government assistance program were 
used to assist handicapped persons, 
homeless individuals, or handicapped 
homeless persons (as defined in § 841.5 
of this title) during the calendar year 
preceding the date of the application, or 
were designated for such use through an 
official action of the applicable State or 
local government during the calendar 
year preceding the date of the 
application. 

(2) For.the purposes of this section, 
the area to-be served by the applicant is: 

(i) The State, if the applicant is a 
State; 
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{ii} The metropolitan city, if the 
applicant is a metropolitan city; 

(iii) The urban county, if the applicant 
is an urban county; 

(iv) The tribal jurisdiction, if the 
applicant is a tribe; and 

(v) Cities and counties to be served by 
the project, if the applicant is a private 
nonprofit organization or a 
governmental entity. 

(c) Leases. {1} Acquisition/ 
rehabilitation advances are not 
available to defray the costs of 
acquiring a lease on existing property. 

(2) Acquisition/rehabilitation 
advances and moderate rehabilitation 
grants are available for the 
rehabilitation of leased property. 

(3) To be eligible to receive assistance 
for a project leased by a recipient under 
this Part, the lease must run for a term of 
at least 10 years after the date of initial 
occupancy of the housing. 

(d) New construction. Assistance 
under this part may not be used for the 
new construction of housing. Assistance 
is limited to transitional housing 
provided in existing structures. 

(e) Primarily religious 


» organizations.—(1) Provision of 


assistance. {i) HUD will not provide 
assistance to a recipient that is a 
primarily religious organization, unless 
the organization agrees to provide 
housing and supportive services in a 
manner that is free from religious 
influences and in accordance with other 
conditions described in the grant 
agreement. 

(ii) HUD will not provide assistance to 
a recipient that is a primarily religious 
organization, if the assistance will be 
used by the organization to acquire a 
structure or will be used to rehabilitate 
a structure owned by the organization. 

(2) Transitional housing provided in 
structures owned by a primarily 
religious organization. An acquisition/ 
rehabilitation advance and the moderate 
rehabilitation grant may not be used to 
rehabilitate a structure owned by a 
primarily religious organization, unless: 

(i) The structure (or portion of the 
structure) that is to be rehabilitated with 
the HUD assistance has been leased) to 
a recipient that is a wholly secular 
organization; 

(ii) The HUD assistance is provided to 
the recipient to. make the improvements, 
rather than to the primarily religious 
organization; 

(iii) The leased structure will be used 
exclusively for secular purposes 
available to all persons regardless of 
religion; © 

(iv) The tease payments provided to 
the primarily religious organization do 
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not exceed the fair market rent of the 
structure without the rehabilitation; 

(v) The cost of improvements that: 
benefit the portion of the structure that 
is not-leased by the recipient for the 
provision of transitional housing will be 
allocated to and-paid forby the 
primarily religious organization; and 

(vi) The primarily religious 
organization agrees that if the recipient 
does not retain the use of the leased 
premises for wholly secular purposes for 
the useful life of the improvements, the 
primarily religious organization will pay 
an amount equal to the residual value of 
the improvements to tiie recipient and 
the recipient will remit the amount to 
HUD. 

(3) Assistance to a wholly secular 
private nonprofit organization 
established by a primarily religious 
organization. (i) A primarily religious 
organization may establish a wholly 
secular private nonprofit organization to 
serve as a recipient. This wholly secular 
organization may be eligible to receive 
all forms of assistance available under 
this part. 

(A) The wholly secular organization 
must agree to provide housing and 
supportive services in a manner that is 
free from religious influences and in 
accordance with other terms described 
in the grant agreement. 

(B) The wholly secular organization 
may enter into a contract with the 
primarily religious organization to 
provide supportive services for the 
project. In such‘a case, the primarily 
religious organization must agree in the 
contract to carry out its contractual 
responsibilities in a manner free from 
religious influences and in accordance 
with conditions prescribed by HUD. 

(C) The acquisition/rehabilitation 
advance and the moderate rehabilitation 
grant are subject to the requirements of 
paragraph (2) of this section. 

(ii) HUD will not require the primarily 
religious organization to establish the 
wholly secular organization before the 
selection of its application. In such a 
case, the primarily religious organization 
may apply on behalf of the wholly 
secular organization. The application, 
will be reviewed on the basis of the 
primarily religious organization’s 
financial responsibility.and capacity, 
and its commitment to provide 
appropriate resources to the wholly 
secular organization after formation (see 
§§ 840.210 (b)}(2){ii) and (b)(2){iii) and 
840.215(b)(1)). Additionally,-the - 
primarily religious organization must 
demonstrate site control‘under 
§ 840.210(b)(4)(iv)(A) and a commitment 
to transfer control of the site to the 
wholly secular organization after its 
formation. Since the wholly: secular 


organization will not be in existence at 
the time of the application, it will be 


required to demonstrate that it meets the 


definition of private nonprofit 
organization and has the appropriate : 
legal authority to participate:in the. 
program following selection (see 

§ 840.210 (b)(2)(i) and (b)(2){iv)). If such 
an application is selected for funding, 
the obligation of funds will be 
conditioned upon the compliance with 
these requirements. 

(f} Structures used for multiple 
purposes. Structures used to provide 
transitional housing may also be used 
for other purposes. For example, a 
structure may contain facilities for an 
emergency shelter as well as 
transitional housing, may be used to 
provide supportive services to the public 
at large, or may include commercial 
space. Under these circumstances, 
however, the acquisition/rehabilitation 
advance and the moderate-rehabilitation 
grant will be available only in 
proportion to the use of the structure for 
transitional housing, and the funding for 
annual operating costs will be available 
only to support the costs that are related 
to the transitional housing to be 
provided. If the applicant holds, or is 
donated, an interest in a structure and 
the structure will be used-for multiple 
purposes, only that portion of the value 
of the structure that will be used for 
transitional housing may be included in 
the computation of the applicant's 
matching computation under § 840.130. 

(g) Administrative costs. No more 
than five percent of an acquisition/ 
rehabilitation advance or moderate 
rehabilitation grant provided under this 
part may be used for administrative 
purposes. 


§ 840.130 Matching requirements. 

(a) General. The recipient must match 
the funding provided by. HUD under this 
part with at least an equal amount of 
funds from other sources. 

(b) Assistance categories. Recipients 
must meet this matching requirement for 
each category of asistance received. The 
most HUD will provide for an 
acquisition/rehabilitation advance, a 
moderate rehabilitation grant, or funding 
for arinual operating costs is 50 percent 
of the respective costs of each of these 
activities. No match is required for 
technical assistance. ~ 

(c) “In-kirid” contribations. (1} Except 
as provided in paragraph (c)}(2) of this 
section, “in-kind” contributions, 
including the value of supportive 
services provided by outside service 
providers, are excluded from the © 
matching calculation. 

(2) HUD will include in the matching 
calculation the value of contributions of 
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materials or contributions of existing . 


. structures or parts of structures, as . 
described below: - 


(i) A contribution of materials may be 
included in the calculation of‘a 
recipient's match for an acquisition/ 
rehabilitation advance or a moderate 
rehabilitation grant if the materials will 
be used in the rehabilitation of a 
structure for use as transitional housing. 

(ii) A contribution of materials may be 
included in the calculation of a 
recipient's match for funding of annual 


* operating costs if the cost of the 


materials would fall within the 
definition of operating costs under 
§ 840.5. 

{iii} A contribution of a fee ownership 
in a structure may be included in the 
calculation of a recipient's match for an 
acquisition/rehabilitation advance, to 
the extent of the fair market value of the 
structure. 

(iv) A contribution of a leasehold 
interest in a structure may be included 
in the calculation of a recipient's match 
for funding of annual operating costs, to 
the extent of the fair rental value of the 
building. 

(d) Existing homeless programs. 
Applicants seeking funding for existing 
programs must commit new funds in 
order to satisfy the matching 
requirement. The resources necessary to 
maintain and operate the program at the 
current level are excluded from the 
matching computation (see § 840:125{a)). 

(e) Maintenance of effort. State or 
local government funds used in the 
matching contribution are subject to the 
maintenance of effort requirements 
described at § 840.125(b). 

(f} Other federally assisted programs. 
Except for funds made available under 
HUD's Community Development Block 
Grant program, applicants may not 
include funds provided under a federally 
assisted program in the computation of 
their portion of the matching 
requirement. 

(g) Rental income. Rental amounts - 
paid by residents of transitional housing 
under § 840.320 may be included in the 
calculation of the recipient's match for 
funding of annual operating costs. 


§ 840.135 Assistance under other HUD 
programs. 

(a) Supplemental assistance. HUD 
will-permit the use of additional 
assistance for transitional housing in 
connection with the program contained 
in Subtitle D of Title IV of. the Stewart B. 
McKinney Homeless Assistance Act- 
Supplemental Assistance for Facilities 
to Assist the Homeless. é 

(b) ineligible projects. HUD will not. - 
assist a project under this part, if the 
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project involves a structure thatis - 
assisted, or residents of the structure ~ 
will recéive assistance under the United 
States Housing Act of 1937, section 202 
of the Housing Act of'1959;'section ~ 
221(d)(3)(BMIR} or section 236 of the - 
National'Housing Act; or séction 101 of 
the Housing and Development Act. ° 
(c) HUD-owned properties. HUD, in 
cooperation with PHAs and local 
governments, will make HUD-owned ' 
single family properties in its inventory 
available to parties for purchase for use 
as transitional housing. To obtain these 
properties, parties may request'a listing 
of available properties from the HUD 
Field Office, Property Disposition — 
Branch. If a party wishes to purchase a 
property or properties, it must request ° 
the PHA or unit of local government to 
enter into a lease/option agreement with 
HUD. Under the terms of the agreement, 
HUD will lease the property to the PHA 
or unit of local government for six 
months for one dollar. The lease/option 
agreement will state that the PHA or 
unit of local government may purchase 
the property ata stated price during the 
lease period, and will require the PHA 
or unit of local government to assign all 
rights under the agreement to the party. 
Applicants demonstrating an 
assignment of rights under a lease/ 
option agreement at the time their 
‘application is filed-will be regarded as — 
having site control of the property under 
§ 840.210(b)(4){iv)(A). If the option is not 
exercised, the lease/option agreement 
will expire at the end of six months, and 
the property will be returned to HUD'’s 
inventory. , 


Subpart C—Comprehensive b Homeless 
Assistance Plan " 


§ 840.150 Comprehensive Homeless 
Assistance Plan. 

(a) Prohibition of assistance. 
Assistance under this part may not be 
provided to, or within the jurisdiction of 
a State or an ESG formula city.or 
county, unless the jurisdiction has a 
HUD-approved Comprehensive 
Homeless Assistance Plan. 

(b) Who must have.an approved Plan. 
The requirements described in 


paragraph (a) of this section apply.to sais 


applicants for assistance under this peat - > 
as follows: 

(1) If the applicant is a State, the State. 
must have an approved Plan. 

(2) If the applicant is an ESG formula 
city or county, the city or county: must 
have an approved Plan.: 

(3) If the applicant is a governmental 
entity that is not‘an ESG formula city or 
county and the transitional housing is to 
‘be located within the jurisdiction of an 
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ESG formula city or county, the city or 
county must have an approved Plan. 

(4) If the applicant i is a governmental 
entity that is not an ESG formula city or 
county and the transitional housing is to 
be located outside the jursidiction of an 
ESG formula city or county, the State 
must-have an approved Plan. 

(5) If the applicant is a private 
nonprofit organization and the 
transitional housing is to be located 
within the jurisdiction of an ESG 
formula city.or county, 

(i) The city or county must have an 
approved Plan, or 

(ii) If the ESG formula city or county 
does not have an approved Plan, the 
State must have an approval Plan. 

(6) If the applicant is a private 
nonprofit organization and the 
transitional housing is to be located 
outside the jurisdiction of an ESG 
formula city or county, the State must 
have an approved Plan. 

: (c) Tribes. Assistance may be 
provided to, or within the jurisdiction of, 
a tribe without a HUD-approved 
Comprehensive Homeless Assistance 
Plan. 

(d) Notification of Plan requirements. 
HUD will publish the requirements that 
pertain to the Comprehensive Homeless 
Assistance Plan in the Federal Register, 
as necessary. Prospective applicants 
should familiarize themselves with these 
requirements. 


Subpart D—Application and Selection 
Process 


§ 840.200 Notice of fund availability. 


When funds are made available for 
assistance for transitional housing, HUD 
will publish a notice of fund availability 
in the Federal Register. The notice will: 

(a) Give the location for obtaining 
application packages that provide 
specific application requirements and 
guidance; 

(b) Specify the time and the place for 


_ submitting completed applications; 


(c) State the amount of funding 
available under the notice; 

(d) Announce any separate funding 
competitions under § 840.207(b), 
including the categories of transitional 
housing projects that will be subject'to 
the separate funding competitions and 


the amount of funding available in each _ 


furiding category; and 
{e) Provide other appropriate program 
information and guidance. 


§ 840.205 Application requirements. 

{a) General. Applicants must submit 
applications for assistance under this 
part in the form and within the time 
periods éstablished by HUD. 


(b) Application requirements. Ata 
minimum, HUD will require applications 


‘to include: 


(1) Applicant data (identity, evidence 
of eligibility, description of past 
experience, legal‘authority to submit the 
application and to operate the proposed 
housing, and information necessary to 
demonstrate financial responsibility); 

(2) A description of the size and 
characteristics of the population that 
will occupy the transitional housirig 
(including a description of the particular 
homeless population to be served, 
number of individuals to be served in — 
the project, and supportive services 
required by the proposed residents); 

(3) A description of the proposed 
project, including: * © 

(i) Information regarding the ntiichtie 
to be used (including site control and 
zoning data, information concerning the 
consistency of the proposal with local 
government plans, a description of the 
structure and of any proposed 
rehabilitation, and an appraisal if 
building-fair market or fair rental value 
is to be used to fulfill matching 
requirements); 

(ii) A narrative description of the 
proposed operations (including the 
supportive services to be offered to the 
residents, the method that will be used 
to provide or coordinate the provision of © 
such services, procedures for resident 
selection and assessment, a proposed 
limitation on the length of resident stay 
in the project, and evidence 
demonstrating that this proposed 
limitation provides an appropriate 
opportunity to permit members of the 
homeless population to be served to 
move to independent living); 

(4) A certification of consistency with 
the applicable Comprehensive Homeless 
Assistance Plan as described under 
§ 840.210(b){4"‘v)(B); 

(5) Project. ancial data (amount of 
assistance requested, a five-year 
operating budget, and a description of 
the public and private resources that are 
expected to be made available to 
comply with the matching requirements 
of § 840.130); 

(6) Assurances satisfactory to HUD 
that the project will be operated for not 
less than 10 years in accordance with 
this part; 

(7) A maintenance of effort 
certification as described in 
§ 840.210(b){5); 

(8) A’ statement that the applicant: 
agrees to fulfill the requirements set 


~ forth ‘in § 640.305; and 


(9) Other data as prescribed by HUD. 


(Approved by the Office of Management and 
Budget under OMB Control number 2502- 


* 0361.) 
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§ 840.207 Selection process. 

(a) Three stage selection process. The 
selection process for applications for 
assistance under this part consists of 
three stages: 

(1) The threshold stage (see § 840.210); 

2) The ranking stage {see § 840.215); 
an 

(3) The final selection stage (see 
§ 840.225). 

(b) Separate funding competitions. (1) 
In accordance with funding set-asides, 
funding priorities, or other statutory 
guidance, HUD may establish separate 
funding competitions for specified 
categories of transitional housing 
projects. {Z£.g., transitional housing that 
is primarily designed to serve homeless 
families with children or 
deinstitutionalized homeless persons 
and other homeless persons with mental 
disabilities.) If separate funding 
competitions are established, applicants 
within each category will compete 
against other applicants in the same 
category for a specified amount of 
funding. Selections within each category 
will be subject to the three-stage 
selection process described in 
paragraph (a) of this section. 

(2) HUD will announce separate 
funding competitions in the notice of 
funds availability under § 840.200. The 
notice will designate the categories of 
transitional housing projects subject to 
the separate funding competition and 
the amount of funding available in each 
funding category. 


§ 840.210 Threshold requirements. 
{a)-General. To be eligible for 
evaluation under the ranking criteria set 
out in § 840.215, applications must meet 
each of the threshold criteria described 
below (as modified for wholly secular 
private nonprofit organizations 
established by a primarily religious 
organization under § 840.125{e)). lf HUD 
determines that an application fails to 
meet the threshold criteria in paragraph 
(b)}(3) (pa tching), (b)(4){iv}{A) (site 
control), or {b}{4}{iv}{B} (zoning) of this 
section, that these are the only 
deficiencies in the application under the 
threshold criteria, and that the 
deficiencies are correctable, HUD may 
contact the applicant, identify the 
deficiencies, explain how the 
deficiencies can be corrected, and 
require the applicant io correct the 
deficiencies. HUD will establish a 
deadline for the submission of the 
additional information that will permit 
the Department to meet its deadlines for 
final selection. Applications that fail to 
meet all threshold criteria, including 
those that have not been corrected 
within any additional time provided by 


HUD, will not be eligible for assistance 
under this part. 

(b) Threshold criteria. The threshold 
criteria are: 

(1) Form, time, and adequacy of the 
application. The application must be 
filed in the application form prescribed 
by HUD under § 840.205 and by the time 
period established by HUD in the notice 
of funds availability under §840.200. 

(2) Applicant.—_{i) Eligibility to 
receive assistance. The applicant must 
demonstrate that it is a State, a 
metropolitan city, an urban county, a 
governmental entity, a tribe, or a private 
nonprofit organization. 

(ii) Financial responsibility. HUD has 
determined, for purposes of the 
requirements of this part, that all States, 
metropolitan cities, urban counties, 
governmental entities and tribes are 
financially responsible. 

(B) Any private nonprofit organization 
applying fer assistance must 
demonstrate its financial responsibility. 
In making its determination of financial 
responsibility, HUD will consider such 
factors as the past financial history of 
the organization, its current and 
anticipated financial outlook, the 
amount of funding that will be 
committed under the proposal, and the 
applicant's other financial 
responsibilities. 

(iii) Capacity. Each applicant must 
demonstrate that it bas the ability to 
carry out activities under this part 


within a reasonable time after execution 
of the grant agreement with HUD, and in. 


a successful manner. In making this 


. determination, HUD will consider the 


extent and quality of the applicant's 
past experience in establishing and 
operating housing or in providing or 
coordinating supportive services. HUD 
also will consider the ability of the 
applicant's personnel to perform 
administrative, managerial, and 
operational functions necessary to the 
successful development and operation 
of transitional housing. 

(iv) Lega/ authority. {A} Each 
applicant must demonsirate that it has 
the legal authority to participate in the 
program and to carry out activities in 
accordance with program requirements 
and the requirements of other applicable 
Federal law; and 

(B) Private nonprofit organizations 
applying for assistance must certify that 
a resolution, motion, or similar action 
has been duly adopted or passed as an 
official act by its governing body, 
authorizing the submission of the 
application under this part. States, 
metropolitan cities, urban counties, 
governmental entities,and tribes must 


- certify that a resolution, motion; or 


similar action has been duly adopted or 
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passed as an official act by its governing 
body, authorizing the submission of the 
application under this part; or certify, 
and provide adequate supporting 
documentation, that the applicant is 
empowered under State or local law to - 
carry out program activities without 
obtaining the approval of the local 
governing body. 

(3) Matching.—{i} General. Each 
applicant must demonstrate that it will 
match the amount of the assistance to 
be provided by HUD under this part 
with at least an equal amount of funds 
from other sources, in accordance with 
the requirements of § 640.130. 

(ii) Documentation.—{A) In general. 
Applicants must provide a description 
and appropriate documentation of the 
sources and amounts of the public and 
private funds that are expected to be 
made available to meet the applicant's 
matching requirement under § 840.130. 

(B) Funds from entities other than the 
applicant. If the source of the applicant's 
contribution is an entity other than the 
applicant (e.g., funding provided to a 
private nonprofit organization through 
State or local agencies), HUD must find 
that the documentation is sufficient to 
demonstrate a commitment to provide 


’ the funds if the application is selected 


for funding under this part. 

(2) A commitment to provide matching 
funds for acquisition/rehabilitation — 
costs or a moderate rehabilitation grant 
must be a firm commitment from the . 
funding source. This firm commitment 
must demonstrate the source's binding 
commitment to provide funds and the 
date upon which funds will be available. 
This commitment may be contingent 
upon the selection of the applicant for 
funding under this part. 

(2) A commitment to provide funds for 


* operating costs may be in the form of a 


letter of intent demonstrating the 
reasonable expectation of the funding 
source and its resolve to provide a 
stated amount of funds at a stated date 
in the future, if the application is 
selected for funding. The letter of intent 
may be subject to governing board 
approval and other contingencies 
beyond the contingency of selection of 
the applicant for funding, provided there 
is a reasonable expectation and resolve 
by the source to provide the funding. 
(3) in-kind contributions. To be 
accepted for consideration in the 
matching computation, the applicant 
must support the fair market value or 
fair rental value of a structure which an 
appraisal acceptable to HUD prepared 
by a qualified real estate appraiser, and 
must provide appropriate 
documentation {e.g., an invoice or a_ 





receipt) supporting the valuation of any 
contribution of materials. 

(C) Rental income. HUD will include 
rental! amounts to be paid by residents 
of transitional housing asa part of the 
applicant's matching contribution for 
funding for payments of annual 
operating costs, if the rental amounts 
are substantiated. An applicant may 
substantiate. rental amounts based on 
the rental income experience of the 
applicant or others, indicating the 
amount of income that residents are 
likely to receive. The estimate of 
resident income must be adjusted to — 
take into account the length of time 
necessary for homeless persons to 
qualify for Federal, State, or local 
income-support assistance or to find 
employment, and any other factors that 
may reasonably be expected to affect 
the amount and timing of resident 
income. To compute the estimate of 
rental income, anticipated resident 
income must be adjusted to reflect the 
rental income calculation requirements 
of § 840.320. Alternatively, for the 
purposes of computing the rental 
amount for leveraging, the applicant 
may assume that rental income to be 
received from residents will be equal to 
10 percent of the resident income 
estimate. 

(4) Proposed housing and supportive. , 
services.—(i) Need. The applicant must 
demonstrate that an unmet need for the | 
proposed transitional housing exists in 
the area to be served and that this need 
is likely to continue through the term of 
the commitment to HUD. Need may be. 
demonstrated by information such as: 

(A) Estimates, based on past 
experience in the community, of unmet 
demand for the proposed transitional 
housing by the homeless population to 
be served; 

(B) Present need for the proposed 
transitional housing, based on estimates 
of the homeless population to be served; 
or 

(C) Projections of future need for the 
proposed transitional housing. 


Applicants may use relevant 
information contained in the 
Comprehensive Homeless Assistance 
Plan to demonstrate an,unmet need for 
the proposed transitional housing: 

{ii} Adequacy of the proposed 
supportive services. (A) Each applicant 
must demonstrate that the supportive 
services proposed (including the 
residential supervision to be provided) 
appropriately address the needs of the 
homeless population to be served, and 
are sufficient to serve the purposes of 
the proposed transitional housing. (£.g., 
Proposals for transitional housing must 
be sufficient to facilitate the movement 


of homeless persons to independent 
living within a reasonable period of 


time.) 


(B) In determining the adequacy of 
proposed services, HUD will assess the 
supportive services to be provided to the 
residents by the applicant and through 
other private and public organizations. 
Supportive services may be provided 
on-site, or off-site if the services are 
readily accessible to the homeless 
population to be served. Services are 
readily accessible if residents can get.to 
the services on their own, or if 
transportation is provided to-the site 
where the services are provided. 

(C) Where services are to be provided 


through other private or public 


organizations, the applicant must secure 
a letter of intent from each organization, 
indicating its willingness and ability to 
provide the services to the residents of 
the housing, and-must attach these 
letters to the application. 

(iii) Adequacy of the proposed 
housing. Applicants must demonstrate 
that the proposed structures and sites 
are appropriate for the provision of 
housing and supportive services for the 
homeless population proposed to be 
served. When determining whether a 
structure will be suitable for the 
provision of supportive services, HUD 
will consider whether the structure is 
designed to permit the provision of © 
proposed on-site’ supportive services, 
and whether any proposed off-site 
supportive services are readily 
accessible, 

{iv) Siting and zoning. Except as 


provided in paragraph (a) of this section, 


applicants must meet the following © 
siting and zoning requirements at the 


’ time of application: 


(A) The applicant must demonstra te 
that it has contro} of the site involved. 


‘ For example, the applicant may 


demonstrate that it owns or has an 
option to purchase, or leases or has an 
option to lease, the structure involved. 

¢B) The applicant must demonstrate 
that the proposed use of the site is 
permissible under applicable zoning 
ordinances and regulations; or provide a 
statement describing ‘the proposed 
actions necessary to make the-use of the 
site permissible under applicable zoning 
ordinances and regulations, and 
demonstrate that there-is a reasonable 
basis to believe that the proposed 
zoning actions will be completed 
successfully and within 4 months 
following the submission of the 
application: 

(C} The applicant must submit a 
statement that the proposed project is 
not located in any 100-year floodplain, 
as designated by maps prepared by the 
Federal Emergency Management 
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Agency (FEMA). If 50 percent or more of 
the living space in the structure is 
designed for residents with mobility 
impairments, the applicant must submit - 
a statement that the project is not 
located in any 500-year floodplain, as 
designated on FEMA maps. While 
applications that fail to meet the 
requirements of subparagraphs (A) and 
(B) of this paragraph (b){4)(iv) may be 
corrected after the submission of the 
application in accordance with 
paragraph (a) of this section above, 
applications that donot contain the 
required floodplain statement will not 
be eligible for assistance under this part. 
(v} Consistency with government 
plans.—{A) Consistency with local 
government plans, Applicants must. .. 
furnish.a written statement from the unit 
of general local government in which the 
transitional housing is proposed to be - 


. located,.indicating that the preposed.use 


of the structure and site for transitional 
housing is not inconsistent.with any 
plan of the local-government that may. 
have an effect-on the use of the structure 
and site for this purpose. This - 
requirement is satisfied if the applicant 
demonstrates that it made a written 
request to the unit of local government 
for the statement and has not received 
the.statement within 30 days of the 
request: (Applicants must immediately 
forward to HUD any written statement 
received from the unit of local 


government after the expiration of this 


30-day period.) 

(B) Consistency with Comprehensi ve 
Homeless. Assistance Plan. Applicants 
must provide a certification from the 
public official responsible for submitting 
a Comprehensive Homeless Assistance 
Plan for the appropriate jurisdiction (as 
described under § 840.150) stating that 
the proposed project is consistent with 
the applicable Comprehensive Homeless 
Assistance Plan. 

(vi) Displacement. Each applicant 
must certify that its proposed activities 
will not result in the displacement of 
any person or entity. HUD will not fund 
applications that will-cause any 
individual, family, partnership, 
corporation, or association to move from 
real-property or to move its-personal 
property from real property because of 
an-actual or impending-acquisition or 
rehabilitation, in whole or in part, for a 
project. Displacement does not include: 

(A) A move by a residential] tenant- 
occupant to a suitable dwelling unit 
within the same building or within the 
same site, provided that all out-of- 
pocket:expenses related to the move are 
reimbursed by the recipient; or 

(B) A move by an owner-occupant 
who has ‘voluntarily sold his or her real 
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property after being informed in writing 
by the applicant that the applicant 
would not acquire the property if a 
mutually satisfactory agreement of sale 
could not be reached. In such a case, 
however, a move by a tenant-occupant 
of the real property (other than by the 
owner) may constitute displacement. 
(For further information on such owner- 
occupant sales, see 24 CFR Part 42, 
Appendix A, 24 CFR § 42.101(a).) 

(5) Maintenance of effort. Each 
applicant must certify that the use of 
assistance received under this part {and 
State and local government funds used 
to supplement this assistance) complies 
with § 840.125(b). 

(6) Proposal feasibility. Each 
applicant must demonstrate that its 
proposal, when viewed as a whole, is 
operationally feasible and provides 
adequate housing and supportive 
services to serve the purposes of the 
transitional housing program. 

(7) Environmental review. {i} HUD 
will assess the environmental effects of 
each application in accordance with the 
provisions of the National 
Environmental Policy Act of 1969 
(NEPA) (42 U.S.C. 4321) and HUD's 
implementing regulations at 24 CFR Part 
50. Any application that requires an 
Environmental Impact Statement (EIS) 
(generally, these applications that HUD 
determines would have a significant 
impact on the human environment, in 
accordance with the environmental 
assessment procedures at 24 CFR Part 
50, Subpart E) will not pass threshold 
review and will not be eligible for 
assistance under this part. 

(ii) As a result of the environmental 
review, HUD may find that it cannot 
approve an application unless adequate 
measures are taken to mitigate 
environmental impacts. (See e.g., 24 CFR 
Part 51). If such application passes 
threshold review, HUD will consider the 
anticipated time delays in adopting 
appropriate impact mitigation measures 
in the ranking stage of the selection 
process. The environmental review may 
also reveal other information not 
contained in the application that may 
have relevance to the selection process. 
HUD will consider such information in 
the selection process. 

(Approved by the Office of Management and 
= under OMB Control Number 2502- 
0361. 


§840.215 Ranking criteria. 


(a) In general. Applications that fulfill 
each of the threshold requirements of 
§ 840.210 will be assigned a rating score 
and will be placed in ranked order, 
based upon the criteria described in 
paragraph (b) of this section. 


(b) Griteria. Applications will be 
assigned a rating and will be ranked, 
based on the following criteria: 

(1) Applicant capacity. HUD will 
consider the applicant's relative ability 
to carry out activities under the program 
within a reasonable time, and in a 
successful manner, after the execution 
of the grant agreement with HUD. The 
factors HUD will consider in making this 
judgment are discussed in 
§ 840.210(b}(2){iii). HUD will assign the 
greatest number of points under this 
criterion to applicants that have 
experience in establishing and operating 
transitional housing for homeless 
persons and in providing or coordinating 
supportive services for its residents and 
that demonstrate, on the basis of prior 
experience, the greatest ability to carry 
out activities under the program 
expeditiously and successfully. 

(2) Innovative quality of proposal. 
HUD will consider the innovative 
quality of the proposal in providing 
housing and supportive services for 
homeless persons in a manner that 
facilitates their transition to 
independent living. In assessing an 
application under this factor, HUD will 
consider the degree to which the 
applicant demonstrates that: 

(i) The proposal uses a new or 
unusuai approach to transitional 
housing that holds promise of 
successfully facilitating the transition of 
—— persons to independent living; 
an 

(ii) The new or unusual approach that 
the applicant will use would be 
replicable by others. 

(3) Coordination of supportive 
services. HUD will consider: 

(i) The extent to which the applicant 
will use other public or private entities 
to provide appropriate supportive 
services to the residents of the housing; 
or 

(ii) If the services are to be provided 
directly by the applicant, the extent to.« 
which the applicant: 

(A) Will provide the services with 
funds that are obtained from sources 
other than under this program and that 
have not been used as part of the 
applicant's matching contribution (see 
§§ 840.130 and 840.210(b)}{3)f- or 

-(B) Has demonstrated that the 
services are not available or readily 
accessible to the residents from other 
sources. 

HUD will assign the greatest number of 
points under this element to applicants 
that meet one or more of these tests to 
the greatest extent. 

(4) Matching. HUD will consider the 
extent to which the applicant proposes 
to match the amount of assistance to be 
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provided by HUD under the program 
with more than an equal amount of 
funds from other sources. Matching 
requirements are discussed at §§ 840.130 
and 840.210(b)(3). 

(5) Cost effectiveness. HUD will 
consider the extent to which the 
applicant's proposed costs in acquiring 
or rehabilitating housing under the 
program, and in operating the housing 
and providing supportive services: (i) 
are reasonable in relation to the 
rehabilitation performed, the properties 
acquired, and the goods and services 
purchased; and {ii) are effective in 
accomplishing the purposes of the 
project. 


§840.225 Final selection. 

In the final stage of the selection 
process, the highest-ranked applications 
will be considered for final selection in 
accordance with their rank order, as 
determined under § 840.215. If the top- 
rated applications under the ranking 
criteria described above involve 
projects that predominantly serve one 
geographic area, primarily serve one 
homeless population, or are 
substantially of the same project size {in 
terms of the number of homeless 
persons served), HUD may substitute 
one or more other highly-rated 
applications to ensure reasonable 
variety in the demonstration. 


Subpart E—Program Requirements 


§840.300 Grant agreement. 

(a) General. The duty to provide 
transitional housing in accordance with 
the requirements of this part will be 
incorporated in a grant agreement 
executed by HUD and the recipient. 

(b) Enforcement. HUD will enforce the 
obligations in the grant agreement 
through such action as may be 
appropriate. For recipients that are 
private nonprofit organization receiving 
assistance in the form of an acquisition/ 
rehabilitation advance or a moderate 
rehabilitation grant, restrictions 
regarding the use of structures will be 
contained in covenants recorded in the 
land records of the jurisdiction in which 
the structure is located. 


§840.305 Required agreements. 

Each recipient of transitional housing 
assistance must agree: 

(a) To operate the transitional housing 
in accordance with this part. 

(b) To conduct an ongoing assessment 
of the supportive services required by 
the residents of the project. 

(c) To provide such residential 
supervision as HUD determines is 
necessary to facilitate the adequate 
provision of supportive services to the 
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residents of the housing throughout the 
term of the commitment to operate 
transitional.housing. Such residential 
supervision may include the 
employment of a full--or part-time 
residential supervisor with sufficient 
knowledge to provide or to supervise the 
provision of, supportive services to the 
residents of the transitional housing. 

(d):To use the structure.for which 
assistance is provided as transitional 
housing for not less than 10 years 
following the date of initial occupancy. 

(e) To provide safe and sanitary 
housing, and to comply with all State 
and local housing codes, licensing 
requirements, and other requirements in 
the jurisdiction in which the housing is 
located regarding the condition of the 
structure and the operation of the 
transitional housing (except as provided 
in § 840.325). 

(f} To keep any records and make any 
reports that HUD may require. HUD 
may require recipients of transitional 
housing assistance to monitor former 
residents, for a reasonable time set by 
HUD, to determine whether former 
residents made successful transitions to, 
and continue to reside in, permanent 
housing. 


§840.310 Term of commitment and 
repayment of advance. 

(a) General. All projects must be 
operated as transitional housing in 
accordance with this part for a term of 
at least 10 years from the date of initial 
occupancy. 

(b) Repayment of advance: {1} The 
recipient of an acquisition/rehabilitation 
advance under § 840.105 must repay the 
advance in the amount prescribed under 
paragraph (b){2) of this section and in 
accordance with the terms prescribed by 
HUD. 

(2) The recipient must repay the full 
amount of the acquisition/rehabilitation 
advance if the project is used for 
transitional housing for less than 10 
years following the date of initial 
occupancy. For each full year that the 
project is used for transitional housing 
following the expiration of this 10-year 
period, the amount that the recipient 
will be required to pay will be reduced 
by one tenth of the original advance. If 
the project is used for transitional 
housing for 20 years following the date 
of initial occupancy, the recipient will 
not be required to repay any portion of 
the acquisition/rehabilitation advance 
under this section. 

(3) Upon the recipient's written 
request, HUD may détermine that a 
project is no longer needed for use as 
transitional housing, and may approve 
an.alternate use of the project for the 
direct benefit of lower income persons.- 


For the purposes of determining the 


- amount of the recipient's repayment 


obligation, such a project will continue 
to be treated as transitional housing as 
long as it is used for the enecoved 
alternate purpose. 

(c) Successor-recipients. A recipient 
may select a successor to provide 
transitional housing in accordance with 
the recipient's obligations under this 
part. A successor-recipient must be 
approved by HUD before operation of 
the project may be transferred. Any 
obligations for the repayment of 
advances and for the prevention of 
undue benefits may remain with the 
original recipient or may be transferred 
to the successor-recipient, depending on 
the terms of the HUD approval. 

(d) Calculation of term of 
commitment. The 10-year operating term 
commences on the date of initial 
occupancy. 


§ 840.312 Casualty insurance. 
The recipiént must obtain, and 


‘maintain in force, property casualty 


insurance, with HUD named as 
beneficiary, in an amount at least equal 
to the amount of the acquisition/ 
rehabilitation advance or the moderate 
rehabilitation grant provided to the 
recipient. 


§ 840.313 Eminent domain. 


A ‘recipient whose structure is taken 
by eminent domain must repay the 
‘acquisition/rehabilitation advance or 
the moderate rehabilitation grant 
provided to the recipient, to the extent 
that funds are available from the 
eminent domain proceeding. 


§ 640.315 Prevention of undue benefits. 


(a) General. If assistance in the form 
of an acquisition/rehabilitation advance 
or a moderate rehabilitation grant is 
provided for a project and the project is 
sold or otherwise disposed of during the 
20 years following initial occupancy, the 
recipient must comply with such terms 
and conditions as HUD may prescribe to 
prevent the recipient from unduly 
benefitting from the sale or the 
disposition. 

(b) Exception. This section does not 
apply to sales or dispositions that result 
in the continued use of the project for 
the direct benefit of lower income 
persons or where all proceeds from the 
sale or disposition are used to provide 
supportive housing. 


§ 840.320 Resident rent. 

Each homeless individual residing in 
transitional housing is required to pay 
as rent an amount determined in 
accordance with Section 3fa) of the 
United States Housing Act of 1937. 
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Under Section 3{a), each resident must 
pay as rent the highest of: 

(a) 30 percent of the family's monthly 
adjusted income (adjustment factors 
include the number of people in the 
family, age of family members, medical 
expenses, and child care expenses); 

(b} 10 percent of the family’s monthly 
income; or 

(c) If the family is receiving payments 
for welfare assistance from a public 
agency and a part of the payments, 
adjusted in accordance with the family’s 
actual housing costs, is specifically 
designated by the agency to meet the 
family’s housing costs, the portion of the , 
payments that is designated. 


As part of its technical assistance under 
§ 840.120, HUD will provide successful 
applicants with information and 
assistance concerning the calculation of 
resident rent. 


§ 840.325 Resident discharge. 


(a) Preemption. No State or local law, 
ordinance, or regulation shall have any 
force or effect to the extent that it 
prohibits, or has the effect of 
prohibiting, recipients from discharging 
residents from transitional housing at 
the end of the HUD-approved limit on 
the stay of residents in the housing. 

(b) Resident contact. The recipient 
must execute a contract with each 
resident individual or family before 
admission to transitional housing. The 
contract must provide that the resident's 
length of stay will be limited to a stated 
time period approved by HUD, and that 
no State or local law, ordinance, or 
regulation shall have any force or effect 
to the extent that it prohibits, or has the 
effect of prohibiting, the recipient from 
discharging the resident at the end of the 
stated time period. The contract may 
contain such other terms and conditions 
governing the relationship between the 
recipient.and the resident as are 
consistent with this part and agreed 
upon by the recipient and the resident. 

(c) Notice of discharge at end of HUD- 
approved residency period. Not less 
than 30 calendar days before the end of 
the HUD-approved limit on the stay of 
the resident, the recipient must give the 
resident written notice that he or she 
will be discharged from the transitional 
housing at the end of the residency 
period, and will not be permitted to 
remain in the project-after that time. The 
notice must be personally served on the 
resident, must state the date of the 
proposed discharge, and must inform the 
resident that he or she may request 
review of the proposed discharge date. 
Any request for such review must be 
made not later than 10 calendar days 
before the end of the residency period, 
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and the review shall be limited to a 
determination of whether the recipient 
has calculated the resident's period of 
residence correctly. 

(d) Recipient review. If the resident 
requests the recipient to review the 
discharge date contained in the notice, 
the recipient shall recompute the length 
of time that the individual or family has 
been a resident of the transitional 
housing and compare that period to the 
HUD-approved limit on residency. If the 
recipient determines that the discharge 
date in the notice is too early, the 
recipient shall withdraw the discharge 
notice and notify the resident of this 
action. Notice must be in writing and 
personally served upon the resident not 
later than five days before the discharge 
date in the notice of discharge. 
Withdrawal of a discharge notice under 
this clause shall not have any effect 
upon the recipient's service of any 
subsequent discharge notice on the 
resident. . 


§ 840.330. Applicability of other Federal 
. Fequirements. 

Use of assistance provided under this 
part must comply with the following 
additional requirements: 

(a) Nondiscrimination and equal 
opportunity. The nondiscrimination and 
equal opportunity requirements that 
apply te the Program are discussed 
below. Notwithstanding the 
permissibility of proposals that serve 
designated populations of homeless 
persons, recipients serving a designated 
population of homeless persons are 
required, within the designated 
population, to comply with these 
requirements for nondiscrimination on 
the basis of race, color, religion, sex, 
national origin, age, and handicap. 

(1) The requirements of Title VIII of 
the Civil Rights Act of 1968 (42 U.S.C. 
3601-19) (Fair Housing Act) and 
implementing regulations; Executive 
Order 11063 (Equal Opportunity in 
Housing) and implementing regulations 
at 24 CFR Part 107; and Tithe VI of the 
Civil Rights Act of 1964 (42 U.S.C. 2000d) 
(Nondiscrimination in Federally 
Assisted Programs) and implementing 
regulations issued at 24 CFR Part 1; 

(2) The prohibitions against 
discrimination on the basis of age under 
the Age Discrimination Act of 1975 (42 
U.S.C. 6101-07} and implementing 
regulations at 24 CFR Part 146, and the 
prohibitions against discrimination 
against handicapped individuals under 
section 504 of the Rehabilitation Act of 
1973 (29 U.S.C, 794); 

(3) The requirements of Executive 
Order 11246 (Equal Employment 
Opportunity) and tne regulations issued 
under the Order at 41 CFR-Chapter 60; 


(4): The requirements of section 3 of 
the Housing and Urban Development 
Act of 1968, 12 U.S.C. 1701u 
(Employment Opportunities for Lower 
Income Persons in Connection with 
Assisted Projects); and 

(5) The requirements of Execution 
Orders 11625, 12432, and 12138. 
Consistent with HUD's responsibilities 
under these Orders, recipients must 
make efforts to encourage the use of 
minority and women’s business 
enterprises in connection with funded 
activities. 

(6) If the procedures that the recipient 
intends to use to make known the 
availability of the transitional housing 
are unlikely to reach persons of any 
particular race, color, religion, sex, age, 
national origin, or handicap, who may 
qualify for admission to the housing, the 
recipient must establish additional 
procedures that will ensure that these 
persons are made aware of the 
availability of transitional housing 
opportunities. The recipient must also 
establish additional procedures that will 
ensure that interested persons can 
obtain information concerning the 
existence and location of services and 
facilities that are accessible to 
handicapped persons. 

(b) Environmental. The National 
Environmental Policy Act of 1969, the 
related authorities in 24 CFR Part 50, 
and the Coastal Barriers Resources Act 
of 1982 (16 U.S.C. 3601) are applicable to 
proposals under this program. 

(c) Applicability of OMB Circulars. 
The policies, guidelines, and 
requirements of OMB Circular Nos. A- 
87 and A-102 (as set forth in 24 CFR Part 
85) apply to the acceptance and use of 
assistance under the program by States, 
metropolitan cities, urban counties, 
governmental entities, and tribes. and 
OMB Circular Nos. A-110 and A-122 - 
apply to the acceptance and use of 
assistance by private nonprofit 
organizations, except that the 
requirements of 24 CFR 85.24 are__ 
modified by § 840.130, and the 
requirements of 24 CFR 85,31 are 
modified by §§ 840.310 and 840.315. , 
Under-§ 840.130, program income is 
authorized to be used in accordance 
with 24 CFR 85.25(g)(2). 

(d) Lead-based paint. (1) The 
requirements of the Lead-Based Paint 
Poisoning Prevention Act (42 U.S.C. 
4821-4846) and implementing regulations 
at 24 CFR Part 35 (except as superseded 
in n paragraph (d)(2), below) apply to the 

am. 

"2it) This paragraph implements the 
provisions of section 302 of the Lead- 
Based Paint Poisoning Prevention Act, 
42 U.S.C. 4822, by establishing 
procedures to eliminate, as far as . 
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practicable, the hazards of lead-based 
paint poisoning with respect to 
structures for which assistance is 
provided under this program. This 
paragraph is promulgated under 24 CFR 
35.24(b)(4) and supersedes, with respect 
to the program, the requirements 
prescribed in Subpart C of 24 CFR Part 
35: The requirements of this paragraph 
apply to structures that will be occupied 
by children under seven year of age. 

(ii} The following definitions apply to 
this paragraph (d): 

Applicable suface means all intact 
and nonintact exterior and interior 
painted surfaces of.a residential 
structure. 

Chewable surface means all 
chewable, protruding painted surfaces 
up to five feet from the floor or ground, 
which are readily accessible to children 
under seven years of age: e.g., 
protruding corners, windowsills and 
frames, doors and frames, and other 
protruding woodworks. 

Defective paint surfaces means paint 
on applicable surfaces that is cracking, 
scaling, chipping, peeling, or loose. 

Elevated blood lead level or EBL 
means excessive absorption of lead: i.e., 


- a confirmed concentration of lead in 


whole blood of 25 ug/dl (micropgrams of 
lead per deciliter of whole blood) or 
greater. 

Lead-based paint means a paint 
surface, whether or not defective, 
identified as having a lead content 
greater then or equal to 1 mg/cm?. 

(iii) In the case of a structure 
constructed before 1978 or substantially 
rehabilitated prior to 1978, the applicant 
must inspect the structure for defective 
paint surfaces before it submits an 
application. Recipients must inspect 
assisted structures at least annually 
during the term of their operating 
commitment to HUD. If defective paint 
surfaces are found, treatment in 
accordance with 24 CFR 35.24(b)(2)(ii) is 
required. Correction of defective 
surfaces found during the initial 
inspection must be completed before 
initial occupancy of the project. 
Correction of defective paint conditions 
discovered at periodic inspection must 
be completed within 30 days of their 
discovery. When weather conditions 
prevent completion of repainting of. 
exterior surfaces within the 30-day 
period, repainting may be delayed, but 
covering or removal of the defective 
paint must be completed within the 


_ prescribed period. 


(iv) In the. case of a structure 


_ constructed before 1978 or substantially 


rehabilitated prior to 1978, if the 


. recipient is presented with test results 


that.indicate: that a:child under the age 
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of seven years occupies the structure 

and has an elevated blood lead level 

(EBL), the recipient.must cause the unit 
to be tested for lead-based paint on 

chewable surfaces. Testing must be .. 

* conducted by a State or local health or 
housing agency, by an inspector 
certified or regulated by a State or local 
health or housing agency, or an 
organization recognized by HUD. Lead 
content must be tested by using an X- 
ray flourescene analyzer (XRF) or other 
method at by HUD: Test 
readings of 1 mg/cm? or higher using an 
XRF shall be considered positive for 
presence of lead-based paint. Where 
lead-based paint on chewable surfaces 
is identified, covering or removal of the 
paint surface in accordance with 24 CFR 
35.24{b)}{2)(ii) is _— 

{v) In lieu of the procedures set forth 
in the preceding clause, the recipient 
may, at its discretion, abate all interior 
and exterior chewable surfaces in 
accordance with the methods set out at 
24 GFR 35.24{b)(2)(ii). 

(vi) The recipient must take 
appropriate action to protect tenants _ 
from hazards associated with abatement 
procedures. 

(vii) The recipient must keep a copy of 
each inspection report for at least three 

-years. If a unit requires testing, or 
treatment of chewable surfaces based 
on the testing, the recipient must keep 
the test results ‘and, if applicable, the 
certification of treatment, indefinitely. 
The records must indicate which 
chewable surfaces in-the units have 
been tested or treated. If records 
establish that certain chewable surfaces 
were tested, or tested and treated, in © 
accordance with the standards 
prescribed in this section, these surfaces 
do not have to be tested or treated at 
any subsequent time. 

{e) Conflicts of interest. In addition to 
conflict ~ interest requirements in OMB 
Circulars A-102 and 24 CFR Part 85, no 
person: 

_(1) Who is an employee, agent, 
consultant, officer, or elected or 
appointed official of the recipient, that 
receives assistance under the program 
and who exercises or has exercised any 
functions or responsibilities with respect 
to assisted activities or 

(2) Who is in a position to participate 
in a decisionmaking process or gain 
inside information.with regard to such 
activities, may obtain a personal or 
financial interest or benefit from the 
activity, or have an interest in any 
contract, subcontract, or agreement with 
respect thereto, or the proceeds 
thereunder, either for him or herself or 
for those with whom he or she has 
family or business ties, during his or her. 
tenure or for one year thereafter. 


(f) Use of debarred, suspended, or 
ineligible contractors. The provisions of 
24 CFR Part 24 apply to the employment, 
engagement of services, awarding of 
contracts; or funding of any contractors 
or subcontractors during any period of 
debarment, suspension, or placement in 
ineligibility status. 

(g)} Audit. The financial management 
systems used by States, metropolitan 
cities, urban counties, governmental 
entities and tribes that are recipients 
under this program must provide for 
audits in accordance with 24 CFR Part 
44, Private nonprofit organization 
recipients are subject to the audit 
requirements of OMB Circular A~110. 
HUD may perform or require further and 
additional audits as it finds necessary or 
appropriate. 

- (h) Intergovernmental review. The 
requirements for intergovernmental 
review in Executive Order No. 12372 
and the implementing regulations at 24 
CFR Part 52 are not applicable to 
applications under this program. 

' (i) Davis-Bacon Act. The provisions of 
the Davis-Bacon Act (40 U.S.C. 276a- 
276a-5) do not apply to the program. 


Subpart F—Administration 


: §840.400 Obligation of funds, funding 


amendments, and deobligation. 

(a). Obligation of funds. When HUD 
selects an application for funding and 
notifies the recipient, it will obligate 
funds to cover the amount of the 
approved acquisition/rehabilitation 
advance, moderate rehabilitation grant 
and (for up to five years) annual 
operating costs. 

(b) Jncreases.:After the initial 
obligation of funds, HUD will not make 
any upward revisions to the amount 
obligated for the acquisition/ 
rehabilitation advance, the moderate 
rehabilitation grant or the annual 
operating costs. 

(c) Deobligation. (1). HUD may 
deobligate amounts for the acquisition/ 
rehabilitation advance or the moderate 
rehabilitation grant: 

(i) If the actual total costs of 
acquisition, substantial rehabilitation, 
acquisition and rehabilitation, or 
moderate rehabilitation, are less than 
the total cost anticipated in the 
application; or 

(ii) If proposed acquisition and 
rehabilitation activities are not begun or 
completed within a reasonable time 
after selection. - : 

(2)(i) HUD may deobligate the 
amounts for annual operating costs in 
any year following the first year of 
operations, based on the recipient's 
actual operating cost experience. 
Additionally, if a recipient's operations 
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generate a substantial amount of 
resident rent (see § 840.320), HUD may 
adjust the operating costs allowed under 
the grant agreement déwnward, to the 
extent of the rent received in excess of 
that anticipated and budgeted in the 
application. 

(ii) HUD may deobligate the amounts 
for annual operating costs if the 
proposed transitional housing 
operations are not begun within a 
reasonable time following selection. 

(3) If; as a result of an audit, HUD 
determines that the recipient has 
expended funds for uses that are 
ineligible under this part, HUD may 
adjust or deobligate funding amounts, as 


* appropriate, to recover.the ineligible 


costs. 

(4) The grant agreement will set forth 
in detail other circumstances under 
which funds may be deobligated and 
other sanctions may be imposed. 

(5) HUD may: 

(i) Readvertise the availability of 
funds that have been deobligated under 
this section in a notice of fund 
availability under § 840.200; or 

(ii) Reconsider applications that were 
submitted in response to the most 
recently published notice of fund 
availability, and select applications for 
funding with deobligated funds. Such 
selections will be made in accordance 
with §§ 840.207-840.225. 

2. Part 841 is added to read as follows: 


PART 841—PERMANENT HOUSING 
FOR HANDICAPPED HOMELESS 
PERSONS 


Subpart A—General 


Sec... .. 
841.1 Applicability and scope. 
841.5 Definitions. 


Subpart B—Assistance Provided 


841.100 Types of assistance. 

841.105 Acquisition/rehabilitation 
advances. 

841.110 ‘Moderate rehabilitation grants. 

841.115 Technical assistance. 

841.120 Limitations on use of assistance. 

841.125 Matching requirements. 

841.130 Assistance under other HUD 
programs. 


Subpart C—Comprehensive Homeless 

Assistance Pian 

841.150. Comprehensive Homeless — 
Assistance Pian. 


Subpart D—Application and Selection 
Process 


841.200 
841.205 
841.207 
841.210 
841.215 
841.225 


Notice of fund availability. 
Application requirements. . 
Selection process. 
Threshold requirements. 
Ranking criteria. 

Final selection. ~ 
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Subpart E—Program Requirements 

841.300 Grant agreement. 

841.305 Required agreements. 

841.310 Term of commitment and repayment 
of advance. 

841.312 Casualty insurance. 

841.313 | Eminent domain. 

841.315 Prevention of undue benefits. 

841.320 Resident rent. 

841.325 Number of residents. 

841.330 ' Applicability of other Federal 
requirements. 


Subpart F—Administration 


841.400 Obligation of funds, funding 
amendments, and deobligation. 


Authority: Section 426, Stewart B. 
McKinney Homeless Assistance Act (Pub..L. 
100-77); sec. 7(d}, Department of Housing and 
Urban Development Act (42 U.S.C. 3535(d)). 


Subpart A—General 


§ 841.1 Applicability and scope. 

(a) General. The Supportive Housing 
Demonstration program contained in 
Subtitle C of Title IV of the Stewart B. 
McKinney Homeless Assistance Act is 
designed to develop innovative - 
approaches for providing supportive 
housing, especially to deinstitutionalized 
homeless individuals, homeless families 
with children, and homeless individuals 
with mental disabilities and other 
handicapped homeless persons. It is 
designed to determine: 

(1) The cost of acquisition, 
rehabilitation, acquisition and 
rehabilitation, or leasing of existing 
structures for the provision of supportive 
housing; 

(2) The cost of operating such housing 
and providing supportive services to the 
residents of such housing; 

(3) The social, financial, and other 
advantages of such housing as a means 
of assisting homeless individuals; and 

(4) The lessons that the provision of 
supportive housing might have for the 
design and implementation of housing 
programs that serve homeless 
individuals and families with special 
needs, particularly deinstitutionalized 
homeless individuals, homeless families 
with children, and homeless individuals 
with mentai disabilities and other 
handicapped homeless persons. 

A central purpose of the Supportive 
Housing Demonstration program is to 
provide supportive housing for 
deinstitutionalized homeless individuals 
and other homeless individuals with 
mental disabilities. 

(b) The Supportive Housing 
Demonstration program consists of two 
components: permanent housing for 
handicapped homeless persons-and, 
transitional housing. This part 
implements the program for permanent 
housing for handicapped homeless 


persons. Part 840 implements the 
transitional housing program. - 


§841.5 Definitions. 

As used in this part: 

Applicant means the State in ‘wikiais 
permanent housing for handicapped 
homeless persons is to be located. 

Comprehensive Homeless Assistance 
Plan or Plan means the Comprehensive 
Homeless Assistance Plan established 
by Subtitle A of Title IV of the Stewart 
B. McKinney Homeless Assistance Act 
(Pub. L. 100-77, approved July 22; 1987). 

Date of initial occupancy means the 
date that the project is initially occupied 
by a homeless person for whom 
assistance is provided under this part. 

Handicapped homeless person means 
a handicapped person who: 

(a) Is a homeleés individual; 

(b) Is currently not a homeless 
individual but who is at risk of 
becoming a homeless individual; or 

(c} Has been a resident of transitional 
housing assisted under the Transitional 
Housing Demonstration program 
guidelines published June 9, 1987 (52 FR 
21743). 

This term may include a homeless 
family, if the head of the family (or the 
spouse of the head of the family) is a 
handicapped homeless person. 

Handicapped or Handicapped person 
means any individual having an 
impairment that is expected to be of 
long- continued and indefinite duration, 
is a substantial impediment to his or her 
ability to live independently, and is of a 
nature that the ability to live 
independently could be improved by a 
stable residential situation. This term 
includes: 

(a) An individual who is 
developmentally disabled, i.e., an 
individual who has a severe chronic 
disability that: 

(1) Is attributable to a mental or 
physical inipairment or combination of 
mental and physical impairments; 

(2) Is manifested before the person 


- attains age 22; 


(3) Is likely to continue indefinitely: 

(4) Results in substantial functional 
limitations in three or more of the 
following areas of major life activity: 

(i) Self-care, 

(ii) Receptive-and expressive 
language, 

(iii) Learning, 

(iv) Mobility, 

(v) Self-direction, 

(vi) Capacity for indepoadelt living, 
and 

(vii): Economic self-sufficiency: and 

(5) Reflects the person’s need for a © 
combination and sequence of special, 
interdisciplinary, or generic care, 
treatment, or other services that are of 
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lifelong or extended duration and are . 
individually planned and coordinated. 
(b)-An individual who is chronically 
mentally ill, i.e.; an individual who has a 
severe and persistent mental or 
emotional impairment that seriously 
limits his or her ability to live 
independently (e.g:, by limiting 
functional capacities relative to primary 
aspécts of daily living such as personal 


relations, living arrangements, work, or 


recreation), and whose impairment 
could be improved by more suitable 
housing conditions. 

(c) A handicapped person who also 
suffers from alcoholism or drug 
addiction. 

Homeless means: 

(a}.An individual or family that lacks 
a fixed, regular, and adequate nighttime 
residence; or 

(b).An individual or family that has a 
primary nighttime residence that is: 

(1) A supervised publicly or privately 
operated shelter designed to provide 
temporary living accommodations 
(including welfare hotels, congregate 
shelters, and transitional housing for the 
mentally ill); 

(2) An institution that provides a 
temporary residence for individuals 
intended to be institutionalized; or 

(3) A public or private place not 
designed for, or ordinarily used as, a 
regular sleeping accommodation for 
human beings. The term does not’ 
include any individual imprisoned or 
otherwise detained under an Act-of the 
Congress or a State law. 

HUD means the Department of 
Housing and Urban Development. 

Moderate rehabilitation means the 
rehabilitation of a project that involves 
a total HUD expenditure that does not 
exceed the limitations described under 
§ 841.110. 

Permanent housing for. iaitlicnieed 
homeless persons or permanent housing 
means a project assisted under this part 
that provides community-based, long- 
term. housing and supportive services for 
not more, than eight handicapped 
homeless persons and that is carried out 
by a project sponsor. All or part-of the 
supportive services may be provided 
directly by-the recipient or the project 
sponsor, or by arrangement with public 
or private service providers. 

Private nonprofit organizatidn means 
a secular or religious organization; no 
part of the net earnings of which may 
inure to the benefit of any. member, 
founder, contributor; or. individeal The 
organization must:. .- 

(a) Have a voluntary. board; 

{b)(1) Have'a‘functioning accounting 
system that is operated in accordance 
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’ with generally secapted nenounting 
principles, .or 

(2) Designate:an entity that will 
maintain a functioning accounting -- 

. system for the.organization in 
accordance with generally accepted 
accounting principles; and 

(c) Practice nondiscrimination in the 
provision-of assistance under the 
permanent housing program in 
accordance with the authorities 
described in §.841.330{a). 

Project-means one or more existing 
structures, or parts of one or more 
existing structures, owned or leased by 
the project sponsor (or by the recipient) 
for use in connection with permanent 

housing for handicapped homeless 
persons. The project must be: 

(a) A group home designed solely for 
housing handicapped homeless persons, 
or 

(b) Dwelling units in a rental 
apartment building, a condominium 
project or a cooperative project. . 

Project sponsor means a private 
nonprofit organization that the Governor 
or other chief executive official of the 
applicant approves as to finaicial 
responsibility. The project sponsor must 
operate the permanent housing for 
handicapped homeless persons, and 
must provide (or coordinate the 
provision of) supportive services to the 
residents of such housing. 

Recipient means the applicant that 
executes a grant agreement with HUD. 
The recipient provides assistance to the 
project sponsor for.the operation of 
permanent housing for handicapped 
homeless persons and facilitates the 
provision of necessary supportive 
services to the residents of the 
permanent housing. 

Rehabilitation means labor, materials, 
tools, and other costs of improving 
structures to a level that meets or 
exceeds applicable State and local 
government health and safety standards. 
Rehabilitation includes repairs directed 
toward an accumulation of deferred ' 
maintenance, replacement of principal 

. fixtures and components of existing 
structures, installation of security 
devices, and improvement through 
alterations or additions to, or 
enhancement of, existing structures, 
includitig improvements to increase the 
efficient use of energy in structures. 

Rehabilitation does not include minor or 
routine repairs or cosmetic oo or 
imprevements. 

State means any of ‘the antennal States, 
the District ‘of Columbia; the 
Commonwealth of Puerto Rico, the 
Virgin Islands, Guam, American Samoa, 
the Northern Mariana Islands, the Trust 
Territory. of the Pacific Islands, and any 


other territory. or possession of-the 
United States: 

Substantial rehabilitation means the 
rehabilitation of a project that involves 
a tatal HUD expenditure in excess of the 
limitations described under § 841.110. 

Supportive services means services 
provided to residents of permanent 
housing. Supportive services must be 
proposed by the applicant in its 
application and approved by HUD; must 
address the special needs of the 
handicapped homeless persons to be 
served by-the project; and must assist in 
accomplishing the purposes of ~— 
permanent Housing. Supportive services 
may include: 

(a) Medical and peychological 
counseling and supervision; 

(b) Employment counseling;- 

(c) Nutritional counseling; 

(d) Assistance in obtaining other 
Federal, State, and local assistance 
available for residents of permanent 
housing facilities, including mental 
health benefits; employment counseling; 
medical assistance; Veterans’ benefits; 
and income support assistance, such as 
Supplemental Security Income benefits, 
Aid to Families with Dependent 
Children, General Assistance, and Food 
Stamps; and 

(e) Other serivces, such as child care, 
transportation, job placement and job 
training. ; 


Subpart B—Assistance Provided 


§ 841.100 Types of assistance. 


(a) Types of assistance available. 
Three types of assistance are available 
for permanent housing for handicapped 
homeless persons: acquisition/ 
rehabilitation advances, moderate 
rehabilitation grants, and technical 
assistance. 

(b) Eligibility for more than one type 
of assistance. For each project assisted 
under this part, the applicant may be 
eligible for either.an acquisition/ 
rehabilitation advance or a moderate 
rehabilitation grant, but not both. 
Technical assistance will be available 
only in connection with an acquisition/ 
rehabilitation advance or a moderate 
rehabilitation grant. 


§ 841.105 Acquisition/rehabilitation 
advances. 


(a) Use. HUD will ailaaeit sums to 
recipients to.defray the cost of the 
acquisition, substantial rehabilitation, or 
acquisition and rehabilitation of existing 
structures. selected by the recipients for 
use in the provision.of permanent 
housing for‘handicapped homeless 
persons. 


23917. 


‘~ {b} Amount.’ The. acquisition/: 
rehabilitation advance may not exceed 
the lesser of 

(1) $200,000; or 

(2) 50 percent of the aggregate cost of 
acquisition, substantial rehabilitation, or 
acquisition and rehabilitation {see 
§ 841.125 for a-full discussion of the 50 
percent matching requirement). 

(c) Terms_of the advance. Advances 
dre interest-free, and if the conditions 
described in § 841.310 are met, are not 
subject to repayment. The sale or 
disposition of a-structure acquired or 
rehabilitated with an advance is subject 
to the requirements of § 841.315. 


§ 841.110 Moderate rehabilitation grants. 

(a) Use. HUD will make grants to 
recipients to defray the cost of 
rehabilitation of existing structures 
selected by the recipients for use in the 
provision of permanent housing for 
handicapped homeless persons. 

(b) Amount. (1) The moderate 
rehabilitation grant may net exceed the 
lesser of: 

(i) The project limit; or 

(ii) 50 percent of the cost of 
rehabilitation (see § 841.125 for a full 
discussion of the 50 percent matching 
requirement). 

(2) For purposes of this section, 
“project limit” means the amount 
determined by HUD by multiplying the 
number of units of each unit type in the 
project tires the unit cost for that unit. 
The cumulative total for all unit types is 
the project limit. The unit cost limits are: 

(i)'$5,000: 

(A) Per bedroom unit, in single room 
occupancy housing (i.e., a unit which 
contains no sanitary facilities or food 
preparation facilities, or which contains 
one but not both types of facilities, and 
which is suitable ‘for occupancy by a 
single individual); 

(B) Per bedroom unit, in a group home; 
or 

(C) Per unit without a bedroom, in 
other types of projects; and 

(ii) $7,000 per unit with one or more 
bedrooms, in other types of projects. 

(c) Terms of the grant. The sale or 
disposition of a structure rehabilitated 
with a grant under this section is subject 
to the requirements of ’§ 841.315. 


§ 641.115 Technical assistance, 


Technica! assistance will be offered 
only in connection with an award of 
funds under § 841.105 or § 841.110. 
Technical assistance is offered to 
recipients through HUD field offices in 
such matters as the computation of 
resident rent under § 841.320, 
compliance with other Federal 
requirements’ under.§ 841.330, and 
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engineering recommendations and other 
advice on rehabilitation plans and work 
write-ups. HUD will also facifitate the 
exchange of information among 
recipients and program sponsors, and 
help recipients and program sponsors to 
learn from the experience of other 
participants in the program. 


§ 841.120 Limitations on use of 
assistance. 

(a) Funding of existing housing 
facilities and programs. {1} HUD will 
not provide acquisition/ rehabilitation 
advances or moderate rehabilitation 
grants for existing facilities or programs 
that currently serve homeless persons, 
unless the applicant proposes: 

(i) A substantial increase in the 
number of handicapped homeless 
persons for whom permanent housing 
will be provided {subject to the 
limitation on the number of residents 
contained im §841.325); or 

(ii) A substantial change im the use of 
existing facilities, e.g., if existing 
facilities for the homeless that are not 
currently used for permanent housing 
(such as an emergency shelter for the 
homeless) will be used to provide 
permanent housing, or if an applicant 
currently providing permanent housing 
for one population of handicapped 
homeless persons proposes to serve an 
additional or alternative segment of the 
handicapped homeless population. 

(2} If an application seeking funding of 
existing housing facilities and programs 
is selected for funding, assistance under 
this part will be limited to 50 percent of 
the cost of acquisition/rehabilitation or 
50 percent of the cost of moderate 
rehabilitation, attributable to the 
increase number of handicapped 
homeless persons for whom permanent 
housing would be provided, the 
increased level of supportive services to 
be provided, or the change in use. 

(b) Maintenance of effort. No 
assistance received under this part (or 
any State or local government funds 
used to supplement this assistance} may 
be used to replace funds provided in the 
State nuder any State or local 
government assistance program, if the 
funds provid€d under the State or local 
government assistance program were 
used to assist handicapped persons, 
homeless individuals, or handicapped 
homeless persons during the calendar 
year preceding the date of the 
application, or were designated for such 
use through an official action of the 
applicable governmental entity during 
the calendar year preceding the date of 
the application. 

(c) Leases. {1} Acquisition/ 
rehabilitation advances are not 


available to defray the costs of 
acquiring a lease on existing property. 

(2) Acquisition/rehabilitation 
advances and moderate rehabilitation 
grants are available for the 
rehabilitation of leased property. To 
receive an aequisition/ rehabilitation 
advance or a moderate rehabilitation 
grant, the lease must run for a term of at 
least 10 years after the date of initial 
occupancy of the housing. 

(d) New construction. Assistance 
under this part may not be used for the 
new construction of housing. Assistance 
is limited to permanent housing 
provided in existing structures. 

(e) Primarily religious organizations— 
(1) Provision of assistance. {i} HUD will 
not provide assistance to a recipient 
that will use a project sponsor that is a 
primarily religious organization, unless 
the primarily religious organization 
agrees to provide housing and 
supportive services in a manner that is 
free from religious influence and in 
accordance with other conditions 
described in the grant agreement: 

(ii) HUD will not provide assistance to 
a recipient that will use a project 
sponsor that is a primarily religious 
organization, if the assistance will be 
used to acquire a structure to be owned 
by the project sponsor or to rehabilitate 
a structure owned by the project 
sponsor. 

(2) Permanent housing provided in 
structures owned by primarily religious 
organizations. The acquisition/ 
rehabilitation advance and the moderate 
rehabilitation grant may not be used to 
rehabilitate a structure that is owned by 
a primarily religious organization, 
unless; 

(i) The structure {or portion of the 
structure) that is to be rehabilitated with 
the HUD assistance has been leased to a 
wholly secular private nonprofit 
organization that will serve as the 
project sponsor, or to the recipient; 

(ii} The HUD assistance will be 
provided to the project sponsor or to the 
recipient to make the impfovements, 
rather than to the primarily religious 
organization; 

(iii) The leased structure wiil be used 
exclusively for secular purposes 
available to all persons regardless of 
religion; 

(iv) The lease payments provided to 
the primarily religious organization do 
not exceed the fair market rent of the 
structure without the rehabilitation; 

(v) The cost of improvements that 
benefit any portion of the structure that 
is not used for the provision of 
permanent housing assisted under this 
part will be alocated to and paid for by 
the primarily religious organization; and 
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(vi) The primarily religions 
organization agrees that if the project 
sponsor or the recipient doés not retain 
the use of the leased premises for 
wholly secular purposes for the useful 
life of the improvements, the primarily 
religious organization will pay an 
amount equal to the residual value of 
the improvements to the project sponsor 
or recipient that will remit the amount to 
HUD. 

(3) Assistance to a wholly secular 
private nonprofit organization 
established by a primafily religious 
organization. {i) If a primarily religious 
organization is foreclosed from direct 
participation as a project sponsor under 
the requirements set forth in paragraph 
(e)(2) of this section, the primarily 
religious organization may establish a 
wholly secular private nonprofit 
organization to serve as the project 
sponsor under this part. 

(A) The wholly secular organization 
must agree to provide housing and 
supportive services in a-manner that is 
free from religious influences and in ~ 
accordance with other terms described 
in the grant agreement. 

(B) The wholly secular organization 
may enter into a contract with the 
primarily religious organization to 
provide supportive services for the 
project. In such a case, the primarily 
religious organization must agree in the 
contract to carry out its contractual 
responsibilities in a manner free from 
religious influences and in accordance 
with conditions prescribed by HUD. 

(C} The acquisition/rehabilitation 
advance and the moderate rehabilitation 
grant are subject to the requirements of 
paragraph (2) of this section. 

{ii) HUD will not require the primarily 
religious organization to establish the 
wholly secular organization before the 
selection of the application. In such a 
case, the applicant must name the 
wholly secular organization as the 
project sponsor in the application. In 
determining whether the wholly secular 
organization is financially responsible, 
the applicant may consider the primarily 
religious organization's financial 
responsibility and its commitment to 
provide appropriate resources to the 
project sponsor upon its formation, in 
addition to the other factors listed under 
§ 841.210(b}{2}{ii}(b). The project 
sponsor’s capacity to carry out activities 
under §§ 841.210(b)(2)(iii) and 
841.215(b)(1), may be based on the 
primarily religious organization's 
capacity and its commitment to provide 
appropriate resources to the project _ 
sponsor after its formation. The 
requirement that the recipient or project 
sponsor must have site control 
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(§ 841.210(b){4)(v)(A), may be satisfied if 
the applicant demonstrates that the 
primarily religious organization has site 
control and has a commitment to 
transier control of the site to the 
recipient or the project sponsor 
foliowing selection. Since the wholly 
secular organization will not be in 
existence at the time of the application, 
it will be required to demonstrate that it 
meets the definition of private nonprofit 
organization and has the appropriate 
legal authority to participate in the 
program following selection (see 

§ 841. 210(b)(2) (i) and (iv)). If such an 
application is selected for funding, the 
obligation of funds will be conditioned 
upon the compliance with these 
requirements. 

(f) Structures used for multiple 
purposes. Structures used to provide 
permanent housing may also be used for 
other purposes. For example, a structure 
may contain facilities for an emergency 
shelter as well as permanent housing, 
may be used to provide supportive 
services to the public at large, or may 
include commercial space. Under these 
circumstances, however, the 
acquisition/rehabilitation advance and 
the moderate rehabilitation grant will be 
available only in proportion to the. use of 
the structure for permanent housing. 

{g) Administrative costs. No more 
than five percent of an acquisition/ 
rehabilitation advance or moderate 
rehabilitation grant provided under this 
part may be used for administrative 


purposes. 


§ 841.125 Matching requirements. 

(a) General. (1) The recipient must 
match the assistance provided by HUD 
with at least an equal amount of State or 
local government funds that will be used 
solely for acquisition, rehabilitation or 
moderate rehabilitation. At least 50 
percent of the recipient's matching 
contribution must be State government 
funds. 

(2) HUD may waive all or part of the 
requirement that at least 50 percent of 
the recipient's matching contribution 
must be State government funds, if HUD 
determines that: 

(A) The State is experiencing a severe 
financial hardship that makes it unable 
to provide.50 percent. of the recipient's 
matching contribution and 

(B) The local governments of the areas 
to be served by the project will 
contribute additional funds in an 
aggregate amount equal to the amount of 
the State contribution waived by HUD. 

(3) Except for funds made availabie to 
the State or local government under 
HUD's Community Development Block 
Grant program, funds provided by the 
Federal government under federally 


assisted programs are not State or local 
government funds, and may not be used 
to compute the State or local 
government matching contribution. 

(b) Assistance categories. The 
recipient must fulfill the matching 
requirement for the acquisition/ 
rehabilitation advance and the moderate 
rehabilitation grant..No match is 
required for technical assistance. 

(c) “In-kind” contributions. Matching 
contributions under this section must be 
State or local government funds. “In- 
kind” contributions are excluded from 
the matching computation. 

(d) Other requirements. State or local 
government funds used in the matching 
contribution are subject to.the 
requirements governing the funding of 
existing housing facilities and programs 
and the maintenance of effort 
requirements described at §§ 841.120 (a) 
and (b). 


§$841430 Assistance under other HUD 
programs. 

(a) Supplemental assistance. HUD 
will permit the use of additional 
assistance for permanent housing for 
handicapped homeless persons .in 
connection with the program of 
Supplemental Assistance for Facilities 
to Assist the Homeless contained in 
Subtitle D of Title IV of the Stewart B. 
McKinney Homeless Assistance Act. 

(b) Ineligible projects. HUD will not - 
assist a project under this part if the. 
project involves.a structure that-is 


_assisted, or residents ofthe structure 
_ will receive assistance, under.the United 


States Housing Act of 1937; section 202 
of the Housing Act of 1959; section 
221(d)(3)(BMIR) or section 236 of the 
National. Housing Act; or section 101 of 
the Housing and Urban Development 
Act. 

(c) HUD-owned properties. HUD, in 
cooperation with PHAs and local 
government, will make HUD-owned 
single family properties in its inventory 
available to parties for purchase for use 
in connection with permanent housing 
for handicapped homeless persons. To 
obtain these properties, parties may 
request a listing of available properties 
from the HUD Field Office, Property 
Disposition Branch. If a party wishes to 
purchase a property or properties, it 
must request the PHA or unit of local 
government to enter into a lease/option 
agreement with HUD: Under the terms 
of the agreement, HUD will lease the 
property to the PHA or unit of local 
government for six months for one 
dollar. The lease/option agreement will - 
state that the PHA or unit of local 
government may purchase the property 
at a stated price during the lease period, 
and will require the PHA or unit of local 
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government to assign all rights under the 
agreement to the party. Applicants 
demonstrating an assignment of rights 
under.a lease/option agreement at the 
time their application is filed wil! be 
regarded as having site control of the 
property under § 641.210(b){4}{v)(A). If 
the option is not exercised, the lease/ 
option agreement will expire at the end 
of six months, and the property will be 
returned to HUD's inventory. 


Subpart C—Comprehensive Homeless 
Assistance Pian 


§ 841.150 Comprehensive Homeless 
Assistance Plan. 

(a) Prohibition of assistance. 
Assistance under this part-may not be. 
provided to an applicant, unless the 
applicant has a HUD-approved 
Comprehensive Homeless Assistance 
Plan. 

(b) Notification of Plan requirements. 
HUD will publish the requirements that 
pertain to:the Comprehensive Homeless 


‘ Assistance Plan in the Federal Régister, 


as necessary. Prospective applicants 


~ should familiarize themselves with these 
requirements. 


Subpart D—Application and Selection 
Process = -°: 


§ 841.200. Notice of fund availability. 

‘ When:funds are made.available for 
assistance for permanent housing for 
handicapped homeless persons, HUD 
will publish a notice of fund availability 
in the Federal Register. The notice will: 

(a) Explain how application packages 
providing specific application 
requirements and guidance may be 
obtained; 

(b) Specify the time and the place for 
submitting completed applications; 

(c) State the amount of funding 
available under the notice; and 

(d) Provide other appropriate program 
information and guidance. 


§ 841.205 Application requirements. 


(a) General. Applicants must submit 
applications for assistance under this 
part in the form and within the time 
periods established by HUD. 

(b) Application requirements. At a 
minimum, HUD will require applications 
to include: 

(1) Applicant and project sponsor data 
(identity, evidence of eligibility, 
description of project sponsor's past 
experience, and legal authority to 
submit the application and to operate 
the proposed housing); 

(2) A description of the size and ' 
characteristics of the handicapped 
homeless pepulation that will occupy 
the permanent housing (including a 
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description of the handicapped. 
homeless population to be served, 
number of individuals te be served in 
the project, and supportive services 
required by the proposed residents); 

(3) A description of the proposed 
project, including: 

(i) Information regarding the structure 
to be used (including site control and 
zoning data, information concerning the 
consistency of the proposal with lecal 
government plans, and a description of 
the structure and of any 
rehabilitation); 

(ii) A narrative description of the 
proposed operations (including the 
supportive services to be offered to the 
residents, the method that will be used 
to provide or coordinate the provision of 
such services, and procedures for 
resident selection and assessment); 

(4) A certification of consistency with 
the applicable Comprehensive Homeless 
Assistance Plan as described under 
§ 841.210(b}(4}(vi(B); 

{5} Project financial data (amount of 
assistance requested, a description of 
the State and local government funds 
that are expected to be made available 
to comply with the matching 
requirements of § 841.125, and a 
certification or a request for waiver as 
described under § 841.210(b)(3){ii); 

(6) Assurances satisfactory to HUD 
that the project will be operated for not 
less than 10 years in accordance with 
this part; 

(7) A letter of participation as 
described in § 841.210(b}({2){ii){A), an 
assessment of how the proposal will 
meet the needs of handicapped 
homeless persons as described in 
§ 841.210(b)(4)(i}(B), the designation of 
State agencies as described in 
§ 841.210(b)(4){ii)(D), and a maint: nance 
of effort certification as described in 
§ 841.210{b){(5}; 

(8) A certification that the project 
sponsor has agreed to fulfill the 
requirements set forth in § 841.305; and 

(9) Other data as prescribed by HUD. 


§841.267 Selection process. 

The selection process for applications 
for assistance under this part has three 
stages: (a) the threshold stage (see 
§ 841.210); (b) The ranking stage (see 
§ 841.215}; and (c} The final selection 
stage (see § 841.225) 


§ 841.210 Threshold requirements. 

(a) General. To be eligible for 
evaluation under the ranking criteria set 
out in § 841.215, applications must meet 
each of the threshold criteria described 
below {as modified for wholly secular 
private nonprofit organizations 
established by primarily religious 
organizations under § 841.120{e)). If 


HUD determines that an application 
fails to meet the threshold criteria in 
paragraph (b){3) (matching), (b}(4){v}(A) 
(site control), or (b)(4){v)(B) (zoning) of 
this section, that are the only 
deficiencies-in the application under the 
threshold criteria, and that the 
deficiencies are correctable, HUD may 
contact the applicant, identify the 
deficiencies, explain how the 
deficiencies can be corrected, and 
require the applicant to correct the 
deficiencies. HUD will establish a 
deadline for the submission of the 
additional information that will permit 
the Department to meet its deadlines for 
final selection. Applications that fail to 
meet all threshold criteria, including . 
those that have not been corrected 
within any additional time provided by 
HUD, will not be eligible for assistance 
under this part. 

(b) Threshold criteria. The threshold 
criteria are: 

(1) Form, time, and adequacy of the 
application. The application must be 
filed in the application form prescribed 
by HUD under § 841.205 and within the 
time period established by HUD in the 
notice of funds availability under 
§ 841.200. 

(2) Applicant and project sponsor.—{i) 
Eligibility to receive assistance. The 
applicant must be the State in which the 
permanent housing is to be located and 
must demonstrate that the project 
sponsor is a private nonprofit 
organization. 

(ii) Financial responsibility. (A) HUD 
has determined, for purposes of this 
part, that all applicants are financially 
responsible. Applicants, however, must 
provide a letter of participation from the 
Governor or other chief executive officer 
of the State, containing assurances that 
the applicant will promptly transmit 
assistance to the project sponsor and 
will facilitate the provision of necessary 
supportive services to the residents of 
the pro 
(B) one applicant must demonstrate 
that the project sponsor has been 
approved by the Governor or other chief 
executive official of the State as to 
financial responsiblity. In making its 
determination of financial responsibility, 
the applicant must consider factors such 
as the past financial history of the 
project sponsor, its current and 
anticipated financial outlook, the 
amount of funding that will be 
committed under the proposal, and its 
other financial responsibilities. 

(iii) Capacity. Applicants must 
demonstrate that the project sponsor 
has the ability to carry out activities 
under this part within a reasonable time 
after execution of the grant agreement 


with HUD, and in a successful manner. 
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In making this determination, HUD will 
consider the extent and quality of the 
project sponsor’s past experience in 
establishing and operating housing or in 
providing or coordinating supportive 
services. HUD also will consider the 
ability of the project sponsor’s personnel 
to perform administrative, managerial, 
and operational functions necessary to 
the successful development and 
operation of permanent housing. 

{iv} Legal authority. (A) Each 
applicant must demonstrate that it and 
the project sponsor have the legal 
authority to participate in the program 
and to carry out activities in accordance 
with program requirements and the 
requirements of other applicable Federal 
law. 

(B){7) Each applicant must certify that 
a resolution, motion, or similar action 
has been duly adopted or passed as an 
official act by the governing body of the 
applicant authorizing the submission of 
the application under this part; or must 
certify, and provide supporting 
documentation, that the applicant is. 
empowered under State or local laws to 
carry out program activities without 
obtaining the appreval of their 
governing body. 

(2) Each project sponsor must certify 
that a resolution, motion, or similar 
action has been duly adopted or passed 
as an official act by the governing body 
of the project sponsor au the 
submission of the application under this 
part. 

(3) Matching.—{i) Certification. Each 
applicant must provide a certification 
stating: 

(A) That it will match the amount of 
the assistance to be provided under this 
pert with at least an equal amount of 
State or local government funds that will 
be used solely for acquisition or 
rehabilitation, and 

(B) That at least 50 percent of this 
matching contribution will be made up 
of State government funds. 

The applicant must also indicate the 
extent to which it will supplement 
assistance under this part with amounts 
in merci aoe those specified in the 
preceding 

(ii) Watver. ai th the applicant cannot 
certify that at least 50 percent of the 
matching contribution will be composed 
of State government funds, it must 
demonstrate that it is eligible for a 
waiver of this requirement under 
§841.125(a)f{2). 

(4) Proposed housing and supportive 
services.—{i} Need. (A) The applicant 
must demonstrate that an unmet need 
for the proposed permanent housing 
exists in the area to be served and that 
this need is likely to continue through 
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the term of the commitment to HUD. 
Need may be demonstrated by 
information such as: 

(1) Estimates, based on past 
experience in the community, of unmet 
demand for the propesed permanent — 
housing by the handicapped homeless 
persons to be 

(2) Present need for the proposed 
permanent housing, based on estimates 
of the population of handicapped 
homeless persons to be served; or 

(3) Projections.of future need for the 
proposed permanent housing. 
Applicants may use relevant 
information contained in the 
Comprehensive Homeless Assistance 
Plan to demonstrate an unmet need for 
the proposed permanent housing. 

(B) Each applicant must provide an 
assessment of how the proposed project 
will meet the needs of handicapped 
homeless persons in the State. 

(ii) Supportive services. 

(A) Where supportive services are to 
be provided through private or public 
organizations other than the applicant or 
the project sponsor, the applicant must 
secure a letter of intent from each 
organization, sedviaathed willingness 
and ability to e services to the 


residents of the la and must 
— these letters to the application. 
B) Applicants must designate the 
state agency that has primary 
lity for providing 


responsibi services to 
the handicapped and that will assist the 
State housing finance agency {or other 
state agency) in fulfilling the State's 
responsibilities under this part. If the 
agency designated iis not the agency 
responsible for the overall 
administration of the project, the 
applicant must also designate the 
administering agency. 
- iii) Adequacy of the proposed 
housing. {A) Applicants must 
demonstrate that the proposed 
structures and sites are appropriate for 
the provision of housing and supportive 
services for the handicapped homeless 
population proposed to be served. When 
determining whether a structure will be 
suitable for the provision of permanant 
housing, HUD will consider whether the 
structures are designed to permit the 
provision of proposed on-site supportive 
services, and whether any proposed off- 
site supportive services are readily 
accessible. 

(B) The applicant must demonstrate 
that the design of the project and its 
location within a a will ensure 
that the housing will be provided in.a 
residential, rather than an institutional, 
setting and that the project will be 
integrated into the neighborhood in 
which it is located. If the permanent 
housing involves a group home, no more 


than one home may be located on one 
site, and no home may be located on a 
site that is contiguous to another site 
containing such a home. 

(iv) Limitation on number of residents. 
The applicant must demonstrate that the 
number of residents served by the 
project will not exceed the limitation 
contained in § 841.325. 

(v) Siting and zoning. Except as 
provided in paragraph {a) of this section, 
applicants must meet the following three 
siting and zoning requirements at the 
time of the application: 

(A) The applicant must demonstrate 
that it or the project sponsor has control 
of the site involved. For example, the 
applicant may demonstrate that it (or 
the project sponsor) owns or has an 

_ option to purchase, or leases or has an 
option to lease, the structure involved. 

(B) The applicant must demonstrate 
that the proposed use of the site is 
permissible under applicable zoning 


- ordinances and regulations; or provide a 


statement describing the proposed 
actions necessary to make the use of the 
site permissible under applicable zoning 
ordinances and regulations, and 
demonstrate that there is a reasonable 
basis to believe that the proposed 
zoning actions will be completed 
successfully and within 4 months 
following the submission of the 
application. 

{C) The applicant must submit a 
statement that the proposed project is 
not located-in any 100-year floodplain, 
as designated by maps prepared by the 
Federal Emergency Management 
Agency {FEMA}. If 50 percent or more of 
the living space in the structure is 
designed for residents with mobility 
impairments, the applicant must submit 
a statement that the project is not 
located in any 500-year floodplain, as 
designated on FEMA maps. While 
applications that fail to meet the 
requirements of subparagraphs (A) and 
{B) of this paragraph (b)}{4){(v) may be 
corrected after the submission of the 
application in accordance with 
paragraph (a) of this section above, 
applications that do not contain the 
required floodplain statements will not 
be eligible for assistance under this part. 

(vi) Consistency with government 
plans. 

(A) Consistency with local 
government plans. Applicants must 
furnish a written statement from the unit 
of general local government in which the 
proposed permanent housing is 
proposed to be located, indicating that 
the proposed use of the structure and 
site for permanent housing is not 
‘inconsistent with any plan of the local 
government that may have an effect on 
the use of the structure and site for this 
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purpose. This requirement is satisfied if 
the applicant demonstrates that it made 
a written request to the unit of local 
government for the statement and has 
not received the statement within 30 
days of the request. (Applicants must 
immediately forward to HUD any 
written statement received from the unit 
of local government after the expiration 
of this 30-day period.) 

(B) Consistency with Comprehensive 
Homeless Assistance Plan. Applicants 
must provide a certification from the 
State official responsible for submitting 
the Comprehensive Homeless 
Assistance Plan, stating that the 
wn project is consistent with the 
Plan. 

(vii) Displacement. Each applicant 
must certify that its proposed activities 
will not result in the displacement of 
any person or entity. HUD will not fund 
applications that will cause any 
individual, family, partnership, 
corporation, or association to move from 
real property or to move its personal 
property from real] property because of 
an actual or impending acquistion or 
rehabilitation, in whole or in part, for a 
project. Displacement does not include: 

(A) A move by a residential tenant- 
occupant to a suitable dwelling unit 
within the same building or within the 
same site, provided that all out-of- 
pocket expenses related to the move are 
reimbursed by the recipient; or 

(B) A move by an owner-occupant 
who has voluntarily sold his or her real 
property after being informed in writing 
by the applicant that the applicant 
would not acquire the property if a 
mutually satisfactory agreement of sale 
could not be reached. In such a case, 
however, a move by a tenant-occupant 
of the real property {other than by the 
owner} may constitute displacement. 
(For further information on such owner- 
occupant sales, see 24 CFR Part 42, 
Appendix A, 24 CFR § 42.101{a). 

(5) Maintenance of effort. Each 
applicant must certify that the use of 
assistance received under this part (and 
State or local government funds used to 
supplement this assistance) complies 
with § 841.120(b). 

(8) Proposal feasibility. Each 
applicant must demonstrate that its 
proposal, when viewed as a whole, is 
operationally feasible and provides 
adequate housing and supportive 
services to serve the purposes of the 
permanent housing program. 

(7) Environmenial review. (i) HUD 
will assess the environmental effects of 
each application in accordance with the 
provisions of the National 
Environmental Policy Act of 1969 
(NEPA) (42 U.S.C. 4321) and HUD's 
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implementing regulations at 24 CFR Part 
50. Any application that requires an 
Environmental Impact Statement (EIS) 
(generally, those applications that HUD 
determines would have a significant 
impact on the human environment, in 
accordance with the environmental 
assessment procedures at 24 CFR Pari 
50, Subpart E) will not pass threshold 
review and will not be eligible for 
assistance under this part. 

(ii) As a result of the environmental 
review, HUD may find that it cannot 
approve an application unless adequate 
measures.are taken to mitigate 
environmental impacts. (See e.g., 24 CFR 
Part 51). If such an application passes 
threshold review, HUD will consider the 
anticipated time delays in adopting 
appropriate impact mitigation measures 
in the ranking stage of the selection 
process. The environmental review may 
also well reveal information not 
contained in the application that may 
have relevance to the selection process. 
HUD will consider such information in 
the selection process. 


§ 841.215 Ranking criteria. 


(a) Jn general. Applications that fulfill 
each of the threshold requirements of 
§ 841.210 will be assigned a rating score 
and will be placed in ranked order, 
based upon the criteria described in 
paragraph {b) of this-section. 

(b) Criteria. Applications will be 
assigned a rating and will be ranked, 
based upon the following criteria: 

(1) Project sponsor capacity. HUD will 
consider the project sponsor's relative 
ability to carry out activities under the 
program within a reasonable time, and 
in a successful manner, after the 
execution of the grant agreement with 
HUD. The factors HUD will consider in 
making this judgment are discussed in 
§ 841.210(b)(2)(iii). HUD will assign the 
greatest. number of points under this 
criterion to applications involving 
project sponsors that have experience in 
establishing and operating permanent 
housing for handicapped homeless 
persons and in providing or coordinating 
supportive services for its residents, and 
that demonstrate, on the basis of prior 
experience, the greatest ability to carry 
out activities under the program 
expeditiously and successfully. 

(2) Innovative quality of proposal. 
HUD will consider the innovative 
quality of the proposal in providing 
permanent housing and supportive 
services for handicapped homeless 
persons. In assessing an application 
under this factor, HUD will consider the 
degree to which the applicant 
demonstrates that: 


(i) The proposal uses a new or 
unusual approach that holds promise of 
successfully providing permanent 
housing and supportive services to 
handicapped homeless persons. 

(ii) The new or unusual approach that 
the applicant will use would be 
replicable by others. 

(3) Matching. HUD will consider the 
extent to which the applicant proposes 
to match the amount of assistance to be 
provided by HUD with more than an’ 
equal amount of funds from State or 
local governments.:Requirements for 
matching amounts are'discussed at 
§§ 841.125 and 841.210(b)(3). - 

(4) Cost effectiveness. HUD will 
consider the extent to which the 
applicant's proposed costs in acquiring 
or rehabilitating housing under the 
program (i) are reasonable in relation to 
the rehabilitation performed and the 
properties acquired; and (ii) are effective 
in accomplishing the purposes of the 
project. . 

(5) Project quality. HUD will consider 
the extent to which the project will meet 


"the needs of handicapped homeless 


persons in the State (as described in the 
State’s assessment of needs submitted 
under § 841.210(b)(4){i)(B)). HUD-will 
assign the greatest number of points 


. under this criterion to applications that 


will best provide permanent housing 
and supportive services addressing the 
needs of handicapped homeless persons, 
as identified in the assessment. 


§ 841.225 Final selection. 


In the final stage of the selection 
process, the highest-ranked applications 
will be considered for final selection in 
accordance with their rank order, as 
determined under §641.215. If the top- 
rated applications under the ranking 
criteria described above involve 
projects that predominantly serve one 
geographic area or primarily serve one 
type of handicapped homeless 
population, HUD may substitute one or 
more other highly-rated applications to 
ensure reasonable variety in the 
demonstration. 


Subpart E—Program Requirements 


§ 841.300 Grant agreement. 

(a) General. The duty to provide 
permanent housing in accordance with 
the requirements of this part will be 
incorporated in a grant agreement 
executed by HUD and the recipient. 

(b) Enforcement. HUD will enforce the 
obligations in the grant agreement 
through such action as may be 
appropriate. In addition, for structures 
owned or leased by private nonprofit 
organizations, restrictions regarding the 
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use of the structures will be contained in 
covenants recorded in the land records 
of the jurisdiction in which the structure 
is located. 


§ 841.305 Required agreements 

Each recipient of assistance for 
permanent housing for handicapped 
homeless persons must require the 
project sponsor to agree: 

(a) To operate a project providing 
permanent housing in accordance with 
this part. 

(b) To conduct an ongoing assessment 
of the supportive services required by 
the residents of the project. 

(c) To provide such residential 
supervision as HUD determines is 
necessary to facilitate the adequate 
provision of supportive services to the 
residents of the housing throughout the 
term of the commitment to operate 
permanent housing. Such residential . , 
supervision may include the 
employment of a full-or part-time. 
residential supervisor with sufficient 
knowledge to provide, or to supervise - 
the provision of supportive services to 
the residents of permanent housing. 

(d) To use the structure for which 
assistance is provided as permanent 
housing for not less than 10 years 
following the date of initial occupancy. 

(e) To provide safe and sanitary 
housing,-and to comply with-all State 
and local housing codes, licensing 
requirements, and other requirements 
regarding the condition of the structure 
and the operation of the permanent 
housing. . 

(f) To keep any records and make any 
reports that HUD may require. 


' §841.310 Term of commitment and 


repayment of advance. 

(a) General. All projects must be 
operated as permanent housing in 
accordance with this part for a term of 
at least 10 years from the date of initial 
occupancy. 

(b) Repayment of advance. (1) The 
recipient of an acquisition/rehabilitation 
advance under § 841.105 must repay the © 
advance in the amount prescribed under 


_ paragraph (b)(2) of this section and in 


accordance with the terms prescribed by _ 
HUD. 

(2) The recipient must repay the full 
amount of the acquisition/rehabilitation 
advance if the project is used for 
permanent housing for less than 10 
years following the gate of initial 
occupancy. For each full year that the 
project i used for permanent housing 
following the expiration of this 10-year 


‘ period, the amount that the recipient 


will be required to pay will be reduced 
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by one-tenth of the original advance. If 
the project is used for permanent _ 
housing for 20 years following the date 
of initial occupancy, the recipient will 
not be required to repay any portion of 
the acquisition/rehabilitation advance 
under this section. 

(3) Upon the recipient's written 
request, HUD may determine that a 
project is no longer needed for use as 
permanent housing, and may approve an 
alternate use of the project for the direct 
benefit.of lower income persons. For the 
purposes of determining the amount of 
the recipient's repayment obligation, 
such a project will continue to be 
treated as permanent housing as long as 
it is used for the approved alternate 
purpose. 

_ (c) Successors. A recipient may select 
a new project sponsor to operate the 
housing in accordance with the project 
sponsor's obligations under this part. 
The successor-project sponsor must be 
approved by HUD before operations of 
the project may be transferred. 

(d) Cafculation of term of 
commitment, The 10-year operating term 
commences on the date of initial . 
occupancy. ; 


§$ 841.312 Casualty insurance. 

The recipient must obtain, and 
maintain in force, property casualty 
insurance, with HUD named as 
beneficiary, in an amount at least equal 
to the amount of the acquisition] 
rehabilitation advance or the moderate 
rehabilitation grant provided to the 
recipient. . 


§ 841.313. Eminent domain. 

A recipient whose structure is taken 
by eminent domain must repay the 
acquisition/rehabilitation advance or 
the moderate rehabilitation grant 
provided to the recipient, to the extent 
that funds are available from the 
eminent domain proceeding. 


§ 841.315 Prevention of undue benefits. 
(a) General. i assistance in the form 
of an acquisition/rehabilitation advance 

or a moderate rehabilitation grant is 
provided for-a project and the project is-« 
sold or otherwise disposed of duirng the 
20 years following initial occupancy of 
the project, the recipient must comply 
with such terms and conditions as HUD 
may prescribe to prevent the recipient 
from unduly benefitting from the sale or 
the disposition. 

(b) Exception. This section does not 
apply to sales or dispositions that result 
. in the continued use of the project for 

the direct benefit of lower income _ 
persons or where all proceeds from the 
sale or disposition are used to provide 
supportive housing. 


§ 841.320 Resident rent. > 
Each homeless individual residing in 
permanent housing is required to pay as 

rent an amount determined in 
accordance with Section 3{a) of the 
United States Housing Act of 1937. 
Under Section 3{a), each resident must 
pay as rent the highest of: 

(a) 30 percent of the family’s monthly 
adjusted income (adjustment factors 
include the number of people in the 
family, age of family members, medical 
expenses, and child care expenses); 

(b) 10 percent of the family’s monthly 
income; or 

{c) If the family is receiving payments 
for welfare assistance from a public 
agency and a part of the payments, 
adjusted in accordance with the family’s 
actual housing costs, is specifically 
designated by the agency to meet the 
family's housing costg, the portion of the 
payments that is designated. 

As part of the technical assistance 
under §841.115, HUD will provide 
successful applicants with information 
and assistance concerning the 
calculation of resident rent. 


§ 841.325 Number of residents. 

if the permanent housing consists of 
dwelling units in a rental building, a 
condominium, or a cooperative, the 
project may not serve more than eight 
handicapped homeless persons, and the 
homeless families of the eight 
handicapped homeless persons {if the 
head of the family or the spouse of the 


‘ head of the family is a handicapped 


homeless person). If the permanent 
housing is a group home, the project 
may not serve more than eight 
handicapped homeless persons, and 
may not serve the families of the 
handicapped homeless persons. 


§ 841.330 Applicability of other Federal 
requirements. ’ 


Use of assistance provided under this 
part must comply with the following 
additional requirements: 

(a) Nondiscrimination and equal 
opportunity. The nondiscrimination and 
equal opportunity requirements that 
apply to the-Program are discussed 
below. Notwithstanding the 
permissibility of proposals that serve 
designated populations of handicapped 
homeless persons, recipients and project 
sponsors serving a designated 
population of handicapped homeless 
persons are required, within the 
designated population, to comply with 
these requirements for 
nondiscrimination, on the basis of race, 
color, religion, sex, national origin, age, 
and handicap. 

(1). The requirements of Title VII of 
the Civil Rights Act of 1968 (42 U.S.C. 
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3601-19) (Fair Housing Act) and 
implementing regulations; Executive © 
Order 11063 (Equal Opportunity in 
Housing) and implementing regulations 
at 24 CFR Part 107; and Title VI of the 
Civil Rights Act of 1964 {42 U.S.C. 2000d} 
(Nondiscrimination in Federally : 
Assisted-Programs) and implementing - 
regulations issued at 24 CFR Part 1; 

(2) The prohibitions against 
discrimination on the basis of age under 
the Age Discrimination Act of 1975 (42 
U.S.C. 6101-07) and implementing 
regulations at 24 CFR Part 146, and the 
prohibitions against discrimination 
against handicapped individuals under 
section 504 of the Rehabilitation Act of 
1973 (29 U.S.C. 794); 

(3) The requirements of Executive 
Order 11246 {Equal Employment 
Opportunity) and the reguiations issued 
under the Order:at 41 CFR Chapter 60; 

(4) The requirements of section 3 of 
the Housing and Urban Development 


‘ Act of 1968, 12 U.S.C. 1701u 


(Employment Opportunities for Lower 
Income Persons in Connection with 
Assisted Projects); and 

(5) The requirements of Executive 
Orders 11625, 12432, and 12138. 
Consistent with HUD’s responsibilities 
under these Orders, recipients and 
project sponsors must make efforts to 
encourage the use of minority and 
women’s business enterprises in 
connection with funded activities. 

(6) If the procedures that the recipient 
or project sponsor intends to use to 
make known the availability of the 
permanent housing are unlikely to reach 
persons of any particular race, color, 
religion, sex, age, national origin or 
handicap who may qualify for 
admission to the housing, the recipient 
or project sponsor must establish 
additional procedures that will ensure 
that these persons are made aware of 
the availability of permanent housing 
opportunities. The recipient.and the 
project sponsor must also establish. 
additional procedures that will ensure 
that interested persons can obtain 
information concerning the existence 
and location of services and facilities 
that are accessible to handicapped 
persons. 

(b) Environmental. The National 
Environmental Policy Act of 1969, the 
related aythorities in 24 CFR Part 50, 


_ and the Coastal Barriers Resources Act 


of 1982 (16 U.S.C. 3601) are applicable to 
proposals under this program. 

_ (c) Applicability of OMB Circulars. 
The policies, ines,. 
requirements of OMB Circular Nos. A- 
87 and A-102 [as.set forth in 24 CFR Part 
85) apply to the acceptance and use of 
assistance under the program by 
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governmental entities, and OMB 
Circular Nos. A=110 and A-122 apply to 
the acceptance and use of assistance by 
private nonprofit organizations, except 
the requirements of 24 CFR 85.24 are 
modified by § 641.125, and the 
requirements of 24 CFR 85.31 are 
modified by §§ 841.310 and 841.315. 

(d) Léad-based paint. (1) The 
requirements of the Lead-Based Paint 
Poisoning Prevention Act (42 U.S.C. 
4821-4846) and implementing regulations 
at 24 CFR Part 35 (except as superseded 
in paragraph (d){2) of this section) apply 
to the program. 

(2) (i) This paragraph implements the 
provisions of section 302 of the Lead- 
Based Paint Poisoning Prevention Act, 
42 U.S.C. 4822, by establishing 
procedures to eliminate, as far as 
practicable, the hazards of lead-based 
paint poisoning with respect to 
structures for which assistance is 
provided under this program. This 
paragraph is promulgated under 24 CFR 
35.24(b)(4) and supersedes, with respect 
to the program, the requirements 
prescribed in Subpart C of 24 CFR Part 
35. The requirements of this paragraph 
apply to structures that will be occupied 
by children under seven years of age. 

(ii) The following definitions apply to 
this paragraph (d): -. 

Applicable surface means all intact 
and nonintact painted interior and 
exterior surfaces of a residential 
structure. 

Chewable surface means all chewable 
protruding painted surfaces up to five 
feet from the floor or ground, which are 
readily accessible to children under 
seven years of age, e.g., protruding 
corners, windowsills and frames, doors 
and frames, and other protruding 
woodworks. 

Defective paint surfaces means paint 
on applicable surfaces that is cracking, 
scaling, chipping, peeling, or loose. 

Elevated blood lead level or EBL 
means excessive absorption of lead: that 
is, a confirmed concentration of lead in 
whole blood of 25 ug/dl (micrograms of 
lead per deciliter of whole blood) or 
greater. 

Lead-based paint means. a paint 
surface, whether or not defective, 
identified as having a lead content 

. greater than or equal to 1 mg/cm?. 

(iii) In the case of a structure 
constructed before 1978 or substantially 
rehabilitated prior to 1978, the applicant 
must inspect the structure for defective 
paint surfaces before it submits an 
application. Recipients must inspect 
assisted structures at least annually 
during the term of their operating 
commitment to HUD. If defective paint 
surfaces are found, treatment in 
accordance with 24 CFR 35.24(b)({2)(ii) is 


required. Correction of defective 
surfaces found during the initial _— 
inspection must be completed before — 
initial occupancy of the project. 
Correction of defective paint conditions 
discovered at periodic inspection must 
be completed within 30 days of their 
discovery. When weather conditions 
prevent completion of repainting of 
exterior surfaces within the: 30-day - 
period, repainting may.be delayed, but 
covering or removal of the defective 
paint must be completed within the 
prescribed period. 

{iv) In the case of a structure 
constructed before 1978 or substantially 
rehabilitated prior to 1978, if the 
recipient is presented with test results 
that indicate that a child under the age 
of seven years occupies the structure 
and has an elevated blood lead level 
(EBL), the recipient must cause the unit 
to be tested for leadbased paint on 
chewable surfaces. Testing must be 
conducted by a State or local health or 
housing agency, by an inspector 
certified or regulated by a State or local 
health or housing agency, or an 
organization recognized by HUD. Lead 
content must be tested by using an X- 
ray florescence analyzer (XRF) or other 
method approved by HUD. Test 
readings of 1 mg/cm? or higher using an 
XRF shall be considered positive for 
presence of lead-based paint. Where 
lead-based paint on chewable surfaces 
is identified, covering or removal of the 
paint surface in accordance with 24 CFR 
35.24(b)(2){ii) is required. 

(v) In lieu of the procedures set forth 
in the preceding clause, the recipient 
may, at its discretion, abate all interior 
and exterior chewable surfaces in 
accordance with the methods set out at 
24 CFR 35.24{b)(2){ii). 

(vi) The recipient must take 
appropriate action to protect-tenants 
from hazards associated with abatement 
procedures. 

(vii) The recipient must keep a copy of 
each inspection report for at least three 
years. If a unit requires testing, or 
treatment of chewable surfaces based 
on the testing, the recipient must keep 
the test results and, if applicable, the 
certification of treatment indefinitely. 
The records must indicate which 
chewable surfaces in the units have 
been tested or treated. If records 
establish that certain chewable surfaces 
were tested, or tested and treated, in 
accordance with the standards 
prescribed in this Section, these surfaces 
do not have to be tested or treated at 
any subsequent time. 

(3) Applicants and recipients under 
this part may require project sponsors to 
comply with some or all of the 
requirements of this paragraph (d). The 
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applicant or recipient, however, must 
ensure that the | program sponsor carries 
out all requirements in accordance with: 
the paragraph, and-must retain ultimate 
responsibility for complying with the 
requirements of this paragraph. 

(e) Conflicts of interest. In addition to 
conflict of interest requirements in OMB 
Circulars A-102 and 24 CFR Part 85, no 
person: 

:(1) Who is an empldyee; agent, 
consultant, officer, or elected or 
appointed official of the recipient or the 
project sponsor, that receives assistance 
under the program and who exercises or 
has exercised ‘any functions or 
responsibilities with respect to assisted 
activities or 

(2) Who is in a position to participate 
in a decisionmaking process or gain 
inside information such regard to such 
activities, may obtain a personal or 
financial interest or benefit from the 
activity, or have an interest in any 
contract, subcontract, or agreement with 
respect thereto, or the proceeds 
thereunder, either for him or herself or 
for those with whom he or she has 
family or business ties, during his or her 
tenure or for one year thereafter. 

(f) Use of debarred, suspended, or. 
ineligible contractors. The provisions of 
24 CFR Part 24 apply to the employment, 
engagement of services, awarding of 
contracts, or funding of any contractors 
or subcontractors during any period of 
debarment, suspension, or placement in 
ineligibility status. 

(g) Audit. The financial management 
systems used by recipients under this 
program must provide for audits in 
accordance with 24 CFR Part 44. Eneest 
sponsors are subject to the audit 
requirements of OMB Circular A-110. 
HUD may perform or require further and 
additional audits as.it finds necessary or 
appropriate. 

(h) Intergovernmental review. The 
requirements for intergovernmental 
review in Executive Order No. 12372 
and the implementing regulations at 24 
CFR Part 52 are not applicable to 
applications under this program. © 

(i) Davis-Bacon Act. The provisions of 
the Davis-Bacon Act (40 U.S.C. 276a- 
276a-5) do not apply to the program. 


Subpart F—Administration 
§ 841.400 Obligation of funds, funding 
amendments, and deobligation. 


(a) Obligation of funds. When HUD 
selects an application for funding and 
notifies the recipient, it will obligate 
funds to cover the amount of the 
approved acquisition/rehabilitation 
advance or moderate rehabilitation 
grant. 
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(b} Increases. After the initial 
obligation of funds, HUD will not make 
any upward revisions to the amount 
obligated for the acquisition/ 


rehabilitation advance or the moderate 


rehabilitation grant. 
{c) Deobligation. (1) HUD may 
deobligate amounts for the acquisition/ 
‘rehabilitation advance or the moderate 
_Tehabilitation grant: ; 
ae If the actual total costs of 
acquisition, substantial rehabilitation, 
acquisition and rehabilitation, or 
~’. moderate rehabilitation, are less than 
- thetetal. costs anticipated in- sae 
_ application; or 


(ii) If proposed acquisition or 
rehabilitation activities are not begun or 
completed within a reasonable time 
after selection. 

(2) If, as a result of an audit, HUD 
determines that the recipient has 
expended funds for uses that are 
ineligible under this part, HUD may 
adjust or deobligate funding amounts, as 
appropriate, to recover the ineligible - 
costs. 

(3) The grant agreement may set forth 
in detail other circumstances under 
which funds may be deobligated, and 
other sanctions may be imposed’ 

(4) HUD may: 
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(i) Readvertise the availability of 
funds that have been deobligated under 
this section in a notice of fund 
availability under § 841.200, or 

(ii) Reconsider applications that were 
submitted in response to the most 
recently published notice of fund 
availability and select applications for . 
funding with the deobligated funds. 
Such selections will be made in 
accordance with §§ 841.207-841.225. 


Date: May. 31, 1988. 
James E. Schoenberger, 
General:Deputy, Assistant Secretary for . 


. Housing—Federal Housing Commissioner. 


[FR Doc, 88-14288 Filed 6-23-88; 8:45 am] 
BILLING CODE 4210-27-M 


BEST COPY AVAILABLE 
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 


Office of the Assistant Secretary for 
Housing—Federal Housing 
Commissioner 


[Docket No. N-88-1806; FR-2521} 


Supportive Housing Demonstration 
Program—invitation for Applications 


AGENCY: Office of the Assistant 
Secretary for Housing—Federal Housing 
Commissioner, HUD. _. / 
ACTION: Invitation for Applications. - 


SUMMARY: On February 16, 1988 (53 FR 
2444), HUD published a notice 
announcing the availability of $30 
million in funds for permanent housing 
for handicapped homeless persons 
under-the Supportive Housing 
Demonstration Program authorized 
under Subtitle C of Title IV of the 
Stewart B. McKinney Homeless 
Assistance Act (Pub. L. 100-77, 
approved July 22,1987). Because HUD 
did not receive a‘sufficient number of 
applications to use the entire $30 million 
available for permanent housing, this 
notice invites additional applications for 
the program. 

EFFECTIVE DATE: This notice is effective 
June 24, 1988. 

Applications for assistance for 
permanent housing for handicapped 
homeless persons are due August 30, 
1988. 

FOR FURTHER INFORMATION CONTACT: 
Morris Bourne, Director, Transitional 
Housing Development Staff, Department 
of Housing and Urban Development, 
Room 9141, 451 Seventh Street, SW., 
Washington, DC 20410, telephone (202) 
755-9075 or 755-1520. Hearing or speech- 
impaired individuals may call HUD's 
TDD number (202) 426-0015. (These 
telephone numbers are not toll-free.) 


SUPPLEMENTARY INFORMATION: 
I. Background 


On February 16, 1988 (53 FR 2444), 
HUD published a notice announcing the 
availability. of funds for.permanent 
housing for handicapped homeless 
persons under the Supportivé Housing 
Demonstration Program authorized 
under Subtitle C of Title IV of the 
Stewart B. McKinney Homeless. — 
Assistance Act (Pub..L. 100-77, < , 
approved July 22,1987). The notice 
announced the availability of $30 million 
in funds for permanent housing for. . 
handicapped homeless: persons. $15 
million of these funds were set aside for 
this housing in the Supplemental 
Appropriations Act, 1987 (Pub. L. 100-71, 
approved July.11, 1987) and $15.million... 


of these-funds were set aside for this 
housing in the Department of Housing 
and Urban Development—Independent 
Agencies Appropriations Act, 1988 (Pub. 
L. 100-202, approved December 22, 


987). 

The deadline for applications for 
permanent housing for handicapped © 
homeless. persons was set as March 31, 
1988. HUD did not receive a sufficient 
number of applications by the March 31, 
1988 deadline to expend the $30 million 
in funds available for the program. 
Approximately $25 million remains 
available for the program. . 

HUD conducted a survey to determine 
why some States did not apply for 
funds, and why others did not submit a 
greater number of applications. The 


- results of this survey indicate that the 


lack of sufficient time to prepare 
applications was a major contributing 
factor. Accordingly, the Department has 
encouraged continued efforts to develop 
applications and has notified all State © 
governors and the Mayor of the District 
of Columbia that they will have an — 
opportunity to apply for the remaining | 
funds following the review and selection 
of applications received by March 31, 
1988. Today's notice invites additional 
applications for permanent housing for 
handicapped homeless persons. 


Il. Application procedures 


The February 16, 1988 notice 
described the requirements that would 
govern the selection of applications and 
the use of funds for permanent housing 
for handicapped homeless persons. 
These requirements are those contained 
in the: proposed rule governing 
permanent housing for handicapped 
homeless persons (proposed Part 841) 
published October 26, 1987 (52 FR 
39965-39974); (The February 16, 1988 
notice also modified these procedures to 
permit HUD to conduct-an 
environmental review simultaneously 


with the review of application threshold” 
' requirements.) Interested persons are 


advised to consult these documents for 
specific. program requirements.- . - 
(Elsewhere in today's Federal Register, 
HUD has published a final rule 
governing the Supportive Housing 
Demonstration Program, including 
permanent housing for handicapped 


‘hameless persons. The effective date of 


the final ryle is September 1,-1988. 
Consequently, the final rule will not 
govern the submission of applications. 
under this-notice.). .. 

« HUD developed a two-part 
application package prescribing the 
information. that applicants {i.e., States) 
must submit on behalf of project 
sponsors (i.e., private nonprofit -- 
organizations). This package was sent to 
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all’ State governors and.the Mayor of the 
District of Columbia in. December 1987 
with instructions. to designate a State 
agency to coordinate the application . 
process. Minor modifications. are being. 
made to the application package. These 
modifications have no effect on the 
preliminary development of 
applications. The modified application 
package will be sent to the designated 
State agencies as soon as it is available. 
An interested private nonprofit 
organization may obtain an application 
package only through the designated 
State agency. The name, address, and 
telephone number of the contact person 
in the appropriate State agency. may be 
obtained by calling (202) 755-1520 or 
755-9075. Hearing or speech-impaired 
individuals may call HUD's TDD 
number (202) 426-0015. (These telephone 
numbers are not toll-free. ) 
Applications must be on'the form. 
prescribed by HUD. Applicants will be 
required to submit two copies of their 
application to the Department of 
Housing and Urban Development, Room 
9141; 451 Seventh Street, SW, 
Washington, D.C. 20410, and one copy of 
the application to the Director of 
Housing in the appropriate HUD field 
office, by 5:15 p.m. (E.D.T.) August 30, 
1988. Applications that are received 


‘ after this date and time will be rejected. 


Following the expiration of the August 
30, 1988 deadline, HUD Headquarters 
will review, rate and rank the 
applications consistent with its 
announced procedures, HUD will make 
and announce its final selections as 
soon as possible following the 
submission of applications. 


Il. Other Matters . 


A Finding of No diesica Impact 
with respect to the environment has 
been made in accordance with HUD 
regulations at 24 CFR Part 50, which . 
implement section 102(2)(C) of the 
National Environmental Policy Act of 
1969. The Finding of No Significant 
Impact is available for public inspection 
during regular business hours in the 
Office of the Rules Docket Clerk, Office: 
of the General Counsel, Department of 


- Housing and Urban Development, Room 


10276, 451 Seventh Street, SW.., 
Washington, DC 20410. - ° 

The information collection: - 
requirements contained in this notice 
have been submitted to the Office of 
Management and Budget forreview 
under the provisions of the Paperwork ~ 
Reduction Act of 1980.(44 U.S.C. 3501-.- : 
3520). Elsewhere in today's issue of.the 


- Federal Register, the Department has 


published a separate document which 
includes an example.of the application - 
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package and related instructions, and 
notifies the.public that HUD has 
requested expedited review by OMB of 
the information collection requirements. 
Interested persons are invited to submit 
comments on the information collection 
requirements in accordance with the 
procedures set forth in that document. 
No person may be subjected to penalty 
for failure to comply with the © 
information collection requirements 
until the requirements have been 
approved and assigned an OMB control 
number. The. OMB control number when 
assigned will be announced i in the 
Federal Register. 
The Catalog of Federal Domestic - 
Assistance program number is 14:178. 


Authority: Title IV, Subtitle C of the 
Stewart B. McKinney Homeless Assistance 
Act, Pub. L. 100-77, approved July 22, 1987; 
sec. 7(d) of the Department of Housing and 
Urban Development Act (42 U.S.C. 3535(d)). 


Dated: June 16, 1988. 
James E. Schoenberger, 
’ General Deputy Assistant Secretary for 
Housing—Federal Housing Commissioners: 


[FR Doc. 88-14289 Filed 6-23-88; 8:45 am) 
BILLING CODE 4210-27-m 


Office of Administration 
[Docket No. N-88-1816] 

Notice of Submission of 
Information Collection to OMB 


AGENCY: Office of Administration, HUD. 
ACTION: Notice. 


SUMMARY: The proposed information 


collection requirement described below 

has been submitted to the Office of 

Management and Budget (OMB) for 

expedited review, as required by the 

Paperwork Reduction Act. The 

Department is soliciting public 

comments on the subject proposal. 

aporess: Interested persons are invited 
to submit comments regarding this 
proposal by July 1, 1988. Comments 
should refer to the-proposal by name 
and should be sent to: ” 

John Allison, OMB Desk Officer. Office 
of Management and Budget, New 
Executive Office Building, 
Washington, DC 20503. 

FOR FURTHER INFORMATION CONTACT: 

David S. Cristy, Reports Management 

Officer, Department of Housing and 

Urban Development, 451 7th Street, 

Southwest, Washington, DC 20410, 

telephone (202) 755-6050. This is not a 

toll-free number. Copies of the proposed 

forms and other available documents 
submitted to OMB may be obtained 
from Mr. Cristy. 


SUPPLEMENTARY INFORMATION: The — 
Department has submitted the proposal 
for the collection of information, as 
described below, to OMB for expedited 
review, as required by the Paperwork 
Reduction Act (44 U.S.C. Chapter 35). It 
is also requested that OMB complete its 
review within seven days. 


The Notice lists the following 
information: (1) The title of the 
information collection proposal; (2) the 
office of the agency to collect the 
information; (3) the description of the 
need for the information and its 
proposed use; (4) the agency form ° 
number, if applicable; (5) what members 
of the public will be affected by the 
proposal; (6) how frequently information 
submissions will be required; (7) an 
estimate of the total numbers of hours’ 
needed to prepare the information 
submission including number of 
respondents, frequency of response, and 
hours of response; (8) whether the 
proposal is new or an extension, 
reinstatement, or revision of an 
information collection requirement; and 
(9) the names and telephone numbers of 
an agency official familiar with the . 


- proposal and of the OMB Desk Officer 


for the Department. 


Authority: Section 3507 of the Paperwork 
Reduction Act, 44 U.S.C. 3507; Section 7(d) of 
the Department of Housing and Urban 
Development Act, 42 U.S.C. 3535(d) 


Date: June 17, 1988. 


John T. Murphy, 


Director, Information Policy and Management 
Division. 


Notice of Submission of Proposed 
Information Collection to OMB 


Proposal: Supportive Housing 
Demonstration Program; Permanent 
Housing for the Handicapped Homeless 
Application Package. 


Office: Housing. 
Description of the Need for the 


: Information and Its Proposed Use: This 


program is necessary to allow HUD to 
determine the eligibility of private 
nonprofit organizations or governmental 
entities to receive funding under the 
demonstration program. It is needed to 
assess the relative capability of these 
organizations to operate housing and 
supportive services for the handicapped 
homeless population to be served. 


Form Number: None. 

Respondents: State or Local 
Governments and Non-Profit 
Institutions. 

Frequency of Submission: On 
Occasion. 


Reporting Burden: 


Total estimated burden hours: 18,000. 

Status: Revision. 

Contact: Morris Bourne, HUD, (202) 
755-9075; John Allison, OMB, (202) 395- 
6880. 

Date: June 15, 1988. 


Supporting Statement—Supportive 
Housing Demonstration Program— 
Notice of Final Rule OMB 2502-0361 


A. Justification 


1. Subtitle C of Title IV of the Stewart 
B. McKinney Homeless Assistance Act 
(Pub. L. 100-77, approved July 22, 1987) 
directed HUD to carry out a Supportive 
Housing Demonstration Program to 
develop innovative approaches for 
providing housing and supportive 
services for homeless persons through 
two components: transitional housing, 
by facilitating the movement of 
homeless individuals to independent 
living, and permanent housing for 
homeless handicapped persons. 

The information sought from potential 
applicants for this program in the final 
rule is necessary to permit HUD to 
determine which organizations seeking 
funding under the demonstration are 
eligible to participate and have the 
capacity to carry out the activities under 
the demonstration as required by 
statute. 

2. HUD Headquarters staff will use 
the information to establish the 
eligibility of applicants (or project 
sponsors) to participate in the 


‘ demonstration and to assess, as 


required by law: 

1. the financial responsibility of the 
applicant; 

2. the ability of the applicant (or 
project sponsor) to develop and 
operate the housing and to provide or 
coordinate supportive services for the 
residents of the ane 

3. the innovative quality of the 
applicant's proposal, and 

4. the need for the housing and 
supportive services in the area to be 
served. 

These assessments are necessary to 
allow HUD to determine the relative 
merits of each proposal, rank them 
against each other, and ultimately select 
applications for funding. HUD would be 
unable to assure that it met the statutory 
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requirements for selecting recipients for 
assistance under this program if it did 
not collect the requested information. 

3. The use of improved information 
technology to reduce burden was not 
considered because of the relatively 
small number of applicants for the 
demonstration program and the one- 
time nature of the information requests 
for respondents. 

4. We have been unable te identify 
any requests for information which 
duplicate the burden for this 
documentation. 

5. No similar information available 
from any source. 

6. We have examined the information 
requested to ensure that it is the 
minimum amount necessary to select the 
applicants in accordance with the 
statutory directives, and to assure the 
avoidance of fraud, waste and 
mismanagement in the operation of the 
program. 

7. Applications are submitted 
occasionally, based upen appropriation 

of fands for the demonstration program. 
' 8. There are no known circumstances 
that require the collection of information 
to be inconsistent with the guidelines of 
5 CFR 1320.6. 

9. HUD program officials conducted 
five meetings with homeless care 
providers and other groups and 
individuals to obtain their views on 
transitional housing before final 
development of the guidelines. Also, the 
public was given an opportunity to 
comment on the proposed rate which 
was published in the Federal Register on 
October 26, 1987. The Interagency 
Council on the Homeless which is 
responsible for reviewing and 


monitoring Federal programs to assist 
the homeless, has an opportunity to 
comment on both components of the 
Supportive Housing Demonstration 
Program. In addition, the Department 
has consulted with the National 
Association of State Mental Health 
Program Directors, the Mental Health 
Law Project, and the National Mental 
Health Association specifically on the 
permanent housing component. 

10. This information collection would 
not contain personal information that 
would require an assurance of 
confidentiality. 

11. The final rule does not contain 
requests for information of a sensitive 
nature. 

12. The costs to the federal 
government will consist primarily of 
personnel costs involved in 
Headquarters review of the applications 
in order to select recipients of 
supportive housing demonstration funds. 
Headquarters review should take 
approximately 8 hours for each 
application, with a total review time for 
the estimated 400 applications of 3200 
hours. Cost estimated to be: GS-11 at 
$13/hour x 3200 hours = $41,600. 

The dollar cost to the applicant in 
developing the application is expected 
to be minimal, since most of the 
applicants are expected to be 
governmental entities and private 
nonprofit organizations, where the 
activities necessary to develop the 
application will be done on a pro bono 
basis, the cost would be estimated at 
$10/hour x 18,000 hours =$180,000. 

13. We estimafe that approximately 
400 organizations will submit 
applications for participation in thi. 


demonstration program (i.e. 275 for 
transiti housing, 125 for permanent 
housing}. Applicants will require 
approximately 18 hours time te 
negotiate with and secure support for 
their program from social service 
agencies and approximately 24 hour will 
be required to develop the application 
itself and estimate one hour for filing of 
any information to maintain accurate 
records. Thus, estimated average burden’ 
hours for each application is 45 hours. 

14. The Supplemental Appropriation 
Act of 1987 (Pub. L. 100-71, approved 
July 11, 1987} appropriated $80 million 
for the Supportive Housing 
Demonstration Program: a 
reauthorization, with amendments, of 
funds ($65 million} for Transitional 
Housing, and new funding ($15 million) 
for permanent housing for handicapped 
homeless pesons. The Department of 
Housing and Urban Development- 
Independent Agencies Appropriation 
Act, 1988 (Pub. L. 100-202, approved 
December 22, 1987) {Fiscal Year-1988 
Appropriations Act) appropriated an 
additional $65 million in funds for the 
Supportive Housing Demonstration 
Program: $750,000 for the Interagency 
Council on the Homeless, $49.25 million 
for transitional housing, and $15 million 
for permanent -housing. Burden hours, 
therefore, have been increased due to 
additional collection of information for 
distribution of new funding under the 
demonstration program. We estimate 
that. the new funding will allow an 
additional 75 applicants for transitional 
housing and 50 for permanent housing. 

15. This information wit net be 
published for statistical use. 


BILLING CODE 4210-01-M 
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U.S. DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT 
PERMANENT HOUSING PROGRAM FOR THE HANDICAPPED HOMELESS 


APPLICATION PACKAGE 


Thank you for your interest in the Permanent Housing Program for 
Handicapped Homeless Persons (Permanent Housing Program). This 
Application Package specifies application requirements and mist be used in 
conjunction with the Proposed Rule published in the Federal Register on 
October 26, 1987. 


DIRECTIONS: The Governor mist designate a State agency to coordinate the 
development of the application package(s). Coordination will involve the 
following steps: 


1. notifying private, non-profit organizations of the availability 
of funds through the Permanent Housing Program; 


2. making copies of the application package available to potential 
project sponsors; 


establishing an interim deadline for project sponsors to submit 
their applications to the State agency; 


reviewing the project sponsors’ applications; 
completing each application package; 


forwarding all the application packages to HUD by August 30, 
1988. 


The Application Package consists of two parts: Part I contains Exhibits 1 
through 7: which mist be completed by the Applicant (State) and Part II 
contains Exhibits 1 through 8 which mst be completed by the Project 
Sponsor. The designated State agency may add additional Exhibits to Part 
II of the application if necessary to complete certain Exhibits in Part I. 
An entire application (Part I and Part II (except for Exhibit 8 and 
additional Exhibits required by the State)) must be submitted to HUD by 
the State on behalf of each Project Sponsor. 
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APPLICATION FORMAT: Applications mist be appropriately bound with 


Exhibits tabbed and numbered as shown in this 
package. 


NUMBER OF COPIES REQUIRED: One signed original and two copies 
SUBMIT THE ORIGINAL AND ONE. COPY: TO: 


Transitional Housing Development Staff 
Department of Housing and Urban Development 
Room 9141 

451 Seventh St., SW 

Washington, D.C. 20410 


SUBMIT THE SECOND COPY TO: 


The Director of Housing in the appropriate HUD Field Office. 
If you are not sure of. the correct HUD Field Office for 

the area in which your project is located, please call 

the appropriate HUD Regional Homeless Coordinator: 


City Name | Telephone # 


Boston Robert Yablonskie 617-565-5285 
New York Ira Weiner - 212-264-4705 
Philadelphia George Dukes 215-597-2860 
Atlanta Charles Clark : 404-331-4113 
Chicago Ann: Scherrieb 312-353-5957 


Kansas City Marcia Presley 816~374-—2664 
Denver Peter Downs 303-844-4959 
San Francisco. Kay Valory . 415-556-4752 


Region 

I 

II 

III 

IV 

V 

VI Ft. Worth Nancy Mattox 817-885-5483 
Vil 

VIII 

IX 

xX Seattle Robert Scalia 206-442-4610 
DEADLINE 


Applications (Part I and Part II) must be received at the 
HUD Central Office — above) by 5:15 PM DST Tuesday, 
August 30, 1988. 


Contact the Transitional Housing Development Staff at 
(202) 755-9075 or 1520. These are not toll-free numbers. 
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STATUS OF APPLICATION: No information will be released by HUD regarding 
the processing status of an application until 
funding announcements are made. 


TENTATIVE ANNOUNCEMENT OF SELECTIONS: August 30, 1988. 


Application Receipt Form 
Description of Required Sections and Exhibits: 
PART I: APPLICANT (STATE) 


Section A - Applicant Information - Exhibits 1 and 2 

Standard Form 424 

Section B - Proposed Housing and Supportive Services - Exhibit 3 
Section C - Certifications - Exhibits 4, 5, 6 

Formats for Exhibits 4, 5, 6 

Section D - Financial - Exhibit 8 

Formats for Exhibits 8-1, 8-2 


PART. II: PROJECT SPONSOR 


Section A - Project Sponsor Information - Exhibits 1, 2 

Section B ~ Proposed Housing and Supportive Services - Exhibits 3, 
4,5 

Section C - Certifications - Exhibits 6, 7 

Formats for Exhibits 6, 7 

Section D - Financial - Exhibit 8 


Proposed Rule and Announcement of: Fund Availability (October 26, 1987) 


Invitation for Applications 
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APPLICATION RECEIPT ‘FORM 


DIRECTIONS: 


If you wish to receive written verification that your application was 
received in the HUD Office by 5:15 P.M. DST on Tuesday, August 30, 1988, 

type or print your name and address in the block provided and include this 
form on the top of your originally signed application. The bottom portion 
will be completed by HUD and returned to you. 


THIS PORTION WILL BE COMPLETED BY HUD 


This is to weiity that your application was received in the HUD Office by 
5:15 P.M. DST.on Tuesday, August 30, 1988. 


The following numbers. have been — to your ee 


NAME OF PROJECT SPONSOR 





DIRECTIONS: 


Exhibit 


Number: . 


“ bes 
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PART I - APPLICANT (STATE) 


The State must submit to HUD one application 

(Parts I and II) on behalf of: each’ project sponsor 
within the State. The State must complete Part I, 
Exhibits 1 through 7. If the state is submitting 
more than one application the state must provide one 
original Part I with the first application and a copy 
of Part I with each additional application. The 


‘project sponsor will: complete Part II, Exhibits 1] 


“through 8, plus any: additional “‘Brhintts. the State may 


ae 


require,- 


. SECTION A - APPLICANT INFORMATION 


Description. 


Letter of. Partici ation Gaiam: be aa ‘by the Governor ) 
“inclu é the: follow aye" 


brief .description of each application identified by 
_project. sponsor name (include type of structures, 


. handicapped population to be served,: number of 


residents per structure, amount and type of 
assistance requested). 


‘evidence that there is an unmet need for the 
proposed permanent housing in the location to be 
served (i.e., estimates:of unmet demand, present 
need, projections of future need) and that this need 
is likely to continue throughout the term of the 
applicant's commitment to HUD. 


_. brief description of the State's efforts to. provide 


housing. and supportive services tothe handicapped — 
homeless population. 


__an assessment of. how the proposed project would: meet 


. tthe. needs. of the handicapped homeless population in 
the State. 


a description of the innovative quality of each 
application identified by project sponsor name 
proposal-including how it uses anew or unusual 
approach that holds promise of success-fully 
providing permanent housing. and supportive services 
to the residents of the project. 
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Exhibit 


Number 
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Description 


£. 


Designation: of the: State agency whose primary 
responsibility is the provision of services to 
handicapped persons and who will assist the State 
housing finance agency in fulfilling ‘the State 
responsibilities under Subtitle C of Title IV of the 
Stewart B. McKinney Homeless Assistance Act, Pub. L. 
100-77. (If this agency will not be responsible for 
the overall administration of this program, the 
applicant mujst also designate the administering - 
agency including the name, address and telephone 
number of contact: person.) 


The (title of official in charge of the agency names 
above to whom the delegation is being given) is 


authorized to execute the certifications required by 


Exhibits. 2,4,5 and 9 of the application for funds 
under the permanent housing-component of the 
Supportive Housing Demonstration Program. I certify 
that this delegation of authority is authorized by 
the laws of the State of ° 


Committment of matching funds - (The amount of HUD 
assistance provided must be matched with at least an 
equal amount of state or local government funds that 
will be used solely for acquisition and/or 
rehabilitation. At least 50 percent of this match 
must be state RE funds. ) 


1. Identify, per project sponsor, the amount of 
state government funds that will be committed to 
match the amount of HUD funds requested plus the 
extent to which it will supplement the required 
match with additional state funding. 


If the state cannot commit at least half of the 
matching contribution, it must request a waiver 
. of Section 841.125 (a)(2) of the Proposed Rule 
for the Supportive Housing Demonstration Program 
published in the Federal Register on October 26, 
1987. In requesting.a waiver: paenanmn te the 
following: 


- it is experiencing a severe financial hardship 
that makes it unable to provide -50 percent of 
the: matching contribution, and 


that: local-‘governments of the area to be 
served by the project ($s) will contribute 
additional funds in an. aggregate amount equal 
-to the amount of the State contribution that 
may be a.waivered by HUD: 





. 
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Exhibit 
Number Description 


3. If the local government will be providing a 
-portion or all of the: required matching 
contribution, provide a letter of committment 
from each local government ‘source, indicating 
the amount of funds being committed. 


an assurance that the state will promptly transmit 
both the. Federal and State asistance for this 
program to the project. sponsor and will facilitate 
the provision of necessary supportive services to 
the residents of the project. 


a statement certifying that the submission of the 
application is authorized under State law, and that 
the State has the legal authority to participate in 
the program in accordance with program requirements 
and the requirements of other applicable Federal 
law. 


Signature of Governor. 


Standard Form 424 - | 
Complete blocks 4, 7, 8, 9, 10, 13, 15, 16, and 23 


SECTION B - PROPOSED HOUSING AND SUPPORTIVE SERVICES 


Site Control - The applicant (State).or the 
project sponsor must have control of the site 
(structure) at the time the application is 
submitted. If the applicant has control of the 
site, it must submit Exhibit 3 (a through f). 
If the project sponsor has 3,control of the 
site, the applicant may skip Exhibit 4 (a .. 
through £) which must then be included by the 
project sponsor as Exhibit 4 (a through £) in 
Part II of the application. 


If more than one site/structure will be used per 
project sponsor, Exhibit 3 (a through f)- must be 
submitted for each site/structure. .. : 
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Description 


Evidence that the applicant has control of the site 
(structure) in the form of: 


a. option agreement to purchase or lease 

b. lease agreement - 

¢c. contract of sale 

d. deed or other proof of ownership 

e. documentation described below for 
acquisition from a public body or through 
eminent domain 


Site Control Period 
Options must, at a minimum, run through 3-15-89. 
The term of the lease must be adequate to cover the 


required 10 year operating period of the permanent 
housing project. 


Site Acquired from Public Bodies 
If the site is to be acquired from a public body, 


_ submit evidence that the public body: 


a. possesses clear title or an option to purchase or 


lease; and, 

b. has entered into a legally binding written agreement 
to convey the site to the. applicant upon its 
notification. of funding under the progran. 


Site Acquired through Eminent Domain 


If the site is to be acquired by the public body through 


the eminent domain process, 
a. the action must be complete by 7-15-88; AND, 


b. the application must include a copy of the land 
disposition agreement or a resolution from the 
public body conveying site control to the 
applicant. 


Permissive Zoning - Evidence that the proposed use of 
the site/structure is currently permissible under 
applicable zoning ordinances, regulations or approved 


variances or that actions necessary to make it 
permissible have been initiated and will be completed. 


Examples of such evidence are: 


(1). a letter from the zoning: board or commission 

(2) an attorney's opinion 

(3) a copy of the zoning ordinance indicating the 
proposed use is permissible. 
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Description 


Historical Properties - Indication whether the project 
will involve the use of, or be adjacent to, a historic 
property and, if so, identification of the historic 
property. This information should be obtained from the 
State Historic Preservation Officer (SHPO), the local 
government or any local historic commission or 
organization and a copy of the information should be 
provided. in this exhibit. 


Local Government Approval - Written statement from the 
unit of general local government in which the proposed 
permanent housing is located, indicating that the 
proposed use of the structure and site is not 
inconsistent with any plan the local government may have 


which would affect the use of the structure and site for 


permanent housing. 


If a written response was. not received, submit a copy of 


your. letter (requesting the local: government's comments) 
as this exhibit. If the response is received prior to 
12-15-88, it should be forwarded to HUD. 


Narrative description of the huilding, the neighborhood 
and the proposed rehabilitation. Include a photograph 


of the building, its current use, and the estimated cost 
of the rehabilitation. 


Appropriateness of the proposed structure(s) and 
site(s). Demonstrate that the prcposed structure(s) and 
site(s) are appropriate for (1) the provision of housing 
and supportive services in a suitable non-institutional 
group setting and (2) for the handicapped homeless 
population to be. served. 


Development schedule - Provide an estimated date for 
each a the following: transmittal of Federal and State 
funding to project sponsor, acquisition, start-up and 


completion of rehabilitation, and initial occupancy of 
project (or date increased level of services begin). 


SECTION C - CERTIFICATIONS 


Fair Housing and Equal Opportunity Certifications - 
complete attached format identified as Exhibit 4. 


Applicant Certifications - complete attached format 
identified as Exhibit 5. 


Certification of Consistency with Comprehensive Homeless 
Assistance Plan (CHAP) - the attached format identified 

as Exhibit 6 must be completed and signed by the public 

official responsible for submitting the CHAP. 
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; APPLICANT 
FAIR HOUSING AND EQUAL OPPORTUNITY CERTIFICATIONS 


The Applicant hereby assures and certifies that: 


It will comply with Title VI of the Civil Rights Act of 1964 

(P.L. 88-352) and .regulations. pursuant thereto (Title 24 CFR Part 
1) which states that no person in the United States shall, on the 
ground of race, color, or national origin, be excluded from 
participation in, be denied the benefits of, or be otherwise 
subjected to discrimination under any program or activity for whch 
the applicant receives: financial assistance; and will immediately 
take any measures necessary to effectuate this agreement. With 
reference to the real property and structure(s) thereon which are 
provided or improved with the aid of Federal financial assistance 
extended to the applicant, this assurance shall obligate the 
applicant, or in the case of any transfer, the transferee, for the 
period during which the real property and structure(s) are used 
for a purpose for which the Federal financial assistance is 
extended or for another purpose involving the provision of similar 
services or benefits. 


It will comply with Title VIII of the Civil Rights Act: of 1968 
(P.L. 90-284) as amended, which prohibits discrimination’ in 
housing on the basis of race, color, religion, sex or national 
origin, and administer its programs and activities relating to 
housing in a manner to affirmatively further fair housing. 


It will comply with Executive Order 11063 on Equal Opportunity in 
Housing which prohibits discrimination because of race, color, 
creed, sex or national origin'in housing and related facilities 
provided with Federal financial assistance. 


It will comply with Executive Order 11246. and: all regulations 
pursuant thereto (42 CFR Chapter 60-1), which states that no: 
person shall be discriminated against on the basis of race, color, 
religion, sex or national origin in all: phases of employment 
during the performance of Federal contracts and shall take 
affirmative action to ensure equal employment opportunity. The 
applicant will incorporate, or cause to be incorporated, into any 
contract for construction work as defined in:Section 130.5 of HUD 
regulations the equal opportunity clause required by Section » 
130.15(b) of. the HUD regulations. 
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It will comply with Section 3 of the Housing and Urban Development 
Act of 1968, as amended (12 U.S.C. 170la), and regulations 
pursuant thereto (24 CFR Part 135), whch requires that, to the 
greatest extent feasible, opportunities. for -training and 
employment be given lower-income residents of the project: and 
contracts for work in connection with the project ‘be awarded to 
business concerns whch are located in, or owned iin substantial 
part by persons residing, in the area of the project. 


It wilk comply with Section 504 of the Rehabilitation Act of 1973, 
as amended which prohibits discrimination based on handicap in 
federally assisted and conducted programs and activities. 


It will comply with the Age Discrimination Act of 1975, as 
amended, which prohibits discrimination because of: age in programs 
and activities receiving Federal financial assistance. 


It will comply with Executive Orders 11625, 12432, and 12138, 
which state program participants shall take affirmative action to 
encourage participation by businesses owned and operated by 
minority groups and women. 


It will, in making known the availability of the permanent 
housing, establish additional procedures when intended procedures 
are. unlikely to reach persons of any particular race, color, 
religion, sex or national origin who may qualify for admission. 


x 


Signature ; Date 


Typed Name and Title 
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‘Exhibit 7 


é 
APPLICANT CERTIFICATIONS 


(Other than Fair Housing & Equal opportunity Certifications 
which are in Exhibit 4) 


The Applicant hereby assures and certifies that it will comply 
with the following; 


“It will ensure ‘that the sérucient: “housing project is wns 
operated ‘in accordance with the provisions: in the Proposed 
Rule published in the Federal Register on October 26, 1987. 


The proposed permanent housing project is operationally 
feasible and will provide adequate housing and ae 
services to handicapped homeless persons. 


It will ensure that the proposed activities will not have 
caused and will not result in the temporary or peeneren 
displacement of any person or entity. 


It will ensure that the supportive services required for each 
resident upon his or her.admission to the permanent housing 
‘project’ ‘are continually ‘assessed at appropriate intervals. 


It will ensure that the structure identified in this 
application ‘is used as permanent housing for not less than 10 

“years following its. initial occupancy -(or~ increased ‘service 
delivery) with funding under this program. . 


It will ensure that the structure, after rehabilitation, will. 
meet applicable State and local requirements Fegarding a. safe. 
and sanitary condition. 3 : 


It will ensure the compliance with any spplidabie State. 
licensing requirements in the operation of the “permanent 
housing project. 


It will repay the full amount of any shigateitton/rimabtiien- 
“tion advance if the ‘structure is not used’ for permanent | 
hnousing’® for a 10-year period followirig the initial occupancy 
‘with funding under this program unless the Secretary 

determines that the project is no longer needed as’ permanent 
housing’ for handicapped -hhomeless persoris and approves its” 

‘alternate use for the direct benefit of lower income persons. 
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The funds obligated by HUD under this program cannot be 
increased but may be decreased in accordance with the 
provisions in Section 841.400(b) and (c) of the Proposed 
Rule for the Supportive Housing Demonstration Program 
published in the Federal Register on October 26, 1987. 


If the structure is taken by eminent domain or seizure 
during the 10 year period, it will repay the advance to the 
extent that funds are available from the eminent. domain or 
other proceeding. 


It will obtain and maintain in force property casualty 
insurance with HUD named as beneficiary, in’an amount at 
least equal to the amount’ of the acquisition/rehabilitation 
advance or the moderate rehabilitation grant. 


It will ensure that residents in the permanent housing 
project are required to pay rent in accordance with Section 
3(a) of the United States ee Act of 1937. 


Use of the proposed. ‘structure as permanent housing for 
handicapped homeless persons is currently permissible under 
applicable zoning ordinances, regulations or approved 
variances or will be by. 12-30-88. 


The proposed structure and site are appropriate for (a) 
the provision of housing. and supportive services in a 
suitable group setting, and (b) the handicapped homeless 
population to. be served. 


It will execute the Grant Agreement within two weeks of. 
its receipt. 


It. will ensure that the ‘permanent housing project te 2c 
developed expeditiously in accordance with the time. schedule 
included in Exhibit 4f of this application. 


It will ‘not ‘employ, engage. for services, award contracts 

or fund any contractors or subcontractors during any period 
of their debarment, suspension or placement in ineligibility 
status. Pk 


.In the acceptance and use of assistance under this Program, 
it will comply with the policies, guidelines and requirements 
of OMB Circular Nos. A-87 and A-102. 


It will ensure the. compliance. with. the requirements. of the 
Lead-Based Paint Poisoning Prevention Act (42 U.S.C. 4821- 
4846) as described in Section 841.330(d) of the Proposed Rule 
for the Supportive Housing Demonstration Program published in 
the Federal Register on October 26, 1987. 
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The financial management system used for permanent housing 
will provide for audits in accordance with 24 CFR Part 44. 


The proposed permanent housing project is not located in 
any 100-year floodplain (or 500 year floodplain if 50% or 
more of the living space in the structure is designed for 
residents with mobility impairments), as designated by maps 
prepared by the Federal Emergency Management Agency. 


It will keep any records and make any reports that HUD may 
require. 


The amounts estimated in this application for the cost of 
acquisition and/or rehabilitation of the permanent housing 
project can be supported by documentation which is on file 
and will be maintained for at least the first three years of 
operation with funding under this program. 


No person (1) who is an employee, agent, consultant, 
officer, or elected or appointed official of the recipient, 
that receives assistance under the demonstration and who 
exercises or has exercised any functions or responsibilities 
with respect to assisted activities, or (2) who is ina 
position to participate in a decisionmaking process or gain 
inside information with regard to such activities, will 
obtain a personal or financial interest or benefit from the 
activity, or have any interest in any contract, subcontract 
Or agreement with respect thereto, or the proceeds’ 
thereunder, either for him or herself or for those with whom 
he or she has family or business ties, during his qr her 
tenure or for one year thereafter. 


A resolution, motion or similar action has been duly 

adopted or passed as an official act by its governing body, 
authorizing the submission of this application and the 
establishment and operation of the proposed permanent housing 
project. 


It will comply with all applicable requirements resulting 
from HUD's determination pursuant to Section 106 of the 
National Historic Preservation Act. 


No assistance chbabieil from HUD for permanent housing (or 

any State or local government funds used to supplement this 
assistance) will be used to replace State or local government 
- assistance program funds used to assist-handicapped persons, 
homeless individuals, or handicapped homeless persons during 
the calendar year preceding the date of the application or. 
were designated for such use through an official action of 
the applicable -governmental entity during the calendar year 
preceding the date of-the-application. 
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28. No more than 5’ percent of an acquisition/rehabilitation 
advance or a moderate rehabilitation grant will be used for 
administrative purposes. 


Signature 


Typed Name and Title 


WARNING 


Section 1001 of Title 18 of the United States Code (Criminal 
Code and Criminal Procedure, 72 Stat. 967) shall apply to such 
statements (18 U.S.C. 1001, among other things, provides that who 
ever knowingly and willfully makes or uses a document or writing 
containing any false, fictitious, fraudulent statement or entry, 
in any matter within the jurisdiction of any department or agency 
of the United States, shall be fined no more than $10,000 or 
imprisoned for not more than five years, or both). 
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Exhibit 6 


CERTIFICATION OF CONSISTENCY WITH 
COMPREHENSIVE HOMELESS ASSISTANCE PLAN (CHAP) 


ts ; OF THE 
(Name and Title) 


STATE OF » CERTIFY THAT THIS 


PROJECT IS CONSISTENT WITH OUR APPROVED COMPREHENSIVE HOMELESS 
ASSISTANCE PLAN. 


(Signature) 


(Date) 
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SECTION D - FINANCIAL 


‘ Exhibit 
Number Description 
7 Financial Responsibility of Project Sponsor 


Submit a statement that the Governor or other chief 
Ca oaepaeememegette 

executive official of the State has approved the 

financial responsibility of the project sponsor. 


DIRECTIONS: The project sponsor must submit to you as 
Section D of Part II of the Application Package a 
statement of income and expenses and balance sheets for 
each of the past three years of its operation (DO NOT 
SUBMIT THEM IN THIS APPLICATION). In making your 
determination of financial responsibility of the project 
‘sponsor, take into consideration its past financial 
history, its current and anticipated financial outlook, 
the amount of funding that will be committed under this 
proposal and its other financial responsibilities. 


Types and Amounts of Assistance Requested - Complete 
attached format identified as Exhibit 8-1 OR 8-2, 


as appropriate. 


BEST COPY AVAILABLE 
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TYPE OF ASSISTANCE REQUESTED . 


DIRECTIONS: Complete the spaces: on the following pages under the 
type of assistance that- you are requesting. If you are not 
requesting a particular type of assistance, check the appropriate 
box. 


If your application proposes an expansion of an existing facility 
or project currently serving handicapped homeless persons, you 


must request assistance for the particular costs relating to the 
expansion only. 


I. Acquisition/Rehabilitation Advance 


[_] Requested [_] Not Requested 
(complete below) (go to next page) 


A.* Cost of Acquisition $ 
B.* Cost. of Rehabilitation $ 


C. Total Acquisition/Rehabilitation Cost § 
(Add Lines A and B) 


D. Total Amount Provided By Applicant $ 


E. Total Amount Provided by Local 
Government (if applicable) $ 


F. Total Match (Add Lines D and E) $ 
G. HUD Punting Requested By Applicant $ (no 


more 5 percent of this figure.can be applied toward 
administrative costs.) 


NOTES: 1. Line D must be at least 50 percent of Line F. 


2. Line G must not exceed the iano of: 50 percent of 
Line C or $200,000. 


Iticiude administrative costs 
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Exhibit 8-2 


II. Moderate Rehabilitation Grant. 


[7 Requested /-7 Not Requested 
(complete below) (go to next page) 


DIRECTIONS: See attached example (Exhibit 10-2a)- for assistance 
in completing this Exhibit. 
A. Cost of Rehabilitation: $ 
** Number of Units per project 
0 BR unit: in SRO- 
BR. unit in group home 
O BR unit 
Total x $5,000 = 
1 or more BR unit(s) 
Ci Total x '. $7,000 = 


D. Project Limit 
(Add Lines B and C) 


E. Total Amount Provided by Applicant 


F. Total Amount Provided by Local Government | 
(if applicable) 


G. Total Match (Add Lines E and F) 


H. HUD Funding Requested by Applicant | 
(no more than 


5 % of this. 
figure can be 
applied toward 
administrative 
costs) 


‘NOTES: Line E must ‘be at least 50-percent of Line G: 


Line H must not exceed the lesser of: Line Dor 
50 percent of Line A. 


* include administrative costs. 


%* Total project. limited to 8 handicapped persons or 8 
hendicapeet persons and their families in a structure other than 


group home. 
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Exhibit 8-2a 


EXAMPLE OF COMPLETED FORMAT 
FOR MODERATE REHABILITATION GRANT 


The moderate rehabilitation grant may not exceed the lesser of 
(1) the project limit (described below); or, .(2) 50 percent of. the 
cost of the rehabilitation. ; 


Project Limit, = $ 5,000 -per (1). bedroom unit in ‘single ; 
Se fice é' ; : -.» ZOOM ORIN ANEY: Agno) housing — 


(2) bedroom unit in group home 


(3) unit without bedroom in other 
types of projects 


e 2, 000 per unit with. one or more bedrooms in. 
other types of projects. 


Project - one OF more existing structures, Or parts of one or 


Example: 


more existing structures, as long as the entire project. 
does not. house more. than eight: handicappe omeless | 
persons (families may be included in. structures other - 
than group homes or SROs). iis 


Project Sponsor "X" is applying for a moderate rehabili- 


tation grant to rehabilitate a group home to serve 4 
handicapped people; two single room occupancy. units, . 
each serving one handicapped person; and,. two 2 bedroom 
units in an apartment. complex, each serving 1 family (1 
handicapped person,. spouse and child). The total. cost 
of rehabilitation is $95,000. Turn to the following:, 
page for the completed. format. ' 
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Exhibit 8-2 


II. Moderate Rehabilitation Grant 


/ 7 Requested {7 Not Requested 


eegretanes below) 


A. Cost of Rehabilitation $§ 95,000 
* Number of Units per project 
O BR unit in SRO... 


BR unit in group home 
.O BR unit 


$5,000 = 
1 or more BR unit(s) 
mat oe $7,000, = 


Project Limit 
(Add Lines B and C) 


Total Amount Provided by Applicant 


Total Amount Provided by Local 
Government (if applicable). 


Total Match (Add Lines. E and F). 


HUD - Funding Requested by Applicant, 


(go to:next page) 


14,000 


_ 44,000 
27,000 


24,000: 
51,000 

44,000. 
{no more than s % of 
this figure can be 
applied. toward. 


administrative 
costs) 


Line E must be at least 50 percent of Line G. 


Line H must not exceed the lesser of: Line D or 


50 percent of Line A. 


* Include administrative costs 


** Total project limited to 8 handicapped perosns or 8 handicapped 
persons and their families in a structure,other than a group. . 
home. 
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PART II — PROJECT SPONSOR 


SECTION A - PROJECT SPONSOR INFORMATION 


PROVIDE NAME, ADDRESS, AND PHONE NUMBER OF CONTACT PERSON 


Exhibit 


Number 


1 


Description 


Evidence of Project Sponsor eligibility 
Submit: 


ae. 


b. 


Currently effective IRS ruling providing 
tax exempt status; 


Articles of Incorporation, Charter or 
Constitution; and, 


By-laws 


Narrative description of past experience (no 


more than two single-spaced or-four double- 
spaced typed pages). Include, at a minimun, 
the following: 


ae 


b. 


Have you developed and/or operated housing? 
In what capacity? For how long? 


Have you provided and/or coordinated the 
provision of supportive services? What 
kinds.of services? For what type of 
population? For how long? 

How large was your operation? 

How many people did you serve at one time? 
What was your source of financing? 


How do you measure your success? 


How does your experience relate to your role 
in the proposed project? 


Describe the administrative, managerial and 
and operational capabilities of your staff. 
How many @f your.staff function in these 
capacities? 
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SECTION B - PROPOSED HOUSING AND SUPPORTIVE SERVICES 


Exhibit 
Number Description 


3 Narrative response to the following: (no more than 


five single-spaced or ten double-spaced typed pages). 


a. Describe the handicapped homeless population(s) 
you will house per structure (i.e., male/female, 
ages, disabilities, etc.). 


How many individuals and/or families will live in 
each satructure? 
Describe your occupancy selection process. 


Describe the supportive services plan for the 
residents. 


What services will be provided? 

Who will provide them? 

If service providers other than the project 
sponsor will be providing any or all of the 
supportive services, how will coordination 
be ensured? 

When will they be provided? 

Will they. be provided on or off-site? 

If off-site, how will access, be ensured? 


What arrangement, if any, will be made for 
residential supervision/management? Why is this 
arrangement appropriate? 


How and when will client assessments be performed? 
By whom? 


Describe the number and type of staff that will be 
assigned to this project. 


h. Describe any aspects of the proposed project that 
you think are innovative. 


IF YOU ARE CURRENTLY OPERATING AN EXISTING PROGRAM OR 
FACILITY SERVING HANDICAPPED HOMELESS PERSONS, ANSWER 
THE FOLLOWING: 


i. Are you increasing the number of people served in 
your existing program or. facility? Give the 
current number served and the number increased. 


j. Are you proposing a change in use (e.g. conversion 
from transitional housing to permanent housing) ? 





Exhibit 
Number 


(cont'd) 
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Description 


k. How does your proposal meet the eligibility 
requirements specified in the Proposed Rule for 
the Supportive Housing Demonstration Program, 
Section 841.120(a) Funding of existing housing 
facilities and programs? 


Site Control - The applicant (State) or the project 
sponsor must have control of the site (structure) at the 
time the application is submitted. If the project 
sponsor has control of the site, it must submit Exhibit 
4 {a through £). If the applicant has control of the 
site, the project sponsor may skip Exhibit 4 

(a through £) which must then be included by the 
applicant as Exhibit 3 (a through £) in Part I of the 
application. 


Evidence that the project sponsor has control of the 
site (structure) in the form of: 


a. option agreement to purchase or lease 

b. lease agreement 

ec. contract of sale 

d. deed or other proof of ownership 

e. documentation described below for 
acquisition from a public body or through 
eminent domain 


Site Control Period 
Options must, at a minimum, run through 3-15-89. 


The term of the lease must be adequate to cover the 
required 10 year operating period of the permanent 
housing project. 


Sites Acquired from Public Bodies 


If the site is to be acquired from a public body, 
submit evidence that the public body: 


a. possesses clear title or an option to purchase. 
or lease, AND 


b. has entered into a legally binding written 
agreement to convey the site to the project 
sponsor upon its notification of funding under 
the program. 
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(cont'd) 
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Description 


Site Acquired through Eminent Domain 


If the site is to be acquired by the public body 
through the eminent domain process, 


a. the action must be complete by 12-15-88, AND 


b. the application must include a copy of the land 
disposition agreement or a resolution from the 
public body conveying site control to the 
project sponsor. 


Permissive Zoning - Evidence that the proposed use of 
the site/structure is currently permissible under 
applicable zoning ordinances, regulations or approved 
variances or that actions necessary to make it 


permissible to have been initiated and will be 
completed no later than 12-30-88. 


Examples of such evidence are: 


(1) a letter from the zoning board or commission 

(2) an attorney's opinion 

(3) a copy of the zoning ordinance indicating the 
proposed use is permissible. 


Historical Properties - Indication whether the project 


will involve the use of, or be adjacent to, a historic 
property and, if so, identification of the historic 
property. This information should be obtained from the 
State Historic Preservation Officer (SHPO), the local 
government or any local historic commission or 
organization and a copy of the information should be 
provided in this exhibit. 


Local Government Approval - Written statement from unit 
of general local government in which the proposed 


permanent housing is located, indicating that the 
proposed use of the structure and site is not 
inconsistent with any plan the local government may have 
which would affect the use of the structure and site for 
permanent housing. 


If a written response was not received, submit a copy 
of your letter (requesting the local government's 
comments) as this exhibit. If the response is received 
prior to 7-15-88, it should be forwarded to HUD. 
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Exhibit 


Number 


4d 
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Description 


Narrative description of the building, the neighborhood 
and the proposed rehabilitation. Include a photograph 
of the building, its current use, and a breakout the 
estimated cost of the rehabilitation. 

Appropriateness of the proposed structure(s) and 
site(s). Demonstrate that the proposed structure(s) and 
site(s) are appropriate for (1) the provision of housing 
and supportive services in a suitable noninstitutional 


group setting and (2) for the handicapped homeless 
population to be served. 


Develo ment schedule - Provide an estimated date for 
each of the following: transmittal of Federal and State 
funding to project sponsor, acquisition, start-up and 


completion of rehabilitation, and initial occupancy of 
project (or date increased level of services begin). 


Letters of intent (not support) from any organization(s) 


which will provide supportive services to the residents 


of the permanent housing project. Each letter must 
describe the service(s) and indicate the organization's 
ability and willingness to provide the service(s). 


This exhibit is not required if all supportive services 
will be provided by the applicant/project sponsor. 
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SECTION C - CERTIFICATIONS 
Exhibit 
Number Description 
6 


- Pair Housing and Equal Opportunity Certifications 
complete attached format identified as Exhibit 6. 


Project Sponsor Certifications - complete attached 
format identified as Exhibit 7. 
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Exhibit 6 


PROJECT SPONSOR’ 
FAIR HOUSING AND EQUAL OPPORTUNITY CERTIFICATIONS 


The Project Sponsor hereby assures and certifies that: 


It will comply with Title VI of the Civil Rights Act of 1964 
(P.L. 88-352) and regulations pursuant thereto (Title 24 CFR 

Part 1) which states that no person in the Unites States shall, on 
the ground of race, color, or national origin, be excluded from 
participation in, be denied the benefits of, or be otherwise 
subjected to discrimination under any program or activity for 
which the applicant receives financial assistance; and will 
immediately take any measures necessary to effectuate this 
agreement. With reference to the real property and structure(s) 
thereon which are provided or improved with aid of Federal 
financial assistance extended to the applicant, this assurance 
shall obligate the applicant, or in the case of any transfer, the 
transferee, for the period during which the real property and 
structure(s) are used for a purpose for which the Federal 
financial assistance is extended or for another purpose involving 
the provision of similar services or benefits. 


It will comply with Title VIII of the Civil Rights Act of 1968 
(P.L. 90-284) as amended which prohibits discrimination in housing 
on the basis of race, color, religion, sex or national origin, and 
administer its programs and activities relating to housing in a 
manner to affirmatively further fair housing. 


It will comply with Executive Order 11063 on Equal Opportunity in 
Housing which prohibits discrimination because of race, color, 
creed, sex or national origin in housing and related facilities 
provided with Federal financial assistance. 


If will comply with Executive Order 11246 and all regulations 
pursuant thereto (42 CFR Chapter 60-1), which states that no 
person shall be discriminated against on the basis of race, color, 
religion, sex or national origin in all phases of employment 
during the performance of Federal contracts and shall take 
affirmative action to ensure equal employment opportunity. The 
applicant will incorporate, or cause to be incorporated, into any 
contract for construction work as defined in Section 130.5 of HUD 
regulations the equal opportunity clause required by Section 
130.15(b) of the HUD regulations. 


It will comply with Section 3 of the Housing and Urban Development 
Act of 1968, as amended (12 U.S.C. 170la), and regulations 
pursuant thereto (24 CFR Part 135), which requires that, to the 
greatest extent feasible, opportunities for training and 
employment be given lower-income residents of the project and 
contracts for work in connection with the project be awarded to 
business concerns which are located in, or owned in substantial 
part by persons residing in, the area of the project. 
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It will comply with Section 504 of the Rehabilitation Act of 1973, 
as amended, which prohibits discrimination based on handicap in 
federally-assisted and conducted programs and activities. 


It will comply with the Age Discrimination Act of. 1975, as 
amended, which prohibits discrimination because of age in programs 
and. activities. receiving Federal financial assistance. 


It will comply with Executive Orders 11625, 12432, and 12138, 
which state program participants shall take affirmative action to 
- encourage participation by messneenen owned and operated by 
minority groups and women. 


It will, in making known the availability of the permanent housing 
establish additional procedures when intended procedures: are 


unlikely to reach persons of any particular race, color, religion, 
sex or national origin who may qualify for admission. 


Signature, Authorized Officer/Director 


Typed Name and Title 





vs 
ae 
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Exhibit 7 


. 


PROJECT SPONSOR CERTIFICATIONS 


(Other than Fair Housing & Equal Opportunity Certifications which 
are in Exhibit 6) 


The Project Sponsor hereby assures and certifies that it will 
comply with the following: 


l. 


It will operate the permanent housing project in accordance 
with provisions of the Proposed Rule published in the Federal 


Register on October 26, 1987. 


It will limit the number of occupants in a group home to eight 
individuals excluding their families and in a rental building, 
condominium or cooperative, eight families. 


It will not transfer operations to a new project/sponsor 
unless the new project/sponsor is approved by HUD. 


The proposed permanent housing project is operationally 
feasible and will provide adequate housing and supportive 
services to handicapped homeless persons. 


The proposed activities will not have caused and will not 
result in the temporary or permanent displacement of any 


person or entity. 


It will assess the supportive services required for each 
resident upon his or her admission to the permanent housing. 
project and reassess each resident's need for supportive 
services on an ongoing basis during his or her residency. 


It will provide appropriate supervision for the residents. 


It agrees to use the structure for permanent housing for a 10- 
year period following the initial occupancy with funding under 


this program (or ten years from date expanded services are 
provided, if applicable). 


The structure will, after rehabilitation, meet applicable 
State and local requirements regarding a safe and sanitary 
condition. 4 


It will comply with any applicable State licensing 
requirements in the operation of the transitional housing. 


* 
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It will repay the full amount of any acquisition 
rehabilitation advance if it fails to use the structure for 
permanent housing for a 10-year period following the initial 
occupancy with funding under this program, unless the 
Secretary determines that the project is no longer needed as 
permanent housing for handicapped homeless persons and 
approves its alternate use for the direct benefit of lower 
income persons. 


The funds obligated by HUD under this program cannot be 
increased but may be decreased in accordance with the 
provisions in the Supportive Housing Demonstration Program 
Proposed Rule published in the Federal Register on 

October 26, 1987. 


If the structure is taken by eminent domain or seizure during 
the 10-year period, it will repay the advance to the extent 
that funds are available from the eminent domain or other 
proceeding. 


It will obtain and maintain in force property casualty 
insurance with HUD named as beneficiary, in an amount at 
least equal to the amount of the acquisition/rehabilitation 
advance or the moderate: rehabilitation grant. 


It will require residents: to pay rent in accordance with 
Section 3(a) of the United States Housing Act of 1937 and it 
will perform all necessary related administrative functions 


such as income recertification, etc. 


Use of the proposed structure as permanent housing for 
handicapped homeless persons is currently permissible under 
applicable zoning ordinances, regulations or approved 
variances or will be by 12-30-88. 


The proposed structure and site are appropriate for (a) the 


provision of housing and supportive services in a suitable 


group setting, and (b) the handicapped homeless population to 


be served. 


If reguired by the Notification of Funding Approval, it will 


forma separate legal entity to be the recipient of funds 
under this program and it will transfer site control to the 


new entity. 


It will develop the permanent housing expeditiously in 
accordance with the time schedule included in Exhibit 4f of 
this application. 


It will not employ, engage for services, award contracts or 
fund:any contractors or subcontractors during any period of 
their debarment, suspension or placement in ineligibility 
status. 
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In the acceptance and use of assistance under this Program, it 
will comply with the policies, guidelines and requirements of 
OMB Circular Nos. A-110 and A-122. 


It will comply with the requirements of the Lead-Based Paint 
Poisoning Prevention Act (42 U.S.C. 4821-4846) as described in 
Section 841.330(d) of the Proposed Rule for the Supportive 
Housing Demonstration Program published in the Federal 
Register on October 26, 1987. 


The financial management system used for the permanent housing 
project will provide for audits in accordance with OMB 
Circular A-110. 


The proposed housing is not located in any 100-year floodplain 
(or 500 year floodplain if 50% or more of the living space in 
the structure is designed for residents with mobility 
impairments), as designed by maps prepared by the Federal 
Emergency Management Agency. 


It will-keep any records and make any reports that HUD may 
require. 


The amounts estimated in this application for the cost of 
acquisition and/or rehabilitation can be supported by 
documentation which is on file and will be maintained for at 
least the first three years of operation with funding under 
this progran. 


No person (1) who is an employee, agent, consultant, officer, 
or elected or appointed official of the recipient, that 
receives assistance under the demonstration and who exercises 
or has exercised any functions or responsibilities with 
respect to assisted activities, or (2) who is in a position to 
participate in a decisionmaking process or gain inside 
information with regard to such activities, will obtain a 
personal or financial interest or benefit from the activity, 
or have any interest in any contract, subcontract or agreement 
with respect thereto or the proceeds thereunder, either for 
him or herself or for those with whom he or she has family or 
business ties, during his or her tenure or for one year 
thereafter. 
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28. A resolution, motion or similar action has been duly adopted 
or passed as an official act by its governing body, 
authorizing the submission of this application and the 
establishment and operation of the proposed housing. 


It will comply with all applicable requirements resulting from 
HUD's determination pursuant to Section 106 of the National 
Historic. Preservation Act. 


Signature, Authorized Officer/Director 


Typed Name and Title 


WARNING 


Section 1001 of Title 18 of the United States Code (Criminal Code 
and Criminal Procedure, 72 Stat. 967) shall apply to such 
statements (18 U.S.C. 1001), among other things, provides that 
whoever knowingly and willfully makes or uses a document or 
writing containing any false, fictitious, fraudulent statement or 
entry, in any matter within the jurisdiction of any department or 
agency of the United States, shall be fined no more than 10,000 or 
imprisoned for not more than five years, or both. 
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SECTION D - FINANCIAL 


Exhibit 
Number Description 


8 Statement of income and expenses and balance sheets 
for each of the past three years of operation. If 
you have operated for less than three years, submit 
this information for your actual period of 
operation. 


This exhibit must include the following 
certification: 


CERTIFIES THIS 
(Name Of Applicant) 


INFORMATION TO BE ACCURATE AND CAN PROVIDE 


DOCUMENTATION FOR THE 
PERIOD FROM: 


REQUESTED BY HUD. 


Authorized Applicant Signature 


[FR Doc. 88-14290 Filed 6-23-88; 8:45 am] 
BILLING CODE 4210-01-C 





Friday 
June 24, 1988 


Part VI 


Department of 
Health and Human 
Services 


Office of Human Development Services 


45 CFR Part 1336 

Native American Programs; Assistance to 
Native Hawaiians and Native American 
Pacific Islanders; Interim Final Rule and 
Notice of Announcement of Availability 
of Competitive Financial Assistance for 
Native Hawaiian Revolving Loan Fund 
Demonstration Project 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Office of Human Development 
Services 


45 CFR Part 1336 


Native American Programs; Assistance 
to Native Hawaiians and Native 
American Pacific Islanders 


AGENCY: Administration for Native 
Americans (ANA), Office of Human 
Development Services, Department of 
Health and Human Services. 


ACTION: Interim final rule. 


sumMARY: The Administration for 
Native Americans is amending its 
regulations to: (1) Establish the 
procedures and criteria by which ANA 
will make a five-year demonstration 
grant to one agency of the State of 

- Hawaii or to one Native Hawaiian 
organization to manage a Revolving 
Loan Fund to promote economic 
development for Native Hawaiians; and 
(2) extend eligibility for ANA financial 
assistance to include Native American 
Pacific Islanders (including American 
Samoan Natives). 

These changes are in response to 
recent amendments (Pub. L. 100-175) to 
the Native Americans Program Act of 
1974, Pub. L. 93-644. The effect of the 
regulatory amendments will be to 
provide directions to the Native 
Hawaiian agency or organization 
responsible for administering the 
revolving loan fund and to define which 
Native American Pacific Islanders are 
eligible for ANA financial assistance. 


DATES: Interested persons and agencies 
are invited to submit written comments 
concerning these interim final 
regulations by August 23, 1988. 
ADDRESS: Comments should be 
submitted in writing or delivered to the 
Commissioner, the Administration for 
Native Americans, Attention: Jan 
Phalen, Office of Human Development 
- Services, Department of Health and 
Human Services, 330 Independence 
Avenue SW., Room 5300, Washington, 
DC 20201. ANA's office hours are 9:00 
a.m. to 5:30 p.m. on regular business 
days. Comments received may be 
inspected during the same hours by 
making arrangements with the contact 
person below. : 
FOR FURTHER INFORMATION CONTACT: 
Jan Phalen, ANA, (202) 245-7714. 


SUPPLEMENTARY INFORMATION: 
Program Purpose 
The Native American Programs Act of 


1974 (the Act) was originally enacted on 
January 4, 1975 (Pub. L. 93-644). The Act 


was reauthorized in 1978 (Pub. L. 95- 
568), in 1981 (Pub. L. 97-35), and in 1984 
(Pub. L. 98-558). The Native American 
Programs Amendments Act of 1987, Title 
V of Pub. L. 100-175, extends programs 
under the Act through fiscal year 1991 
and authorizes appropriations for fiscal 
years 1987 through 1991. 

The Act established the 
Administration for Native Americans 
(ANA) within the Department of Health, 
Education and Welfare (now the 
Department of Health and Human 
Services). Until the amendments of 1987, 
its legislative mandate was to promote 
economic and social self-sufficiency for 
American Indians, Alaskan Natives, and 
Native Hawaiians. Under the 1987 
amendments, ANA is also mandated to 
serve Native American Pacific Islanders. 

The ANA mission is to fund programs 
aimed at providing community or tribal 
self-sufficiency. The ANA program 
defines self-sufficiency as the level of 
development at which a Native 
American community can control and 
internally generate resources to provide 
for the needs of its members and meet 
its own short and long range social and 
economic goals. It is the only agency 
within the Department of Health and 
Human Services which serves all Native 
Americans, without regard to where 
they live or their tribal or group 
affiliation. ANA’s broad mission 
involves cooperative efforts with other 
Federal agencies to avoid duplication of 
programs and to maximize Federal 
dollars, The program operates under the 
philosophy that no Federal program, 
acting alone or in concert with other 
Federal programs, can achieve self- 
sufficiency for Native American tribes 
or groups. ANA programs promote the 
concept that self-sufficiency can be 
achieved only when Native Americans 
plan, design, and operate their own - 
social and economic programs which 
address the particular needs of their 
communities. 

Financial assistance under section 
803(a) of the Act is provided through 
grants and contracts to a broad range of 
eligible native entities, including the 
governing bodies of Indian tribes on 
Federal and State reservations, Alaskan 
Native villages and regional 
corporations, public and private 
nonprofit agencies serving Native 
Hawaiians, and Indian organizations in 
urban and rural off-reservation areas. 

ANA programs also authorize training 
and technical assistance for the purpose 
of assisting eligible entities in 
developing and administering projects. 
Research, demonstration and evaluation 
activities are authorized to assist in the 
development of new approaches that 
will enhance the social and economic 


development of local Native American 
communities. 


Recent Legislative Changes 


The Native American Programs 
Amendments of 1987 made several 
changes, two of which are reflected in 
these interim final regulations. Under 
the Act, eligible native entities now 
include public and nonprofit agencies 
serving other Native American Pacific 
Islanders including American Samoan 
Natives. The legislation also requires 
ANA to implement a five-year 
demonstration project to establish a 
Native Hawaiian Revolving Loan Fund 
(RLF). 

The term Native American Pacific 
Islander refers to (1) Any Native 
Hawaiian; (2) any of the indigenous 
peoples residing in Guam, American 
Samoa, the Northern Mariana Islands, 
or the Trust Territory of the Pacific 
Islands (comprised of the Federated 
States of Micronesia, the Republic of 
Palau, and the Republic of the Marshall 
Islands); or (3) any individual whose 
direct ancestors are from Guam, 
American Samoa, the Northern Mariana 
Islands or the Trust Territory of the 
Pacific Islands. (Senate Report 100-140, 
pp. 9-10) , 

The first group in this category, Native 
Hawaiians, is already an eligible entity 
for purposes of participating in the ANA 
programs. In the second group only 
Guam, American Samoa, and the 
Northern Mariana Islands continue to be 
territories of the United States and thus 
eligible under ANA programs. The 
component jurisdictions of the Trust 
Territory of the Pacific Islands have 
chosen their own path toward 
sovereignty and are not eligible to 
receive ANA funds under the Act. By 
the Compact of Free Association, 
effective November 3, 1986, the 
Federated States of Micronesia and the 
Republic of the Marshall Islands ceased 
to be trust territories of the United 
States. Palau, the remaining island in the 
Pacific Trust Territory, approved its 
constitution in 1980 and is now known 
as the Republic of Palau. It is currently 
working toward an independent status. 
(Senate Report 100-140) Any public and 
nonprofit agency serving the indigenous 
peoples residing in Guam, American 
Samoa, or the Commonwealth of the 
Northern Mariana Islands, or any public 
and nonprofit agency serving 
individuals whose direct ancestors are 
from these same islands are eligible to 
receive financial assistance from ANA. 

Another change made by the 1987 
amendments is to establish a revolving 
loan fund for Native Hawaiians. Under 
these interim final regulations, an 
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agency of the State of Hawaii or a 
community-based Native Hawaiian 
organization whose purpose is the 
economic and social self-sufficiency of 
Native Hawaiians will be granted funds 
from ANA to administer a loan program 
for Native Hawaiian organizations and 
for individual Native Hawaiians to 
promote economic development. 

ANA assistance to date has mostly 
been in the form of grants and contracts 
to a broad range of eligible Native 
American entities. The loan program 
complements this assistance by’. 
targeting a major. problem:-direct access 
to capital. The purpose of this 
demonstration project is to determine 
whether Native Americans can benefit: 
from additional community-based 
assistance in the form of a loan fund. 


Waiver of Notice and Comment 
Procedures 


Under section 553(b)(3)(B) of Title 5, 
United States Code, and section 
814(b)(3)(B) of the Act, for the reasons 
discussed below, the Department finds 
that good cause exists for concluding 
that use of notice and comment 
procedures will impair the effective 
administration of the program and, 
therefore, waiving the general notice of 
proposed rulemaking. An interim final 
rule is being published based on the 
requirements in section 508 of Title V of 
the Continuing Resolution for Fiscal 
Year 1988 (Pub. L. 100-202). Section 508 
specifies that no part of any 
appropriation contained in his Act shall 
remain available for obligation beyond 
the current fiscal year. 

In order to award a grant for FY 1988 
we must first publish regulations. The 
1987 amendments to the Native 
American Program were not approved 
until November 30, 1987, two months 
after the fiscal year began. Since it takes 
approximately two weeks for mail to go 
. and come from Hawaii, we would have 
to allow at least 45 days for comments 
and additional time for submitting 
applications. There is not sufficient time 
to publish a NPRM, receive and review 
comments, publish a final rule and then 
publish a program announcement, 
screen applications and obligate the 
funds to a grant award in Fiscal Year 
1988. 

With respect to expanding the 
definition for eligible applicants to 
include Native American Pacific 
Islanders, this is a change that is 
mandated by section 504 of the 1987 
amendments. Therefore, since we have 
no discretion in the matter, notice and 
comment would serve no purpose. 

In an effort to solicit and consider 
comments, on January 22, 1988, ANA 
published a Notice of Intent to Develop 
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Regulations and Request for Comments, 
in the Federal Register (53 FR 1806). 
Twenty-two comments were received 
and they were considered in the 
development of this interim final rule. 

Accordingly, the Secretary has 
determined that it would be 
impracticable, unnecessary, and 
contrary to the public interest to use 
notice and comment procedures in 
issuing these regulations. All comments 
received will be considered, and the rule 
will be revised if necessary. 


Response to the Notice of Intent to 
Regulate 


ANA published in the Federal 
Register on January 22, 1988 a Notice of 
Inient to Regulate. This notice was 
issued to comply with the statutory 
requirement of consultation. ANA 
received twenty-two comments from 
three organizations in response to the 
Notice of Intent to Regulate. Below, 
ANA has provided a summary of those 
comments and ANA’s response to those 
comments. 


Request to be the Loan Administrator 


Comment. One commenter outlined 
the commenter’s organizational 
qualifications and requested the award 
of the Revolving Loan Fund grant. 

Response. A program announcement 
will solicit applications from eligible 
applicants. The grant award will be 
based on a competitive review process. 
Any organization or state agency that is 
eligible may apply to be the Loan 
Administrator. 


Allocation of the Loan Monies 


Comment. One commenter requested 
that 25% of the loan funds be made to 
Native Hawaiians of 50% aboriginal 
blood or more. 

Response. ANA has no basis to 
impose such a requirement. The 
legislation does not limit the making of 
loans in that manner. ANA has no data 
to indicate that such a policy is 
necessary or proper to further the goals 
of the project. 


Non-Federal Share 


Comment. One commenter was 
concerned that ANA would require a 
20% non-Federal match of the Revolving 
Loan Fund. 

Response. Section 803(b) of the 
Statute requires a 20% non-Federal 
match. The program announcement will 
reflect this requirement. However, the 
Commissioner may waive the match 
requirement based on 45 CFR 1336.50 
Native American Program Regulations. | 


Development Period 


Comment. One organization made a 
number of comments indicating that 
because this is a demonstration project 
there must be a period of development 
and testing before any direct loans may 
be made. 

Response. The program 
announcement will address the time 
frame that may be necessary for the 
start-up of the Revolving Loan Fund. 
Because of the one-time nature of this 
project, and because making loans is not 
such a unique activity, ANA does not 
believe that any qualified applicant 
should have to engage in any protracted 
development and testing prior to making 
direct loans. , 


Eligible Borrower 


Comment. One commenter requested 
that “Small Business Concern” be added 
to the eligibility criteria for a borrower. 

Response. ANA finds that the 
language in the statute sufficiently 
describes the eligible borrowers to 
ensure that the target population is 
reached. 


Loan Procedures 


Comment. A number of comments 
were received from one organization 
suggesting precise points to be covered 
in the loan procedures of the Revolving 
Loan Fund, such as defining the purpose 
of the loans, loan criteria, application 
procedures and loan review 
considerations, limits on loan amounts 
and equity capitalization, collateral for 
loans, default procedures, and technical 
assistance to borrowers. 


Response. The interim final 
regulations require that the Loan 
Administrator, prior to making a loan, 
develop and submit to the 
Commissioner of ANA for approval a 
number of procedural items which are in 
outline format in the regulations. The 
above topics are included. ANA expects 
the Loan Administrator to develop the 
precise procedures for the Revolving 
Loan Fund. ANA considers that it is the 
responsibility of the Loan Administrator, 
which will be a part of and 
knowledgable about the Native 
Hawaiian community, to develop the 
specific Revolving Loan Fund 
procedures and guidelines, which will 
be consistent with OMB Circulars A-70 
and A-129. 


Award of the Full $3 Million 


Comment. One commenter asked that 
the full $3 million be granted up-front to 
allow the Loan Administrator to invest 
excess funds in obligations of the United 
States. 


BEST COPY AVAILABLE 
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Response. While the legislation 
authorizing the RLF also authorizes the 
appropriation for fiscal years 1988, 1989, 
and 1990 in the aggregate amount of $3 
million, ANA cannot award those funds 
until there is an appropriation for those 
funds; $957,000 has been appropriated 
for Fiscal Year 1988. Payments under the 
grant will be handled in accordance 
with existing Government-wide grant 
payment requirements, which the 
Department has incorporated in 45 CFR 
Parts 74 and 92. 


Interest Rate 


Comment. One commenter suggested 
that the interest rate charged for loans 
be adjustable on a yearly basis. * 

Response. The statute prescribes the 
means for setting interest rates. 


Close of the Five-Year Demonstration 
Period 


Comment. One commenter suggests 
that the specific date of the end of the 
five-year period be specified. 

Response. The interim final 
regulations do specify that date as 
November 29, 1992. 


Borrowers’ Records, Reports and 
Inspection of the Premises 


Comment. One commenter proposed 
requirements for borrowers in relation 
to the inspection by the RLF of the 
records and premises of the borrower 
and the submission to the RLF of 
specific reports by the borrower. 

Response, Again, it is ANA’s 
expectation that the Loan Administrator 
will develop these precise requirements 
and submit them for the Commissioner's 
approval. Any specific requirements by 
the RLF for the borrower should be 
reflected in the terms of the Loan 
Agreement, not in these regulations. 


Separate Account 


Comment. One commenter asked that 
“separate account” be clarified. 

Response. The requirement that the 
Loan Fund be established as a separate 
account means that the Loan Fund has a 
separate common accounting number for 
Federal accounting purposes. 


Beyond the Five Year Period 


Comment. One commenter asked that 
the costs of loan monitoring and debt 
collection beyond the five-year period 
be recognized and allocated. 

Response. This concern is addressed 
in the interim final regulations in 
§ 1336.73. 


Regulatory Provisions 


The interim final regulations consist of 
two parts. The first adds the definitions 
of Native American Pacific Islander to 


§ 1336.30{c), Eligibility. The second 
creates a new Subpart F, Native 
Hawaiian Revolving Loan Fund 
Demonstration Project. 

The loan fund will be managed by an 
agency of the State of Hawaii or a 
community-based Native Hawaiian 
organization to make loans to Native 
Hawaiian individuals or to Native 
Hawaiian organizations. The interim 
final regulations include the procedures 
the managing agency must follow in the 
making of such loans, the collection of 
the loans, and the reporting 
requirements. 

ANA used revolving loan fund 
regulations and procedures from the 
Bureau of Indian Affairs (BIA), the 
Economic Development Administration 
(EDA), and the Office of Community 
Services (OCS), HHS, as models for the 
development of these interim final 
regulations since the experience of the 
other agencies is that they are sufficient 
for the responsible and effective 
administration of such revolving loan 
funds. It is ANA's intent to be precise 
about the requirements which the Loan 
Administrator must meet prior to 
making a direct loan in order to shorten 
the time needed for development of the 
fund procedures, to lengthen the time 
available in the five-year period in 
which loans may be made, and to ensure 
consistency with the Administration's 
program to improve credit management. 


Section-by-Section Discussion of the 
Regulations 


Section 1336.60 Purpose of the Subpart 


This section addresses the purpose of 
the new subpart. 


Section 1336.61 Purpose of the 
Revolving Loan Fund 


This section defines the purpose of the 
RLF demonstration project. It specifies 
how the loan fund is to be used to 
accomplish the purpose specified in the 
Act. The primary purpose of the RLF is 
to provide to Native Hawaiian 
businesses financial assistance which is 
otherwise unavailable from financial 
agencies or institutions. 


Section 1336.62 Definitions 


This section defines certain key words 
that are used in the subpart. They 
include such terms as applicant, loan 
administrator, Native Hawaiian, 
economic enterprise. 

The requirement that the businesses 
applying for and obtaining direct loans 
from the RLF be 100 percent Native 
Hawaiian-owned is necessary to ensure 
that the loans made have the greatest 
impact on the Native Hawaiian 
community. 
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Section 1336.63. General 
Responsibilities of the Loan 
Administrator 


This section specifies the 
requirements the Loan Administrator 
must meet in developing and obtaining 
approval for the operating plans for the 
RLF. ANA believes these minimum 
requirements are a necessary basis for 
the operation of a revolving loan fund. 
They are similar to other governmental 


* requirements for revolving loan funds. 


ANA drew on the prior experience and 
expertise of BIA, EDA and OCS in 
developing these and other 
requirements. , 


Section 1336.64 Development of Goals 
and Strategies: Responsibilities of the 
Loan Administrator 


This section specifies the goals and 
strategies a Loan Administrator must 
develop to obtain the Commissioner's 
approval prior to making a direct loan. 
The goals of a loan fund are necessary 
to provide an explication of purposes 
and intent for the RLF to the community 
it serves. ANA believes that before an 
agency or organization can support 
economic development for its members, 
it must establish short and long range 
goals and specific economic and 
administrative strategies which become 
the foundation for the setting of 
priorities in making direct loans. The 
goals and strategies of the RLF then 
become the basis for the overall 
operation of the RLF. 


Section 1336.65 Staffing and 
Organization of the Fund: 
Responsibilities of the Loan 
Administrator 


This section addresses the staffing of 
the RLF, loan review committee and 
board and the responsibilities and 
procedures which must be developed by 
the Loan Administrator and approved 
by the Commissioner prior to making 
loans. ANA believes.these four 
organizational requirements are the 
minimum that must be specified to 
assure an organizational structure/basis 
for the operation of the RLF. 


Section 1336.66 Procedures and 
Criteria for Administration of the 
Revolving Loan Fund: Responsibilities 
of the Loan Administrator 


This section describes those loan 
making processes which must be 
developed by the Loan Administrator 
and approved by the Commissioner 
before loans may be made, including the 
preapplication process, the screening of 
loan applications, the loan application 
package, the criteria for evaluation of 
the loan applications, procedures for the 
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loan decision-making process and 
guidelines and documents for the loan 
closing process. ANA believes that 
adequate loan procedures must be 
developed prior to loans being made. 
Clear loan making procedures provide a 
legal basis for the Loan Administrator's 
staff to follow in processing loans. It is 
the Department's intent that the loan 
monies be made available to the 
community as speedily as possible and 
with as much assurance of 100% 
payback to ensure that the principal is 
available to be loaned again. Having an 
approved set of procedures with which 
to work means that the making of loans 
can be begun soon after the grant award 
is made. 


Section 1336.67 Security and 
Collateral: Responsibilities of the Loan 
Administrator 


_Collateral is not required by statute 
for each loan made, but the Loan 
Administrator may require collateral if 
he deems it necessary to secure the 
loan. This section provides guidance to 
the Loan Administrator on the type of 
collateral which may be required from a 
borrower. The taking of collateral by the 
Loan Administrator will be one of many 
factors considered in the loan making 
process. Additional security may also be 
required after the loan is made at the 
discretion of the Loan Administrator. 


Section 1336.68 Defaults, Uncollectible 
Loans, Liquidations: Responsibilities of 
the Loan Administrator 


This section requires that the Loan 
Administrator develop and obtain the 


Commissioner's approval for procedures: 


pertaining to defaults, uncollectible 
loans and liquidations. A copy of these 
procedures must be given to each 
applicant at the time the loan 
application is made. 

The statute requires the Loan 
Administrator to notify the 
Commissioner of uncollectible loans or 
loans collectible only at an” 
unreasonable cost and to make 
recommendations for further action: The 
actions that the Commissioner may 
direct the Loan: Administrator to take 
concerning such loans are specified in. 
paragraph (d). It. is not ANA’s intent to 
actively seek the sale or takeover-of 
assets of a business in a loan default, 
but rather to encourage the Loan 
Administrator to provide competent 
loan servicing and technical assistance 
to minimize-the number of loan defaults. 


Section 1336.69 Reporting 
Requirements: Responsibilities of the 
Loan Administrator 


This section specifies the reports 
which ANA requires the Loan 


Administrator to maintain internally 
and those which must be submitted to 
ANA on a quarterly basis. The primary 
purpose of these requirements is that the 
Loan Administrator must maintain 
sufficient files to provide competent 
loan decision making and loan servicing 
to its clients in order to establish and 
operate a professional loan fund 
comparable to other lending agencies or 
institutions in Hawaii. 

In addition, ANA must report to 
Congress at the end of the second and 
fourth year of the demonstration project. 
The reports to Congress must include 
the Department's views and 
recommendations regarding the 
effectiveness of the demonstration 
project, whether the demonstration 
project should be expanded to other 
groups eligible for assistance under 
ANA's legislation, and whether the 
duration of the project should be 
extended. ANA must be kept informed 
of the status of the RLF and the progress 
being made in order to make 
recommendations to Congress. 


Section 1336.70 Technical Assistance: 
Responsibilities of the Loan 
Administrator 


By statute, the Loan Administrator 
must provide competent management 
and technical assistance to borrowers. 
This section addresses that technical 
assistance. The purpose of the 
assistance is to increase the efficacy of 
the borrower's business expertise and’ 
decrease the number of loan defaults or 
at-risk. businesses. Costs for the 
technical assistance provided may be 
paid from the RLF. 


Section 1336.71 Administrative Costs .. 


This section allows administrative 
costs of the fund to be paid from the 
RLF. However, it is ANA’s intent that 
funds in the RLF be used to the : 
maximum extent possible for direct 
loans rather than for administrative 
costs. The program announcement will 
require the grantee to provide a 20% 
non-Federal match. The matching funds 
from the grantee will be used'to 
supplement any funds from the RLF that 
must be used for administrative costs. 
The grant award document will set forth 
the allowable administrative costs 


- during the five-year demonstration 


period. 
Section 1336.72 Fiscal iiesitiasaslo 


Much of the language of this section is 
taken from Section 803A of the Act. The 
section clarifies what use will be made 
of the monies in the.fund during the five- 
year project, at the end of the project 
period, and after the project terminates. 
Of special note is the requirement that 


the Loan Administrator assume 
responsibility for collection of 
outstanding loans after the five-year 
project ends and without additional 
financial assistance from ANA. At the 
end of the five-year period ANA will 
make a determination of what monies 
from the fund in the way of interest 
charges, late fees, and investment 
income that are in the Fund at that time 
will be necessary to collect loan 
payments until all loans are closed. That 
sum of money will be made available to 
the Loan Administrator. All other 
monies currently in the Loan Fund and 
subsequently collected by the Fund will 
be returned to the Treasury of the 
United States. 


Section 1336.73 Eligible Borrowers 


Paragraph (d) of this section specifies 
the eligible borrowers from the loan 
fund. ANA believes this list represents 
all categories of individuals and entities 
eligible to apply-for loans. Our intent 
was not to omit any category of eligible 
applicants and the interim final 
regulations will be amended if 
necessary to include additional 
categories. An eligible borrower must be 
able to show that it has been unable to 
obtain financing from other sources on 
reasonable terms and conditions. 


Section 1336.74 Time Limits and 
Interest 


Section 803A of the Act specifies time 
limits on loans and the rate of interest to 
be charged. The language in this section 
is taken from the statute. The loans 
made from the fund may not exceed a 
five year period. Interest charged is to 
be at a rate of two percent below the 
average market yield on the most recent 
public offering of United States Treasury 
bills occurring before the date on which 
the loan is made. 


Section 1336.75 Allowable Loan 
Activities 


This section lists examples of 
activities which are eligible for loans. It 
is expected that the Loan Administrator, 
subject to the approval of the 
Commissioner, will extend the: list to 
include other activities. The activities in 
this list are from the EDA Revolving 
Loan Fund guidelines and-from the OCS 
Revolving Loan Fund regulations. ANA 
believes that these and other similar 
activities carry out the intent of the 
Revolving Loan Fund, to promote 
economic development for Native 
Hawaiians. ANA thinks these are types 
of activities which will foster the 
development and growth of the Native 
Hawaiian community economically and 
as a result will increase the number of 
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jobs in the community. Of course, we 

invite comment.and hope that the public 
and the Loan Administrator will suggest 
other areas of allowable loan activities. 


Section 1336.76 Unallowable Loan 
Activities 


This settion lists activities which are 
ineligible for loans under the Loan Fund. 
Again, it is not an all inclusive list. The 
list is similar to the one in the EDA’s © 
Revolving Loan Fund guidelines. ANA 
’ adopted the list, with some 
modifications, because it will provide 
some guidance for the Loan 
Administrator in developing the final list 
of unallowable loan activities. 

Loans which support activities moved 
from the State of Hawaii do not support 
the purpose of the demonstration 
project, which is to provide direct loans 
to Native Hawaiian businesses and 
individuals to expand the Native 
Hawaiian economic base in Hawaii. 

ANA is interested in the Loan 
Administrator lending money to start or 
expand businesses, to increase jobs, and 
to assist a business meet cash and credit 
needs. ANA is not interested in 
providing funds for passive business 
activities, such as investment. Using the 
loan money to invest in higher interest 
accounts or to relend to another 
borrower does not fulfill the intent of the 
legislation. 

The purchase of land or buildings or 
the construction of buildings are 
unallowable loan activities because of 
the size of the Revolving Loan Fund. The 
cost of construction and real estate in 
Hawaii is such that the relatively small 
amount in the Fund would not make 
much impact on the Native Hawaiian 
community as a whole if these activities 
were allowed. The prohibition on the 
construction of buildings does not 
prohibit loan money being used for the 
indirect costs of a construction 
company. The money just cannot be 
used for actual construction costs. 

The purchasing of equity in private 
businesses is an unallowable activity 
because ANA does not believe this 
purpose is in accordance with the intent 
of the Revolving Loan Fund. If a 
business needs additional financing, it 
should apply for a loan from the RLF 
directly. It is not the goal of the RLF to 
loan money to an intermediary to buy 
equity in or make loans ‘to an existing 
business. 


Section 1336.77 Recovery of Funds 


This section specifically provides ihat 
disallowances of costs and losses to the 
Loan Fund will be taken by the 
Department under appropriate 
circumstances. While the Department 
believes that such authority exists under 


existing statutory and regulatory 
authority, it was decided to expressly 
provide for it in the regulations due to 
the unique nature of this program. The 
regulation provides that disallewances 
will be taken whenever the Loan 
Administrator has violated appropriate 
provisions of 45 CFR Part 74, 
Administration of Grants, as well as for 
violations of the Act, specific provisions 
of these regulations, other applicable 
provisions of Federal and State law, or 
any combination of such violations. 
Whenever a disallowance is taken, the 
Loan Administrator will have the right 
to appeal to the Departmental Grant 
Appeals Board. If a disallowance is not 
appealed, or if it is upheld on appeal by 
the Grant Appeals Board, the Loan 
Administrator will have to repay to the 
Loan Fund, from non-Federal sources, 
whatever amount has been disallowed. 


Impact Analysis 
Executive Order 12291 
Executive Order 12291 requires that a 


regulatory impact analysis be prepared 
for major rules—defined in the Order as 
any rule that has an annual effect on the 
national economy of $100 million or 
more or certain other specified effects. 
These interim final regulations will 
affect only the grantee in Hawaii 
selected to administer the RLF. The 
basic requirements of the program are 
established by the statute, not these 
regulations. Therefore, the Department 
concludes that these interim final 
regulations are not major rules within 
the meaning of the Executive Order 
because they do not have an effect on 
the economy of $100 million or more or 
meet the threshold criteria. 


Regulatory Flexibility Act of 1980 


Consistent with the Regulatory 
Flexibility Act (5 U.S.C. Channel 6), we 
try to anticipate and reduce the impact 
of rules and paperwork requirements on 
small business. For each rule with a 
significant economic impact on a 
substantial number of “small entities,” 
we prepare an analysis describing the 
rule's impact on small entities. The 
impact of these interim final regulations 
will be on the grantee selected as the 
Loan Administrator in Hawaii, which is 
not considered a “small entity” within 


the meaning of the Act. For this reason, ~ 


the Secretary certifies that this interim 
final rule will not have a significant 
impact on a substantial number of small 
entities. 


Paperwork Reduction Act 


Under the Paperwork Reduction Act 
of 1980, Pub. L. 96-511, all Departments 
are required to submit to the Office of 
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Management and Budget for review and 
approval any reporting or recordkeeping 
requirements contained in a proposed or 
final rule. 

As required by section 3504(h) of the 
Paperwork Reduction Act of 1980, we 
will submit a copy of these interim final 
regulations to the Office of Management 
and Budget (OMB) for its review of 
these information collection 
requirements. This interim final rule 
contains information collection 
requirements in §§ 1336.63(b), 1336.66(c) 
and 1336.69(b) which will be submitted 
to OMB for approval. There will be no 
specific format for the submittal of this 
report as long as it meets the 
requirements of the Act and these 
regulations. 

Other organizations and individuals 
desiring to submit comments on the 
information collection requirements 
should direct them to the agency official 
designated for this purpose whose name 
appears in this preamble, and to the 


Office of Information and Regulatory 


- Affairs, OMB, New Executive Office 


Building, Room 3208, Washington, DC 
20503, ATTN: Desk Officer for HHS. 


List of Subjects in 45 CFR Part 1336 


Native American Pacific Islander, 
Native Hawaiian Revolving Loan Fund, 
Economic development. 

For the reasons set forth in the 
preamble, Title 45 of the Code of Federal 
Regulations is amended as follows: 


PART 1336—NATIVE AMERICAN 
PROGRAMS 


1. The authority citation for Part 1336 
is revised to read as follows: 


Authority: 42 U.S.C. 2991, et seq. 


2. Section 1336.30 is amended by 
adding a new paragraph (c) to read as 
follows: 


§ 1336.30 Eligibility. 


* * * 


(c) Financial assistance under section 
803 may be made to public and nonprofit 
private agencies serving native peoples 
from American Samoa, Guam and the 
Northern Mariana Islands subject to the 
availability of funds. 

3. Part 1336 is amended by adding a 
new Subpart F to read as follows: 


Subpart F—Native Hawaiian Revolving 
Loan Fund Demonstration Project 


Sec. 

1336.60 Purpose of this subpart. 

1336.61 Purpose of the Revolving Loan Fund. 

1336.62 Definitions. 

1336.63 General responsibilities of the Loan 
Administrator. 
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Sec. 

1336.64 Development of goals and 
strategies: Responsibilities of the Loan 
Administrator. 

1336.65 Staffing and organization of the 
Revolving Loan Fund: Responsibilities of 
the Loan Administrator. 

1336.66 Procedures and criteria for 
administration of the Revolving Loan 
Fund: Responsibilities of the Loan 
Administrator. 

- 1336.67 Security and collateral: 
Responsibilities of the Loan 
Administrator. 

1336.68 Defaults, uncollectible loans, 
liquidations: Responsibilities of the Loan 
Administrator. 

1336.69 Reporting requirements: 
Responsibilities of the Loan 
Administrator. 

1336.70 Technical assistance: 
Responsibilities of the Loan 
Administrator. 

1336.71. Administrative costs. 


1336.72 Fiscal requirements. 

1336.73 Eligible borrowers. 

1336.74 Time limits and interest on loans. 
1336.75 Allowable lean activities. 
1336.76 Unallowable loan activities. 


1336.77 Recovery of funds. 
Authority: 88 Stat. 2324, 101 Stat. 976 (42 
U.S.C. 2991, et seq.). 


§ 1336.60. Purpose of this subpart. 


{a) The Administration for Native 
Americans will award a five-year 
demonstration grant to one agency of 
the State of Hawaii or to one 
community-based Native Hawaiian 
organization whose purpose is the 
economic and social self-sufficiency of 
Native Hawaiians to develop 
procedures for and to manage a 
revolving loan fund for Native Hawaiian 
individuals and organizations in the 
State of Hawaii. (Section 830A(a)(1)) 

(b) This subpart sets forth the 
requirements that the organization or 
. agency selected to administer the 
revolving loan fund must meet and the 
terms and conditions applicable to loans 
made to borrowers from the loan fund. 


§ 1336.61 Purpose of the Revoiving Loan 
Fund. 


The purpose of the Native Hawaii an 
Revolving Loan Fund is to provide 
funding not available from other sources 
on reasonable terms and conditions to: 

(a) Promote economic activities which 
result in expanded opportunities for 
Native Hawaiians to increase their 
ownership of, employment in, or income 
from local economic enterprise; 

(b) Assist Native Hawaiians to 
overcome specific gaps in local capital 
markets and to encourage greater 
private-sector participation in local 
economic development activities; and 

(c) Increase capital formation and 
private-sector jobs for Native 


Hawaiians. (Section 803A(a)(1)(A)) 
§ 1336.62 Definitions. 


Applicant means an applicant for a 
loan from the Native Hawaiian 
Revolving Loan Fund. An applicant must 
be an individual Native Hawaiian or a 
Native Hawaiian organization. If the 
applicant is a group of people organized 
for economic development purposes, the 
applicant ownership must be 100% 
Native Hawaiian. 

Commissioner means the 
Commissioner of the Administration for 
Native Americans. 

Cooperative association means an 
association of individuals organized 
pursuant to State or Federal law, for the 
purpose of owning and operating an 
economic enterprise for profit, with 
profits distributed or allocated to 
patrons who are members of the 
organization. 

Corporation means an entity 
organized pursuant to State or Federal 
law, as a corporation, with or without 
stock, for the purpose of owning and 
operating an economic enterprise. 

Default means failure of a borrower to 
make scheduled payments on a loan, 
failure to obtain the lender's approval 
for disposal of assets mortgaged as 
security for a loan, or failure to comply 
With the convenants, obligations or 
other provisions of a loan agreement. 

Economic enterprise means any 
Native Hawaiian-owned, commercial, 
industrial, agricultural or other business 
activity established or organized for the 
purpose of profit. 

Financing statement means the 
document filed or recorded in country or 
State offices pursuant to the provisions 
of the Uniform Commercial Code as 
enacted by Hawaii notifying third 
parties that a lender has a lien on the 
chattel and/or crops of a borrower. 

Loan Administrator means either the 
agency of the State of Hawaii or the 
community-based Native Hawaiian 
organization whose purpose is the 
economic and social self-sufficiency of 
Native Hawaiians selected to administer 
the revolving loan fund. 

Mortgages mean mortgages and deeds 
of trust evidencing an encumbrance of 
trust or restricted land, mortgages and 
security agreements executed as 
evidence of liens against crops and 
chattels, and mortgages and deeds of 
trust evidencing a lien on leasehold 
interests. 

Native Hawaiian means an individual 
any of whose ancestors were natives of 
the area which consists of the Hawaiian 
Islands prior to 1778. 

Partnership means two or more 
persons engaged in the same business, 
sharing its profits and risks, and 
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organized pursuant to state or Federal 
law. 

Profits mean the net income earned 
after deducting operating expenses from 
operating revenues. 

Revolving Loan Fund (RLF) means all 
funds that are now or are hereafter a 
part of the Native Hawaiian Revolving 
Loan Fund authorized by the Native 
American Programs Act of 1974, as 
amended in 1987, and supplemented by 
sums collected in repayment of loans 
made, including interest or other charges 
on loans and any funds appropriated 
pursuant to Section 803A of the Native 
American Programs Act of 1974, as 
amended. 


§ 1336.63 General responsibilities of the 
Loan Administrator. 

(a) The Loan Administrator will make 
loans to Native Hawaiian organizations 
and to individual Native Hawaiians for 
the purpose or promoting economic 
development among Native Hawaiians 
in the State of Hawaii. (Section 
803(a)(1)(A).) 

(b) Prior to any loan being made from 
the RLF, the Loan Administrator will 
develop and obtain the Commissioner's 
approval of the following organizational 
and administrative materials necessary 
to implement the RLF: 

(1) Goals and strategies; 

(2) Staffing and organizational 
responsibilities; 

(3) Preapplication and loan screening 
processes; 

(4) Loan procedures including 
application forms; 

(5) Criteria and procedures for loan 
review, evaluation and decision-making; 

(6) Loan closing procedures; and 

(7) Procedures for loan servicing, 
monitoring and provision of technical 
assistance. 

(c) The Loan Administrator will set up 
fiscal management procedures to satisfy 
the requirements of section 803A of the 
Native American Programs Act and this 
subpart. 

(d) The Loan Administrator must set 
up a separate account for the RLF into 
which all payments, interest, charges, 
and other amounts collected from loans 
made from the RLF will be deposited. 


§ 1336.64 Development of goals and 
strategies: Responsibilities of the Loan 
Administrator. 

(a) Prior to the approval of any direct 
loan under the RLF, the Loan 
Administrator will develop and obtain 
the Commissioner’s approval for a clear 
and comprehensive set of goals and 
strategies for the RLF. The goals will 
specify the results the Loan 
Administrator expects to accomplish 
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from. the Kevolving Loan Fund; define 
the RLF’s role and responsibilities for 
potential users, and serve as the basis 
for the development of an organizational 
strategy and operating plan. The RLF 
strategies will provide the Loan 
Administrator with a sound 
understanding of the economic and 
market conditions within the Native 
Hawaiian community. 

(b) The following factors shall be. 
considered by the Loan Administrator in 
developing the RLF’s goals: 

(1) Employment needs of the local 
population; 

(2) Characteristics of the local 
economic base; 

{3) Characteristics of the local capital 
base and the gaps in the local 
availability of business capital; 

(4) Local resources for economic 
development and their availability; and 

(5) Goals and strategies of other local 
organizations involved in economic 
development. 

(c) The loan fund strategies developed 
by the Revolving Loan Fund must 
include the following: 

(1) Business Targeting Strategy: to 
deterrmine which types of businesses 
are to be targeted by the loan fund. The 
Loan Administrator will develop 
procedures to ensure that the loans 
made are directed to Native Hawaiians. 

(2) Financing Strategy: to determine 
the types of financing the loan fund will 
provide; 

(3) Business Assistance Strategy: to 
identify the possible or potential 
management problems of a borrower 
and develop a workable plan for 
providing borrowers with the needed 
management assistance; 

(4) Marketing Strategy: to generate 
applications from potential borrowers 
and to generate the support and 
participation of local financial 
institutions; 

(5) Capital Base Management 
Strategy: to develop and allocate the 
financial resources-of the fund in the 
most effective possible way:to meet the 
need or demand for financing; and 

(6) Accountability Strategy: to 
develop policies and mechanisms to 
hold borrowers accountable for 
providing the public benefits promised 
(e.g. jobs) in return for financing; to 
ensure that, until expenditure, loan 
proceeds are. held by the borrower in 
secured, liquid financial instruments; to 
hold borrowers accountable for 
upholding. the commitments made prior 
to the loan;.and:to develop the methods 
used by the RLF to-enforce these. 
commitments. 


§ 1336.65 Staffing and organization of the 
Revolving Loan Func: Responsibilities of 
the Loan Administrator. ; 

Prior to the approval of any direct 
loan under the RLF, the Loan 
Administrator must develop and obtain 
the Commissioner's approval for the 
RLF’s organization table, including: 

(a) The structure and composition of 
the Board of Directors of the RLF; 

(b) The staffing requirements for the 
RLF, with position descriptions and 
necessary personnel qualifications; 

(c) The appointments to the advisory 
loan review committee; and 

(d) The roles and responsibilities of 
the Board, staff and loan review 
committee. 


§ 1336.66 Procedures and criteria for 
administration of the Revolving Loan Fund: 
Responsibilities of the Loan Administrator. 

Prior to the approval of any direct 
loan under the RLF, the Loan 
Administrator must develop and obtain 
the Commissioner's approval for the 
following procedures: 

(a) Preapplication and loan screening 
procedures. Some factors to be 
considered in the loan screening process 
are: 

(1) General eligibility criteria; 

(2) Potential economic development , 
criteria; 

(3) Indication of business viability; 

(4) The need for RLF financing; and 

(5) The ability to properly utilize 
financing. 

(b) Application process. The 
application package includes forms, 
instructions, and policies and 
procedures for the loan application. The 
package must also include instructions 
for the.development of a business and 
marketing plan and a financing proposal 
from the applicant. 

(c) Loan evaluation criteria and 
procedures. The loan evaluation must 
include the following topics: 

(1) General and specific business 
trends; 

(2) Potential market for the product or 
service; _ 

(3) Marketing strategy: 

(4) Management skills of the 
borrower; 

(5) Operational plan of the borrower; 

(6) Financial. controls and accounting 
systems; 

(7)-Financial projections; and 

(8) Structure of investment and 
financing package. 

(d). Loan decision-making process. 
Decision-making on a loan application 
includes the recommendations of the 


staff, the review by the loan review 


committee‘and the decision by the 
Board. 
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(e) Loan closing process. The 
guidelines for the loan closing process 
include the finalization of loan terms; 
conditions and covenants; the exercise 
of reasonable and proper care to ensure 
adherence of the proposed loan and 
borrower's operations to legal 
requirements; and the assurance that 
any requirement for outside financing or 
other actions on which disbursement is 
contingent are met by the borrower. 

(f} Loan closing documents. 
Documents used in the loan closing 
process include: 

(1) Term Sheet: an outline of items to 
be included in the loan agreement. It 
should cover the following elements: 

(i) Loan terms; 

(ii) Security interest; 

(iii) Conditions for closing the loan; 

(iv) Covenants, including reporting 
requirements; 

(v) Representations and warranties; 

(vi) Defaults and remedies; and 

(vii) Other provisions as necessary. 

(2) Closing Agenda: an outline of the 
loan documents, the background 
documents, and the legal and other 
supporting documents required i in 
connection with the loan. 

(g) Loan servicing and monitoring. 
The servicing of a loan will include 
collections, monitoring, and 
maintenance of an up-to-date 
information system on loan status. 

(1) Collections: To include a 
repayment schedule, invoice for each 
loan payment, late notices, provisions 
for late charges. 

(2) Loan Monitoring: To include 
regular reporting requirements, periodic 
analysis of corporate and industry 
information, scheduled telephone 
contact and site visits, regular loan 
review committee oversight of loan 
status, and systematic internal reports 
and files. 


§ 1336.67 Security and collateral: 
Responsibilities of the Loan Administrator. 

The Loan Administrator may require 
any applicant for a loan from the RLF tc 
provide such collateral as the Loan 
Administrator determines to be 
necessary-to secure the loan. (Section 
803A (b)(3)) 

(a) As-a Credit Factor. The 
availability of collateral security 
normally is considered an important 
factor in making loans. The types and 
amount of collateral security required 
should be governed by the relative 
strengths and weaknesses of other 
credit factors. The taking of collateral as 
security should be considered with 
respect to each loan. Collateral security 
should be sufficient to provide the 
lender reasonable protection from loss 
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in the case of adversity, but such 
security or lack thereof should not be 
used as the primary basis for deciding 
whether to extend credit. 

(b} Security Interests. Security 
interests which may be taken by the 
lender include, but are not limited to, 
liens on real or personal property, 
including leasehold interests; 
assignments of income and accounts 
receivable; and liens on inventory or 
proceeds of inventory sales as well as 
marketable securities and cash 
collateral accounts. 

(1) Motor vehicles. Liens ordinarily 
should be taken on licensed motor 
vehicles, boats or aircraft purchased 
hereunder in order to be’able to transfer 
title easily should the lender need to 
declare a default or repossess the 
property. 

(2) nsurance on property secured. 
Hazard insurance up to the amount of 
the loan or the replacement value of the 
property secured (whichever is less) 
must be taken naming the lender as 
beneficiary. Such insurance includes fire 
and extended coverage, public liability, 
property damage, and other appropriate 
types of hazard insurance. 

(3) Appraisals. Real property serving 
as collateral security must be appraised 
by a qualified appraiser. For all other 
types of property, a valuation shall be 
made using any recognized, standard 
technique (including standard reference 
manuals), and this valuation shall be 
described in the loan file. 

(c) Additional security. The lender 
may require collateral security or 
additional security at any time during 
the term of the loan if afier review and 
monitoring an assessment indicates the 
need for such security. 


§ 1336.68 Defaults, uncollectibie ioans, 
liquidations: Responsibilities of the Loan 
Administrator. 

(a) Prior to making loans from the 
RLF, the Loan Administrator will 
develop and obtain the Commissioner's 
approval for written procedures and 
definitions pertaining to defaults and 
collections of payments. (Section 
803A(b)(4)) 

(b) The Loan Administrator will 
provide a copy of such procedures and 
definitions to each applicant for a loan 
at the time the application is made. 
(Section 803A(b)(4)) 

(c) The Loan Administrator will report 
to the Commissioner whenever a loan 
recipient is 90 days in arrears in the 
repayment of principal or interest or has 
failed to comply with the terms of the 
loan agreement. After making 
reasonable efforts to collect amounts 
payable, as specified in the written 
procedures, the Loan Administrator 


shall notify the Commissioner whenever 
a loan is uncollectible at reasonable 
cost. The actice shall include 
recommendations for future action to be 
taken by the Loan Administrator. 
(Section 803A(c) (1} and (2)) 

(d) Upon receiving such notices, the 
Commissioner will, as appropriate, 
instruct the Loan Administrator: 

(1) To demand the immediate and full 
repayment of the loan; 

(2) To continue with its collection 
activities; 

(3) To cancel, adjust, compromise, or 
reduce the amount of such loan; 

(4) To modify any term or condition of 
such loan, including any term or 
condition relating to the rate of interest 
or the time of payment of any 
installment of principal or interest, or 
portion thereof, that is payable under 
such loan; se 

(5) To discontinue any further 
advance of funds contemplated by the 
loan agreement; 

(6) To take possession of any or all 
collateral given as security and in the 
case of individuals, corporations, 
partnerships or cooperative 
associations, the property purchased 
with the borrowed funds; 

(7) To prosecute legal action against 
the borrower or against the officers of 
the borrowing organization; 

(8) To prevent further disbursement of 
credit funds under the control of the 
borrower; 

(9) To assign or sell at a public or 
private sale, or otherwise dispose of for 
cash or credit any evidence of debt, 
contract, claim, personal or real 
property or security assigned to or held 
by the Loan Administrator; or 

(10) To liquidate or arrange for the 
operation of economic enterprises 
financed with the revolving loan until 
the indebtedness is paid or until the 
Loan Administrator has received 
acceptable assurance of its repayment 
and compliance with the terms of the 
loan agreement. (Section 803A(c)(2)(B)) 


§ 1336.69 Reporting requirements: 
Responsibilities of the Loan Administrator. 

(a) The Loan Administrator will 
maintain the following internal 
information and records: 

(1) For each borrower: The loan 
repayment schedule, log of telephone 
calls and site visits made with the date 
and the items discussed, 
correspondence with the borrower, 
progress reports and analyses. 

(2) Monthly status of all outstanding 
loans, noting all overdue payments. 

(3) Monthly status of the investments 
of the revolving loan fund monies not 
currently used for loans. 
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(4) Monthly records on the revenue 
generated by the loan fund from interest 
charges and late charges. 

(5) Monthly administrative costs of 
the management of the loan fund and™ 
the sources of the monies to support the 
administrative costs. 

(b) The Loan Administrator must 
submit a quarterly report to the 
Commissioner. The report may be in a 
format of the choice of the Loan 
Administrator as long as it includes at a 
minimum the following topics: 

(1) For each borrower: 

(i) Name of the borrower; 

(ii) Economic development purpose(s) 
of the loan; 

(iii) Financing of the loan by source; 

(iv) Loan status (current/delinquent/ 
paid); 

{v) Principal and interest outstanding; 
and 

(vi) Amount delinquent/defaulted, if 
any. 

(2) Financial status of the RLF: 

(i) Administrative cost expenditures; 

(ii) Level of base capital; 

(iii) Level of current capital; 

(iv) Amount of ANA funding; 

(v) Matching share; 

(vi) Other direct funding of the RLF; 

(vii) Program income, including 
interest on loans, earnings from 
investments, fee charges; 

(viii) Loans made; 

(ix) Losses on loans; 

(x) Principal and interest outstanding; 

(xi) Loans repaid; 

(xii) Delinquent loans; and 

(xiii) Collateral position of the RLF 
(the value of collateral as a percent of 
the outstanding balance on direct loans). 

(c) The Loan Administrator must 
submit a semi-annual report to the 
Commissioner containing an analysis of 
the RLF progress to date. 

(d) The Loan Administrator must 
submit.to the Department a quarterly 
SF-269, Financial Status Report, or any 
equivalent report required by the 
Department. 


§ 1336.70 Technical assistance: 
Responsibilities of the Loan Administrator. 


‘ The Loan Administrator will assure 
that competent management and 
technical assistance is available to the 
borrower consistent with the borrower's 
knowledge and experience and the 
nature and complexity of the economic 
enterprise being financed by the RLF. 
Consultants, RLF staff, and members of 
the loan review committee and Board 
may be used to assist borrowers. 
(Section 803A(d)}(1)(B)) 
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§ 1336.71 Administrative costs. 

Reasonable administrative costs of 
the RLF may be paid out of the loan ~ 
fund. The grant award agreement 
between the Loan Administrator and 
ANA will set forth the allowable 
administrative costs of the loan fund 
during the five-year demonstration 
period. (Sections 803A(a)(2) and 
803A(d)(1)(A)) 


§ 1336.72 Fiscal requirements. 

(a) Any portion of the revolving loan 
fund that is not required for expenditure 
must be invested in obligations of the 
United States or in obligations 
guaranteed or insured by the United 
States. 

(b) Loans made under the RLF will be 
for a term that does not exceed five 
years. 

(c) No loan may be made by the RLF 
after November 29, 1992, the close of the 
five-year period of the demonstration 
project. (Section 803A(b)(6)) 

(d) All monies that are in the 
revolving loan fund on November 29, 
1992 and that are not otherwise needed 
(as determined by the Commissioner) to 
carry out the provisions of this subpart 
must be deposited in the Treasury of the 
United States as miscellaneous receipts. 
The Commissioner will make this 
determination based on reports, audits 
and other appropriate documents as 
determined by the Commissioner. The 
Commissioner will take into 
consideration the costs necessary to 
collect loans outstanding beyond 
November 29, 1992, which costs may be 
paid from interest and loan charges 
collected by the Fund and in the Fund as 
of November 29, 1992. To use monies in 
the Fund for the costs of collection after 
November 29, 1992, the Commissioner 
must give prior approval for such use. 

(e) All monies deposited in the 
revolving loan fund after November 29, 
1992 must be deposited in the Treasury 
of the United States as miscellaneous 
receipts. 

(f) After November 29, 1992, the Loan 
Administrator will assume 
responsibility for the collection of all 
outstanding loans without additional 
financial assistance from ANA. 


§ 1336.73 Eligible borrowers. 

(a) Loans may be made to eligible 
applicants only if the Loan 
Administrator determines that the 
applicant is unable to obtain financing 
on reasonable terms and conditions 
from other sources such as banks, Small 
Business Administration, Production 
Credit Associations, Federal Land 
Banks; and 

(b) Only if there is a reasonable 
prospect that the borrower will repay 


the loan. (Section 803A(b)(1) (A) and 
(B)) 

(c) The Loan Administrator will 
determine an applicant's inability to 
obtain financing elsewhere on 
reasonable terms and conditions from 
documentation provided by the 
applicant. 

(d) Those eligible to receive loans 
from the revolving loan fund are: 

(1) Native Hawaiian individuals. 

(2) Native Hawaiian non-profit 
organizations. 
(3) Native Hawaiian businesses. 
(4) Native Hawaiian cooperative 

associations, 

(5) Native Hawaiian partnerships. 

(6) Native Hawaiian associations. 

(7) Native Hawaiian corporations. 


§ 1336.74 Time limits and interest on 
(a) Loans made under the RLF will be 
for a term that does not exceed 5 years. 
(b) Loans will be made to approved 
borrowers at a rate of interest that is 2 
percentage points below the average 
market yield on the most recent public 
offering of United States Treasury bills 
occurring before the date on which the 
loan is made. (Section 803A(b)(2) (A) 
and (B)) 


§ 1336.75 Allowable loan activities. 

The following are among those 
activities for which a loan may be made 
from the RLF: 

(a) The establishment or expansion of 
businesses engaged in commercial, 
industrial or agricultural activities, such 
as farming, manufacturing, construction, 
sales, service; 

(b) The establishment or expansion of 
cooperatives engaged in the production 
and marketing of farm products, 
equipment, or supplies; the manufacture 
and sale of industrial, commercial or 
consuimer products; or the provision of 
various commercial services; 

(c) Business or job retention; 

(d) Small business development; 

(e) Private sector job creation; and 

(f) Promotion of economic 
diversification, e.g. targeting firms in 
growth industries that have not 
previously been part of a community's 
economic base. 


§ 1336.76 Unallowable loan activities. 

The following activities are among 
those activities not eligible for support 
under the revolving loan fund: 

(a) Loans to the Loan Administrator or 
any representative or delegate of the 
Loan Administrator (Section 803A(b)(5)); 

(b) Loans which would create a 
potential conflict-of-interest for any 
officer or employee of the Loan 
Administrator; loan activities which 
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directly benefit these individuals, or 
persons related to them by marriage, or 
law. 

(c) Eligible activities which are moved 
from the State of Hawaii; 

(d) Investing in high interest account, 
certificates of deposit or other 
investments; 

(e) Relending of the loan amount by 
the borrower; 

(f) The purchase of land or buildings; 

(g).-The construction of buildings; and 

(h) Purchasing or financing equity in 
private businesses. 


§ 1336.77 Recovery of funds. 


(a) Funds provided under this Subpart 
may be recovered by the Commissioner 
for both costs of administration of the 
Loan Fund and losses incurred by the 
Fund (hereafter jointly referred to as 
“costs”) under the following 
circumstances: 

(1) Whenever claimed costs are 
unallowable under the Native 
Americans Programs Act of 1974, as 
amended, or under 45 CFR Part 74, or 
both; 

(2) For costs for loans made to 
ineligible persons or entities as defined 
in § 1336.73; 

(3) For costs connected with the 
default of a borrower when the Loan _ 
Administrator has failed to perfect any 
security interest or when the Loan 
Administrator has failed to obtain 
collateral when provision of collateral is 
a condition of a loan. 

(4) For costs connected with any 
default when the Loan Administrator 
has failed to perform a proper check of 
an applicant's credit; 

(5) For costs whenever the Loan 
Administrator has failed to notify the 
Commission of loans at risk as required 
by § 1336.68 of these regulations, and as 
may be required by the procedures 
approved pursuant to that regulation; 

(6) For costs whenever the Loan 
Administrator has failed to follow 
properly instructions provided to it by 
the Commissioner pursuant to 
§ 1336.68(d) of these regulations; 

(7) For-costs which are incurred due to 
faulty record keeping, reporting, or both; 
or 

(8) For costs which are in connection 
with any activity or action which 
violates any Federal or State law or 
regulation not specifically identified in 
these regulations. 

(b) Whenever the Commissioner 
determines that funds have been 
improperly utilized or accounted for, he 
will issue a disallowance pursuant to 
the Act and to 45 CFR Part 74 and will 
notify the Loan Administrator of its 
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appeal rights, which appeal must be 
taken pursuant to 45 CFR Part 16. 

(c) If a disallowance is taken and not 
appealed, or if it is appealed and the 
disallowance is upheld by the 
Departmental Grant Appeals Board, the 
Loan Administrator must repay the 


disallowed amount to the Loan Fund 
within 30 days, such repayment to be 


made with non-Federal funds. 
(Catalog of Federal Domestic Assistance 
Number 13.612) 

Date: May 17, 1988 
Sydney Olson, 


Assistant Secretary for Human Development 
Services. 


Approved: May 23, 1988. 
Otis R. Bowen, 
Secretary. 
[FR Doc. 88-14296 Filed 6-23-88; 8:45 am] 
BILLING CODE 4130-01-M 
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[Announcement No. 13612-8833] 


Native Hawaiian Revolving Loan Fund 
Demonstration Project; Program 
Announcement 


AGENCY: Administration for Native 
Americans (ANA), Office of Human 
Development Services (OHDS), 
Department of Health and Human 
Services. 


ACTION: Announcement of availability of 
competitive financial assistance for a 
Native Hawaiian Revolving Loan Fund 
Demonstration Project. 


SUMMARY: The Administration for 
Native Americans announces the 
availability of fiscal year 1988 funds for 
a Native Hawaiian Revolving Loan Fund 
Demonstration project. The financial 
assistance provided by ANA is designed 
to implement a five-year demonstration 
project, financed by Fiscal Year 1988 
appropriations, to establish a Native 
Hawaiian Revolving Loan Fund to 
promote economic development for 
Native Hawaiians. 


DATE: The closing date for receipt of 
applications is August 23, 1988. 


FOR FURTHER INFORMATION CONTACT: 
Darryl Summers (202) 245-7730 or Jan 
Phalen (202) 245-7714, Administration 
for Native Americans, 330 Independence 
Avenue, SW., Washington, DC 20201- 
0001. 


SUPPLEMENTARY INFORMATION: 
A. Introduction and Program Purpose 


The purpose of this program 
announcement is to announce the 
availability of financial assistance for 
the establishment and management of a 
Native Hawaiian Revolving Loan Fund 
Demonstration Project. Funds will be 
awarded under section 803A of the 
Native American Programs Act of 1974, 
as amended Pub. L. 93-644, 88 Stat 2324, 
U.S.C. 299]b. 

Proposed projects will be reviewed on 
a competitive basis against the 
evaluation criteria in this 
announcement. 

The purpose of the financial 
assistance provided by the 
Administration for Native Americans 
(ANA) under the Native American 
Programs Act (the Act) is to promote 
social and economic self-sufficiency for 
American Indians, Alaskan Natives, 
Native Hawaiians and Native American 
Pacific Islanders. 


ANA bases its program and policy 
initiatives on three program goals: 
governance, economic development and 
social development. To accomplish 
these goals, ANA supports tribal 
governments and other Native American 
organizations in the development and 
implementation of community-based, 
long-term governance and social and 
economic development strategies 
(SEDS) aimed at promoting the self- 
sufficiency of their own communities. 


B. Proposed Project To Be Funded 


The Native Hawaiian Revolving Loan 
Fund Demonstration Project is 


authorized by recent amendments to the. 


Act as a 5-year demon... >" project to 
promote economic develop. © t for 
Native Hawaiians and financed through 
appropriations contained in the Fiscal 
Year 1988 Continuing Resolution. Under 
these provisions, either an agency of the 
State of Hawaii or a community-based 
Native Hawaiian organization whose 
purpose is the economic and social self- 
sufficiency of Native Hawaiians will be 
awarded one grant to establish and 
administer a revolving loan fund for 
Native Hawaiian organizations, 
businesses, and individual Native 
Hawaiians. 

ANA’s financial assistance for Native 
Hawaiians to date has been in the form 
of grants to a broad range of Native 
Hawaiian groups. The purpose of this 
demonstration project is to determine 
whether Native Hawaiians can benefit 
from additional community-based 
assistance for business development in 
the form of a revolving loan fund. 

Applicants are encouraged to read 
carefully the regulations at 45 CFR Part 
1336, Subpart F, which define the 
Department's requirements for the 
development and management of the 
Revolving Loan Fund. A grant 
application must reflect the loan fund 
requirements as specified in the 
regulations. 

As stated in section 803A, the five- 
year demonstration project period will 
run from November 29, 1987 (the date of 
enactment of the legislation) to 
November 29, 1992. ANA expects the 
grant to be awarded to administer the 
Revolving Loan Fund project by 
September 30, 1988. Therefore, the 
prospective grantee must be prepared to 
use the amount of the Fiscal Year 1988 


“appropriation to operate a Revolving 


Loan Fund from October 1, 1988 to 
November 29, 1992. From that point in 
time, the Loan Administrator will 
assume responsibility for the collection 
of any loans outstanding up to an 
additional five years until September 30, 
1997 or until all outstanding loans are 
settled. The fiscal requirements of the 
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Revolving Loan Fund are addressed in 
§ 1336.72 of the regulations. 

Of key importance is the requirement 
that the Loan Administrator assume 
responsibility for the collection of loans 
outstanding after the end of the 5-year 
demonstration project without 
additional financial assistance from 
ANA. The costs for managing the 
collection process after the 5-year 
period will be determined by the 
Commissioner of ANA based on audits 
and financial reports and will be paid 
from interest and loan charges collected 
by the fund and that are in the fund as 
of November 29, 1992. Therefore, the 
grant application must address the 
management of the fund beyond the 5- 
year period of the demonstration 
project. 

An applicant for this grant must 
submit an application for a fifty-month 
project period. There will be three 
budget periods of 12 months each and a 
fourth budget period of 14 months. The 
application must fully describe project 
objectives and activities for each budget 
period. Separate Objective Work Plans 
must be presented for each of the budget 
periods which must include a separate 
itemized budget of the Federal and non- 
Federal costs of the project. 

ANA estimates that the first six 
months of the grant period will be 
devoted to the development of the goals, 
strategies, procedures and criteria 
outlined in §§ 1336.63-1336.72 of the 
regulations. Before any direct loan may 
be made by the Loan Administrator, 
ANA must approve the operating plan 
for the Revolving Loan Fund. 

ANA is looking for a State agency or 
an organization already established in 
the Native Hawaiian community to 
administer the RLF. It is important that 
the Loan Administrator have contacts in 
the community with other financial 
institutions as well as with local Native 
Hawaiian businesses. 

ANA is seeking to fund a Loan 
Administrator which can provide a 
match of cash or in-kind contributions. 
While the statute provides that 
administrative costs may be paid from 
the Revolving Loan Fund, the maximum 
match of a non-Federal share will 
increase the amount of loan monies 
available for the business community 
aud will be taken into consideration by 
the Commissioner in making his final 
funding decision. 

This Program Announcement solicits 
applications under the interim finai 
regulations. If, as a result of public 
comments on the regulations, the 
Department makes changes in the 
requirements for the Loan 
Administrator, each applicant will be 
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offered an opportunity to amend its 
application. 


C. Eligible Applicants 


Agencies of the State of Hawaii or 
community-based Native Hawaiian 
organizations whose purpose is the 
economic and social self-sufficiency of 
Native Hawaiians are eligible to apply 
for a grant award under this 
announcement. 


D. Available Funds 


In Fiscal Year 1988 $957,000 is 
available for one grant under this 
announcement. 


E. Grantee Share of Project 


The authorizing statute (Section 
803(b)) requires that the grantee match 
20% of the total approved project. An 
itemized budget detailing the applicant's 
non-Federal share and its source must 
be included in the application. A request 
for a waiver of the non-Federal share 
requirement may be submitted in 
accordance with 45 CFR 1336.50(b)(3) of 
the Native American Program 
Regulations. 


F. Intergovernmental Review of Federal 
Programs 


This program is not covered by 
Executive Order 12372. 


G. The Application Process 
Availability of Application Forms 


In order to be considered for the grant — 


under this program announcement, an 
application must-be submitted on the 
forms supplied and in the manner 
prescribed by ANA. The application 
requirements are approved under OMB 
Control No. 0980-0016. The application 
kits containing the necessary forms may 
be obtained from: 


Darryl Summers (202) 245-7730 or Jan 
Phalen (202) 245-7714, Administration 
for Native Americans, Office of 
Human Development Services, DHHS, 
Room 5300 Cohen Building, 330 
Independence Avenue, SW., 
Washington, DC 20201-0001, 
Attention: No. 13612-883. 


Application Submission 


One signed original and two copies of 
the grant application, including all 
attachments, must be hand delivered or 
mailed to: 


Department of Health and Human 
Services, Office of Human 
Development Services, Discretionary 
Grants Management Branch, Hubert 
H. Humphrey Building, Room 345F, 
200 Independence Avenue, SW., 
Washington, DC 20201-0001, 
Attention: ANA 13612-883. 


The application shall be signed by an 
individual authorized to act for the 
applicant and to assume the applicant's 
obligations under the terms and 
conditions of the grant award, including 
Native American Program statutory and 
regulatory requirements. 


Application Consideration 


The Commissioner of the 
Administration for Native Americans 
determines the final action to be taken 
with respect to each grant application 
received under this announcement. 

The following points should be taken 
into consideration by all applicants: 

¢ Incomplete applications and 
applications that do not conform to this 
announcement will not be accepted for 
review. Applicants will be notified in 
writing of any such determination by 
ANA. 

¢ Complete applications that conform 
to all the requirements of this program 
announcement are subjected to a 
competitive review and evaluation 
process. An independent review panel 
evaluates each application against the 
published criteria. The results of this 
review assist the Commissioner in 
making final funding decisions. 

¢ The Commissioner's decision also 
takes into account the comments of the 
ANA staff, State and Federal agencies 
having performance related information, 
and other interested parties. 

¢ The Commissioner will make one 
grant award consistent with the purpose 
of the Act, all relevant statutory and 
regulatory requirements, this Program 
Announcement, and the availability of 
funds. 

¢ After the Commissioner has made 
decisions on all applications, 
unsuccessful applicants will be notified 
in writing within approximately 120 
days of the closing date. The successful 
applicant is notified through an official 
Financial Assistance Award (FAA). The 
award will state the amount of Federal 
funds awarded, the purpose of the grant, 
the terms and conditions of the grant 
award, the effective date of the award, 
the project period, the budget period, 
and the amount of any non-Federal 
natching share. 


H. Review Process and Criteria 


Applications submitted in a timely 
manner under this program 
announcement will undergo a pre- 
review to determine: 

¢ That the applicant is eligible in 
accordance with the Eligible Applicant 
Section of this announcement; 

¢ That the application proposes 
project objectives which are responsive 
to the Program Announcement; and 
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¢ That the application materials 
submitted are sufficient to allow the 
panel to undertake an in-depth 
evaluation. All required materials and 
forms are listed in the Grant Application 
Checklist in the Application Kit. 

Applications which pass the pre- 
review will be evaluated and rated by 
an independent review panel on the 
basis of the following criteria: 


(1) Goals of the Revolving Loan Fund 
Demonstration Project (5 points) 


The application presents the goals of 
the Revolving Loan Fund in accordance 
with Subpart F of the ANA regulations. 


(2) Resources Available to the 
Revolving Loan Fund Demonstration 
Project (20 points) 


Other resources which will assist or 
be coordinated with the Revolving Loan 
Fund are described indicating that the 
applicant has sufficient support to 
administer the Revolving Loan Fund. 
Resources include Federal resources 
and any non-Federal match. 


(3) Capabilities and Qualifications (30 
points) 


The resumes or-position descriptions 
of key personnel of the Board, Loan 
Review Committee and staff (Section 
1336.65 of the Interim Final Rule) 
indicate that the personnel are qualified 
to administer a Revolving Loan Fund. 
Personnel qualifications include 
expertise in all aspects necessary to a 
financial lending institution, including | 
business development, business 
technical assistance, financing 
experience, appropriate legal 
experience, investment expertise, etc. 


(4) Project Objectives and Activities of 
the Demonstration Project (30 points) 


The applicant proposes objectives and 
activities which: 

¢ Are in response to the regulations of 
the Revolving Loan Fund; 

¢ Specify how the Loan Administrator 
wili develop and obtain ANA approval 
for the operating procedures of the 
Revolving Loan Fund; 

¢ Are realistic and measurable; and 

¢ Indicate which staff person will 
have responsibility for each activity and 
objective. 


(5) Results or Benefits Expected (5 
points) 


The proposed objectives will result in 
specific outcomes which in total will 
result in a successful Revolving Loan 
Fund. 
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(6) Budget (10 points) 


The budget fully explains and justifies 
the line items in the budget categories in 
Part III, Section B of the Budget 
Information of the Application. 
Sufficient detail is included to facilitate 
determination of allowability, relevance 
to the project, and cost benefits. The 
administrative costs which are to be 
paid from the Revolving Loan Fund are 
the minimum necessary to assure 
program operations. 


I. Technical Guidance 


© The application’s Form 424 must be 
signed by the applicant's representative 
authorized to act with full authority on 
behalf of the applicant. 

¢ ANA suggests that the pages of the 
application be numbered sequentially 
from the first page. This allows for easy 
reference during the review process. 
Simple tabbing of the sections of the 
application is also helpful to the 
reviewers. 

© Two copies of the application plus 
the original are required. 

¢ ANA will accept only one 
application from any one applicant. If an 
eligible applicant sends in two 
applications, the one with the earlier 
postmark will be accepted for review 
unless the applicant withdraws the 
earlier application. 


© The Cover Page (included in the Kit) 
should be the first page of an 
application: 

¢ The Approach Page (Section B, Part 
IV) for each objective proposed should 
be of sufficient detail to become a daily 
or weekly staff guide of responsibilities 
should the applicant be funded. 

¢ The applicant should specify the 
entire project period length on the cover 
page of the Form 424, Block 16, not the 
length of the first budget period. 


J. Due Date For Receipt of Applications 


The closing date for applications 
submitted in response to this 
announcement is August 23, 1988. 


K. Receipt of Applications 


Applications must either be hand 
delivered or mailed. 

Applications mailed through the U.S. 
Postal Service or a commercial delivery 
service shall be considered as meeting 
the deadline if they are: 

(1) Received on or before the deadline 
date at the address specified in the 
Application Submission Section; or 

(2) Sent on or before the deadline date 
and received by the granting agency in 
time for the independent review. 
(Applicants must be cautioned to 
request a legibly dated receipt from a 
commercial carrier or U.S. Postal 
Service or a legible postmark date from 
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the U.S. Postal Service. Private metered 
postmarks shall not be acceptable as 
proof of timely mailing.) 


Late Applications 


Applications which do not meet the 
criteria in the above paragraph of this 
section are considered late applications. 
ANA shall notify each late applicant 
that its application will not be 
considered in the competition. - 


Extension of Deadlines 


ANA may extend the deadline for all 

applicants because of acts of God such 
as floods, hurricanes, etc., or when there 
is a widespread disruption of the mails. 
However, if ANA does not extend the 
deadline for all applicants, it may not 
waive or extend the deadline for any 
applicant. 
(Catalog of Federal Domestic Assistance 
Program Number 13.612 Native American 
Programs) 

Date: May 18, 1988. 
William Lynn Engles, 
Commissioner, Administration for Native 
Americans. 

Approved: May 25, 1988. 
Sydney Olson, 
Assistant Secretary for Human Development 
Services. ; 
[FR Doc. 88-14297 Filed 6-23-88; 8:25 am] 
BILLING CODE 4130-01-m 
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ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 300 
[FRL-3404-1] 


Nationa! Priorities List for 
Uncontrolled Hazardous Waste Sites, 
Sites Subject to the Subtitle C 
Corrective Action Authorities of the 
a Conservation and Recovery 


AGENCY: Environmental Protection 


Agency. 


ACTION: Proposed rule. 


summary: The Environmental Protection 

Agency (“EPA”) is reproposing 13 sites 

that were previously proposed for the 

National Priorities List (“NPL”) and 

proposing to drop 30 sites from the 

proposed NPL. The NPL is Appendix B 

to the National Oil and Hazardous 

Substances Contingency Plan (“NCP”), 

which EPA promulgated pursuant to 

section 105 of the Comprehensive 

Environmental Response, 

Compensation, and Liability Act of 1980 

(“CERCLA”) as amended by the 

Superfund Amendments and 

Reauthorization Act of 1986 (“SARA”), 

and Executive Order 12580. 

These actions are being proposed for 
these sites in accordance with the NPL 
policy concerning sites subject to the 
Subtitle C corrective action authorities 
of the Resource Conservation and 
Recovery Act (“RCRA”), set out at 51 FR 
21057 (June 10, 1986), and in the 
preamble to this proposed rule. This 
notice solicits comments on the 
Agency's decisions to either promulgate, 
or drop from the proposed NPL, certain 
sites based upon their RCRA status. 
DATE: Comments may be submitted on 
or before August 23, 1988. 

ADDRESSES: Comments may be mailed 

to Stephen A. Lingle, Director, 

Hazardous Site Evaluation Division, 

Office of Emergency and Remedial 

Response (WH-548A), U.S. 

Environmental Protection Agency, 401 M 

Street SW., Washington, DC 20460. 

Addresses for the Headquarters and 

Regional dockets are provided below. 

For further details on what these 

dockets contain, see Section III of the 

SUPPLEMENTARY INFORMATION portion of 

this preamble. 

Tina Maragousis, Headquarters, U.S. 
EPA.CERCLA Docket Office, 
Waterside Mall Subbasement, 401 M 
Street SW., Washington, DC 20460, 
202/382-3046 

Evo Cunha, Region 1, U.S. EPA Waste 
Management Records Center, HES- 


CAN 6, 90 Canal Street, Boston, MA 
02203, 617/573-5729 
U.S. EPA Region 2, Document Control 
Center, Superfund Docket, 26 Federal 
Plaza, 7th Floor, Room 740, New York, 
NY 10278, Latchmin Serrano, 212/264— 
5540, Ophelia Brown, 212/264-1154 
Diane McCreary, Region 3, U.S. EPA 
Library, 5th Floor, 841 Chestnut 
Building, 9th & Chestnut Streets, 
Philadelphia, PA 19107, 215/597-0580 
Gayle Alston, Region 4, U.S. EPA 
Library, Room G-6, 345 Courtland 
Street, NE., Atlanta, GA 30365, 404/ 
347-4216 
Cathy K. Freeman, Region 5, U.S. EPA, 
5HR-11, 230 South Dearborn Street, 
Chicago, IL 60604, 312/886-6214 
Deborah Vaughn-Wright, Region 6, U.S. 
EPA, 1445 Ross Avenue, Mail Code 
6H-ES, Dallas, TX 75202-2733, 214/ 
655-6740 
Connie McKenzie, Region 7, U.S: EPA 
Library, 726 Minnesota Avenue, 
Kansas City, KS 66101, 913/236-2828 
Delores Eddy, Region 8, U.S. EPA 
Library, 999 18th Street, Suite 500, 
Denver, CO 80202-2405, 303/293-1444 
Linda Sunnen, Region 9, U.S. EPA 
Library, 6th Floor, 215 Fremont Street, 
San Francisco, CA 94105, 415/974— 
8082 
David Bennett, Region 10, U.S. EPA, 11th 
Floor, 1200 6th Avenue, Mail Stop 525, 
Seattle, WA 98101, 206/442-2103. 
FOR FURTHER INFORMATION CONTACT: 
Suzanne Wells, Hazardous Site 
Evaluation Division, Office of 
Emergency and Remedial Response — 
(WH-548A), U.S. Environmental 
Protection Agency, 401 M Street, SW., 
Washington, DC 20460, Phone (800) 424- 
9346 or 382-3000 in the Washington, DC 
metropolitan area. 


SUPPLEMENTARY INFORMATION: 


Table of Conténts 

I. Introduction 

Il. NPL Update Process . 

Ill. Public Comment Period, Available 
Information 

IV. Eligibility and Listing Policies 

V. Contents of This Proposed Rule 

VI. Regulatory Impact Analysis 

VIE. Regulatory Flexibility Act Analysis 


I. Introduction 


In 1980, Congress-enacted the 
Comprehensive Environmental 
Response, Compensation, -and Liability 
Act, 42 U.S.C. 9601, et seg: (“CERCLA”. 
or “the Act”) in response:to the dangers 
of uncontrolled hazardous waste sites; 
CERCLA was amended in 1986 by the 
Superfund Amendments and 
Reauthorization Act (“SARA”).To 
implement CERCLA, the U.S. 
Environmental Protection Agency 
(“EPA”) promulgated the revised 
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National Oil and Hazardous Substances 
Contingency Plan, 40 CFR Part 300, on 
July 16, 1982 (47 FR 31180), pursuant to 
section 105 of CERCLA and Executive 
Order 12316 (46 FR 42237, August 20, 
1981). The National Contingency Plan 
(“NCP”), further revised by EPA on 
September 16, 1985 (50 FR 37624) and 
November 20, 1985 (50 FR 47912), sets 
forth the guidelines and procedures 
needed to respond under CERCLA to 
releases arid threatened releases of 
hazardous substances, pollutants, or 
contaminants. 

Section 105(a)(8)(A) of CERCLA {as 
amexded) requires that the NCP include 
criteria for determining priorities among 
releases or threatened releases for the 
purpose of taking remedial or removal 
action. Removal action involves cleanup 
or other actions that are taken in 
response to emergency conditions or on 
a short-term or temporary basis 
(CERCLA section 101(23}}. Remedial 
actions tend to be long-term in nature 
and involve response actions that are 
consistent with a permanent remedy 
(CERCLA section 101(24)). 

Section 105(a)(8)(B) of CERCLA (as 
amended) requires that these criteria be 
used to prepare a list of national 
priorities among the known releases 
throughout the United States. These 
criteria are included in Appendix A of 


‘ the NCP, Uncontrolled Hazardous. 


Waste Site Ranking System: A User's 
Manual! (the “Hazard Ranking System” 
or “HRS” (47-FR 31219, July.16, 1982)). 
The list, which is Appendix B of the 
NCP, is the National Priorities List 
(“NPL”). Section 105(a)(8)(B) also 
requires that the NPL be revised at least 


~ annually. EPA proposes to include on 


the NPL sites at which there have been 
releases or threatened releases of 
hazardous substances, or of “pollutants 
or contaminants.” The discussion below 
may refer to “releases or threatened 


‘ releases” simply as “releases,” 


“facilities,” or “sites.” 
Under § 300.68(a) of the NCP, a site 
must be on the NPL if a remedial action 


.is to be financed by the Hazardous 
. Substances Superfund established under 


SARA. Federal facility sites are eligible 
for the NPL pursuant to §:300.66(e)(2) of 
the NCP (50-FR 47931, November 20, 
1985). However, CERCLA section 111(e), 
as amended by SARA, limits the . 


. expenditure of Fund monies at 


Federally-owned facilities. Federal 
facility sites are subject to the . 
requirements of section 120 of CERCLA, 
as amended by SARA. 


-.» In this notice; EPA is reproposing 13 
- sites to‘the NPL, and proposing.to drop. - 


30 sites-from the proposed NPL. These 
sites were proposed in either Update #1 
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(48 FR 40674, September 8, 1983), Update 
#2 (49 FR 40320, October 15, 1984), 
Update #3 (50 FR 14115, April 10, 1985), 
or Update #4 (50 FR 37950, September 
18, 1985). These sites were all proposed 
prior to publication of the policy for 
listing certain categories of RCRA sites 
on the NPL (announced on June 10, 1986 
(50 FR 21054) and amended in the 
preamble to this proposed rule), and 
have since been identified as sites 
which may be regulated according to the 
Subtitle C corrective action authorities 
of RCRA: Therefore, no opportunity has 
been provided for notice and comment 
on the application of the final RCRA 
listing criteria to these sites. In addition, 
one site, the J. H. Baxter Co. site in 
Weed, California, is being reproposed 
because of its RCRA status and because 
the HRS score for the site has been 
revised. In addition, minor modifications 
have been made to the HRS documents 
for the sites listed below: 

Lorentz Barre] & Drum—San Jose, California 
Prestolite Battery Division—Vincennes, 

Indiana 
Union Chemical Co.—South Hope, Maine 
Kysor Industrial Corp.—Cadillac, Michigan 
Conservation Chemical Co.—Kansas City, 

Missouri 
National Starch and Chemical Corp.— 

Salisbury, North Carolina 
Culpeper Wood Preservers—Culpeper, 

Virginia 

The purpose of this Federal Register 
notice is to provide information and 
solicit comments on EPA's proposed 
actions for these sites, and to set out 
amendments to the June 10, 1986 listing 
policy. 

Currently, 378 sites are proposed for 
the NPL and 799 sites are on the final 
NPL for a total of 1177 sites. However, 
the number may change in the future as 
a result of final actions resulting from 
this proposed rule. 


Il. NPL Udpate Process 


There are three mechanisms for 
placing sites on the NPL. The principal 
mechanism is the application of the 
HRS. The HRS serves as a screening 
device to evaluate the relative potential 
of uncontrolled hazardous substances to 
cause human health or safety problems, 
or ecological or evironmental damage. 
The HRS takes into account “pathways” 
to human or environmental exposure in 
terms of numerical scores. Those sites 
that score 28.50 or greater on the HRS, 
and which are otherwise eligible, may 
be proposed for listing. The sites 
discussed in today’s rule were proposed 
based on HRS scores greater than 28.50. 

SARA, enacted on October 17, 1986, 
directs EPA to revise the HRS. The 
Agency will continue to use the existing 
HRS until the revised HRS becomes 


effective. Sites placed on the final NPL 

prior to the effective date of the revised 

HRS will not be re-evaluated under the 

revised system, consistent with section 

105(c}(3} of CERCLA (as amended}. 

The second mechanism for placing 
sites on the NPL. allows States to 
designate a single site, regardless of its 
score, as the State's top priority. A State 
top priority site will be listed on the NPL 
even if it does not qualify due to its 
score. 

In rare instances, EPA may utilize 
§ 300.66(b)(4) of the NCP (50 FR 37624, 
September 16, 1985), which allows 
certain sites with HRS scores below 
28.50 to be eligible for the NPL. These 
sites may qualify for the NPL if all of the 
following occur: 

—The Agency for Toxic Substances and 
Disease Registry of the U.S. Department of 
Health and Human Services has issued a 
health advisory which recommends 
dissociation of individuals from the 


release. 

—EPA determines that the release poses a 
significant threat to public health. 

—EPA anticipates that it will be more cost- 
effective to use its remedial authority than 
to use its removal authority to respond to 
the release. 


States have the primary responsibility 
for identifying sites, computing HRS 
scores, and submitting candidate sites to 
the EPA Regional offices. EPA Regional 
offices conduct a quality control review 
of the States’ candidate sites, and may 
assist in investigating, monitoring, and 
scoring sites. Regional offices may 
consider candidate sites in addition to 
those submitted by States. EPA 
Headquarters conducts further quality 
assurance audits to ensure accuracy and 
consistency among the various EPA and 
State offices participating in the scoring. 
The Agency then proposes the new sites 
that meet the listing requirements and 
solicits public comments on the 
proposal. Based on these comments and 
further EPA review, the Agency 
determines final scores and promulgates 
those sites that still meet the listing 
requirements. 

An original NPL of 406 sites was 
promulgated on September 8, 1983 (48 
FR 40658). The NPL has since been 
expanded (see 49 FR 19480, May 8, 1984; 
49 FR 37070, September 21, 1984; 50 FR 
6320, February 14, 1985; 50 FR 37630, 
September 16, 1985; 51 FR 21054, June 10, 


1986; and 52 FR 27620, July 22, 1987). To - 


date, EPA has deleted 11 sites from the 
NPL (51 FR 7935, March 7, 1986; 53 FR 
12680, April 18, 1988). As of today, the 
number of final NPL sites is 799. 
Another 378 sites from seven updates 
remain proposed for the NPL (see 48 FR 
40674, September 8, 1983; 49 FR 40320, 
October 15, 1984; 50 FR 14115, April 10, 
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1985; 50 FR 37950, September 18, 1985; 51 
FR 21099, June 10, 1986; 52 FR 2492, 
January 22, 1987; and a notice published 
elsewhere in today's Federal Register). 


Ill. Public Comment Period, Available 
Information 


This Federal Register notice, which 
reproposes 13 sites to the NPL and 
proposes to drop 30 sites from the 
proposed NPL, opens the formal 60-day 
comment period. These sites were all 
proposed in one of the first four updates 
to the NPL (Update #1, 48 FR 40674, 
September 8, 1983; Update #2, 49 FR 
40320, October 15, 1984; Update #3, 50 
FR 14115, April 10, 1985; or Update #4, 
50 FR 37950, September 18, 1985). The 
Agency is soliciting comment on the 
application of the policy for listing 
certain categories of RCRA sites on the 
NPL, discussed on June 10, 1986 (51 FR 
21099), and later in this rule, to these 
proposed NPL sites. Comment is also 
being solicited on the revision of the 
HRS score for the J.H. Baxter site. In 
addition, as previously mentioned, 
minor modifications have been made to 
the HRS documents for several other 
sites. Comments may be mailed to 
Stephen A. Lingle, Director, Hazardous 
Site Evaluation Division (Attn: NPL 
Staff}, Office of Emergency and 
Remedial Response (WH-548A), U.S. 
Environmental! Protection Agency, 401 M 
Street SW., Washington, DC 20460. 

Documents providing EPA’s 
justification for today’s proposed 
actions are available to the public in 
both the Headquarters and appropriate 
Regional public dockets. An informal 
written request, rather than a formal 
request, should be the ordinary 
procedure for obtaining copies of any of 
these documents. The Headquarters 
public docket is located in EPA 
Headquarters, Waterside Mall 
Subbasement, 401 M Street SW., 
Washington, DC 20460, and is available 
for viewing by appointment only from 
9:00 a.m. to 4:00 p.m., Monday through 
Friday excluding Federal holidays. The 
Regional public dockets are identified in 
the Address portion of this notice. 

Comments are placed in the 
Headquarters docket and, during the 
comment period, are available to the 
public only in the Headquarters docket. 
A complete set of comments pertaining 
to sites in a particular EPA Region will 
be available for viewing in the Regional 
office docket approximately one week 
after the close of the comment period. 
Comments received after the close of the 
comment period will be available in the 
Headquarters docket and in the 
appropriate Regional office docket on an 
“as received” basis. 





23980 


EPA considers all comments received 
during the formal comment period. In 
past NPL rulemakings, EPA has 
considered comments received after the 
close of the comment period. EPA will 
attempt to continue that practice to the 
extent that is practicable. The Agency is 
currently working to revise the HRS 
pursuant to requirements in SARA. EPA 
anticipates making final decisions on 
the 43 sites in this rule prior to the 
effective date of the revised HRS. 
Because of this time constraint, EPA. - 
may not have the opportunity to 
consider late comments as in the past. 
Any sites still proposed as of the 
effective date of the HRS will have to be 
re-evaluated using the revised HRS. 

A statement of EPA’s information 
release policy, describing what 
information the Agency discloses in 
response to Freedom of Information Act 
requests from the public, was published 
on February 25, 1987 (52 FR 5578). 

IV. Eligibility and Listing Policies 
CERCLA restricts EPA's authority to 
respond to certain categories of releases 
of hazardous substances, pollutants, or 

contaminants and expressly excludes 
some substances, such as petroleum, 
from its response authority. In addition, 
as a matter of policy, EPA may choose 
not to respond to certain types of 

* releases because other authorities can 
be used to achieve cleanup. Where such 
other authorities exist and the Federal 
government can undertake or enforce 
cleanup. pursuant to a particular 
established program, using the NPL to 
determine the priority or need for review 
under CERCLA may not be appropriate. 
If, however, the Agency later determines 
that sites not listed as a matter of policy 
‘are not being or cannot be addressed in 
an adequate or timely manner, the 
Agency may consider placing them on 
the NPL. 

The listing policy of relevance to this 
proposed rule pertains to sites which 
may be subject to the corrective action 
authorities of Subtitle C of the Resource 
Conservation and Recovery Act 
(RCRA). 


NPL Listing/Deferral of RCRA Sites 


Background 


Since the first NPL final rule (48 FR 
40658, September 8, 1983), the Agency’s 
policy has been to defer placing sites on 
the NPL that could be addressed by the 
RCRA Subtitle C corrective action 
authorities. Until 1984, those authorities 
were limited to facilitates with releases 
to ground water from surface 
impoundments, waste piles, land 
treatment areas, and landfills that . 
received RCRA hazardous waste after. - 


July 26, 1982, and did not certify closure 
prior to January 26, 1983 (i.e., land 
disposal facilities addressable by. an 
operating or post-closure permit). Sites 
which met these criteria were placed on 
the NPL only if they were abandoned, 
lacked sufficient resources, Subtitle C 
corrective action authorities could not 
be enforced, or a significant portion of 
the release came from non-regulated 
units. 

On November 8, 1984, the Hazardous 
and Solid Waste Amendments of 1984 
(HWSA) were enacted. HWSA greatly 
expanded RCRA Subtitle C corrective 
action authorities as follows: 
—Section 3004{u) requires permits issued 

after the enactment of HSWA to include 

corrective action forall releases of 
hazardous waste or constituents from solid 
waste management units at a treatment, 

storage, or disposal facility seeking a 

permit. 

—Section 3004(v) requires corrective action 
to be taken beyond the facility boundary 
where necessary to protect human health 
and the environment unless the owner/ 
operator of the facility demonstrates that 
despite the owner or operator's best efforts, 
the owner or operator was unable to obtain 
the necessary permission to undertake such 
action. 

—Section 3008(h) authorizes the 
Administrator of EPA to issue an order 
requiring corrective action or such other 
response measures as deemed necessary to 
protect human health or the environment 
whenever it is determined that there is or 
has been a release of hazardous waste into 
the environment from a facility with - 
interim status. 


As a result of the broadened Subtitle 
C corrective action authorities of 
HWSA, the Agency announced a policy 
for deferring the listing of non-Federal 
sites subject to the Subtitle C corrective 
action authorities (50 FR 14117, April 10, 
1985). The policy proposed to defer 
listing of such sites unless and until the 
Agency determined that RCRA 
corrective action was not likely to 
succeed or occur promptly due to factors 
such as: 

(1) The inability or unwillingness of 
the owner-operator to pay for 
addressing the contamination at the site; 

(2) Inadequate financial responsibility. 
guarantees to pay for such costs; and 

(3) EPA or State priorities for 
addressing RCRA sites. 

The intent of the policy was to - 
maximize the number of site responses 
achieved through the RCRA corrective 
action authorities, thus preserving the 
CERCLA Fund _for sites for which no 
other authority is available: Federal 
facility’sites were not considered in the : 
development of the policy at that time 
because the NCP prohibited placing 
Federal facility. sites on the NPL. 
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On June 10, 1986 (51 FR 21057), the 
Agency added to the NPL a number of 
sites regulated. under RCRA, but not 
subject to the Subtitle C corrective 
action authorities. Examples included: 


—Facilities that ceases treating, storing, or 
disposing hazardous waste prior to 
November 19, 1980 (the effective date of 
Phase I of the RCRA regulations), and to 
which the RCRA corrective action or other 
authorities of Subtitle C cannot be applied. 

—Sites at which only materials exempted 
from the statutory or regulatory definition 
of solid or hazardous waste were managed. 

—RCRA hazardous waste handlers to which 
RCRA Subtitle C corrective action 
authorities do not apply, such as hazardous 
waste generators or tansporters not 
required to have interim status or a final 
RCRA permit. 


In the June 10, 1986 notice, the Agency 
also added to the NPL a number of sites 
which were subject to Subtitle C 
corrective action authorities. After 
having reviewed public comments 
received on the April 10, 1985 policy, the 
Agency determined that sites which are: 
subject to Subtitle € corrective action 
authorities should be on the NPL if they 
are eligible (e.g., HRS scores greater 
than or equal to 28.50) and if the owner/ 
operators are either unable or unwilling ~ 
to pay for corrective action at the sites. 
The Agency recognized that in such a 
situation it may be appropriate to place 
the sites on the NPL to make CERCLA 
funds available for the site, if needed. 

Specifically, the Agency identified 
three categories of sites subject to 
Subtitle C corrective action authorities 
which could be placed on the NPL. 
These categories were consistent with 
the first two factors announced in the 
April 10, 1985 policy. The three 
categories are as follows: 


(1) Facilities owned by persons who 
have demonstrated an inability to 
finance a cleanup as evidenced by their 
invocation of the bankruptcy laws. 

(2) Facilities that have lost 
authorization to operate and for which 
there are indications that the owner/ 
operator has been unwilling to 
undertake corrective action. 
Authorization to operate may be lost 
when issuance of a corrective action 
order under RCRA section 3008(h) 
terminates the interim status of a facility 
or when the interim status of the facility 
is terminated as a result of a permit - 
denial under RCRA section 3005(c). 
Also, authorization to operate is lost 
through operation of section 3005(e)(2) 
(when an owner/operator of aand 
disposal facility did not certify * 
compliance with applicable ground- 
water monitoring and financial 
responsibility requirements and submit 





a Part B permit application by 
November 8, 1985—also known in 
HSWA as the Loss of Interm Status 
Provision (LOIS)). 

(3) Facilities that have not lost 
authorization to operate, but which have 
a clear history of unwillingness. These 
situations are determined on a case-by- 
case basis. 


Also, on June 10, 1986 (51 FR 21059), 
the Agency discussed additional 
components of the.RCRA-policy to add 
specificity to the determination of 
unwillingness. The Agency's decision on 
these additional components will be 
discussed in a upcoming Federal 
Register notice. 


Additional Clarification of the NPL/ 
RCRA Policy 


Currently, the Agency will place sites 
subject to RCRA Subtitle C corrective 
action on the NPL only if they satisfy 
one of the three criteria discussed 
previously in this rule (i.e., bankruptcy, 
LOIS/unwillingness, case-by-case 
unwillingness), In addition, today's 
notice amends the RCRA policy by 
adding four new categories of RCRA 
sites as appropriate for the NPL. EPA 
has decided that sites in the following 
category are appropriate for the NPL. 


(1) Facilities that were treating, storing or 
disposing of Subtitle C hazardous waste after 
November 19, 1980, and did not file a Part A 
permit application by that date and have 
little or no history of compliance with RCRA. 
These are referred to as non- or late filers. 


The Agency has decided to place.on 
the NPL “non- or late filers,” facilities 
that were treating, storing, or disposing 
of hazardous waste after November 19, 
1980, but did not file a Part A permit 
application by that date and have little 
or no history of compliance with RCRA. 
EPA has-found that TSDFs that fail to 
file Part A of the RCRA permit 
application generally remain: outside the 
range of cognizance of authorities 
responsible for compliance with RCRA, 
and generally are without the 
institutional mechanisms such as ground 
water monitoring programs, necessary 
to assure prompt compliance with the 
standards and goals of the RCRA 
program; therefore, EPA believes that it 
is not appropriate to defer to RCRA for 
action at these sites, even though RCRA 
technically may apply. However, in 
cases where non- or late filer facilities 
have in fact come within the RCRA 
system and demonstrated a history of 
compliance with RCRA regulations (as 
may often be the case with late filers), 
the Agency may decide to defer listing 
and allow RCRA to continue to address 
problems at the site, . 


Federal Register / Vol. 53, No. 122, Friday, June 24, 1988 / Proposed Rules 


Two other categories of RCRA sites 
are appropriate for the NPL: 


(2) Facilities with permits for the treatment, 
storage, or disposal of Subtitle C hazardous 
waste which were issued prior to the 
enactment of HSWA, and whose owner/ 
operator will not voluntarily modify the 
permit to incorporate corrective action 
requirements. These are referred to as pre- 
HSWA permittees. 

(3) Facilities that have filed Part A permit 
applications for treatment, storage, or 
disposal of Subtitle C hazardous wastes as a 
precautionary measure only. These facilities 
may be generators, transporters, or recyclers 
of hazardous wastes, and are not subject to 
Subtitle C corrective action authorities. These 
are referred to as protective filers. 


For facilities with permits that pre- 
date HSWA, the owner/operators are 
not required through the permit to 
perform corrective action for releases 
from solid waste management units, and 
the Agency does not have the authority 
to modify such pre-HSWA permits to 
include RCRA corrective action under 
RCRA section 3004(u) until the permit is 
renewed. Because many pre-HSWA 
permits are for 10 years, with the last 
pre-HSWA permit having been issued 
prior to November 8, 1984, it could be 
1994 before the Agency could modify 
some permits to include corrective 
action authority. Therefore, the Agency 
will propose for listing, facilities with 
pre-HSWA permits (that have HRS 
scores greater than or equal to 28.50, or 
are otherwise eligible for listing), so that 
CERCLA authorities will be available to 
more expeditiously address any releases 
at such sites. However, if the permitted 
facility consents to the modification of 
its pre-HSWA permit to include 
corrective action requirements, the 
Agency will consider not adding the 
facility to the NPL. 

The Agency does not have the 
authority to compel Subtitle C corrective 
action at facilities classified as 
protective filers. These facilities filed 
Part A permit applications as treatment, 
storage or disposal facilities (TSDFs) as 
a precautionary measure only, and are 
generators, transporters, or recyclers of 
hazardous waste, or in some cases, 
handlers of non-hazardous wastes. 
Protective filers are not subject to 
Subtitle C corrective action authorities, 
and thus, EPA will propose them for the 
NPL. ; 

The Agency is also announcing a 
policy for a fourth category of RCRA 
sites that may be appropriate for listing 
on the NPL. This. policy will apply to 
sites re-proposed for listing in today's 
Federal Register, and to sites newly 
proposed for listing on NPL Update #7, 
published elsewhere in today’s Federal 
Register. This category of sites includes: 
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(4) Facilities that at one time were treating 
or storing RCRA Subtitle C hazardous waste 
but have since converted to generator-only 
status (i.e., facilities that now store 
hazardous waste for 90 days or less), or any 
other hazardous waste activity for which 
interim status is not required. These facilities, 
the withdrawal of whose Part A application 
has been acknowledged by EPA or the State, 
are referred to as converters. 


Converters at one time treated or 
stored Subtitle C hazardous waste and 
were required to obtain interim status. 
EPA believes that it has the authority 
under RCRA section 3008(h) to compel 
corrective action at such sites. However, 
RCRA’s corrective action program 
currently focuses primarily on 
treatment, storage, and disposal 
facilities (due to statutory permitting 
deadlines in RCRA), and thus EPA has 
not routinely reviewed converters under 
RCRA Subtitle C. The Agency has 
decided at this time to propose that four 
sites previously proposed for the NPL be 
placed on the final NPL on the basis of 
their converter status, and, in a separate 
section of today’s Federal Register, to 
propose an additional eight converters 
for listing on the NPL, in order to ensure 
that these sites are expeditiously 
addressed. 

This is consistent with EPA’s 
approach of listing those RCRA facilities 
where corrective action is not likely to 
be expeditiously performed (see 51 FR 
21054, June 10, 1986). Although EPA has 
the authority to list any site not 
statutorily excluded that meets the HRS 
scoring criterion, the Agency has, as a 
matter of policy, decided to defer the 
listing of most facilities where RCRA 
corrective action authorities are 
available. However, the Agency 
believes that deferral may not be 
appropriate for facilities like converters 
where prompt corrective action is 
unlikely under RCRA; instead, the 
Agency is proposing to list such sites so 
that cleanup action may be taken in an 
expeditious manner under CERCLA, if 
necessary. 

EPA is currently engaged in an 
initiative to identify and prioritize RCRA 
facilities that are not being promptly 
addressed. If the Agency determines in 
the future that as a result of this 
initiative, converter sites will be 
addressed in an expeditious manner by 
RCRA authorities, then it will reconsider 
today’s policy and may defer to RCRA 
for corrective action at converter sites. 

The Agency seeks comment on the 
application of this policy to the sites 
being proposed and reproposed in 
today's Federal Register. In the future, 
there may be other situations, on a case- 
by-case basis, where the Agency may 
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elect me use fe CERCLA i ‘alla 
than its RCRA authorities. In those 
situations, the Agency will provide its 
rationale for pursuing CERCLA 
authorities in a Federal Register notice. 


V. Contents of This Proposed Rule 


This rule reproposes 13 sites to the 
NPL (Table 1), and proposes to drop 30 
sites (Table 2) from the proposed NPL. 
These proposed actions are based on 
the application of the components of the 
NPL/RCRA policy announced on June 
10, 1986 (51 FR 21057), and on those 
discussed in this notice. 

All these sites were proposed to the 
NPL prior to the announcement of the 
NPL/RCRA policy and its amendments 
today. The Agency believes that it is 


pena to nian ‘comments on these 
proposed actions because the public 
was not previously afforded adequate 
notice and opportunity to comment on 
the application of the NPL/RCRA policy 
to these sites. Documentation supporting 
the Agency's proposed actions is 
available in the public docket. 


Sites To Be Reproposed To The NPL 


The 13 sites that the Agency is 
reproposing to the NPL fall into one of 
the following categories: 

—Sites which are not subject to the Subtitle 
C corrective action authorities of RCRA. 
For example: 

—exempt by site-specific orders 

—sites where wastes are no longer 

considered hazardous because of an 


~ amendment to the list of RCRA 
hazardous wastes 

—Sites subject to Subtitle C corrective action 
authorities of RCRA, but which satisfy one 
of the criteria of the June 10, 1986 NPL/ 
RCRA policy (e.g., case-by-case 
unwillingness); 

—Sites which have converted from treatment 
and/or storage status to generator-only 
status; © 

—Sites which failed to file a Part A permit 
application in a timely fashion; and 

—Sites where RCRA corrective action may 
not apply to all the contamination at the 
site. 


Table 1 lists the 13 sites the Agency is 
reproposing to the NPL. A brief 
description of each follows Table 1, and 
a more detailed account is available in 
the docket. 


TABLE 1.—SITES TO BE REPROPOSED TO THE NPL 


AZ: Motorola, inc. (52nd Street Plant) 
CA: Fairchild Semiconductor Corp. 
suatiaenth haeeahees mene aneeeeeramaiams. 


CA: Lorentz Barrel & Drum Co. 
FL: City industries nC ............ 
IN: Prestolite Battery Division .... 


Motorola, Inc. (52nd Street Plant)}— 
Phoenix, Arizona 


This facility is a converter. It obtained 
interim status on November 19, 1980, 
when it submitted to EPA a Part A 
permit application for container and 
tank storage. On May 19, 1986, the 
facility requested conversion to 
generator status only. On July 29, 1986, 
EPA confirmed the facility was 
operating as a generator. 


Fairchild Semiconductor Corp. 
(Formerly Fairchild Camera & 
Instrument Corp.) (South San Jose 
Plant), South San Jose, California 


This facility is a converter. It obtained 
interim status on November 17, 1980, 
when it submitted to EPA a Part A 
permit application for container and 
tank storage units. On February 11, 1982, 
the California Department of Health 
Services completed a surveillance and 
compliance report indicating the facility 
should not be permitted as a treatment, 
storage, or disposal facility, and that the 
facility should be classified as a 
generator. On March 10, 1982, the 


ROIS hinMling init Se 


facility requested to withdraw its permit 


application for hazardous waste 
treatment operations because the only 
type of treatment conducted at the 
facility was waste water neutralization, 
which is excluded from permit 
requirements. EPA granted the request 
for withdrawal of the permit application. 


].H. Baxter Co.—Weed, California 


EPA is reproposing this site to the NPL 
based on criterion #3 of the NPL/RCRA 
policy and because the HRS score has 
been revised. Consequently, the Agency 
is soliciting comment on the revised 
score as well as application of the NPL/ 
RCRA policy. The facility has not lost 
authorization to operate, but has a clear 
history of unwillingness. 

Baxter obtained interim status on 
November 17, 1980, when it submitted to 
EPA a Part A permit application. Since 
1983, it has consistently sought to 
withdraw thai application, and has 
continued to dispute RCRA jurisdiction 
over its facility. On the basis of disputed 
RCRA jurisdiction, the comapany has 
been unwilling to deny with numerous 


10/15/84 
10/15/84 


10/15/84 
10/15/84 
10/15/84 
09/18/85 


04/10/85 
09/16/85 
04/10/85 
10/15/84 
04/10/85 
10/15/84 
10/15/84 


State and EPA Regional demands for 
cleanup and/or closure under RCRA 
and other statutes. The company does 
not comply the presence of 
contamination of soil and ground water 
at the site; rather it disputes the 
applicability of RCRA to those 
problems. 

Baxter has evidenced a clear 
unwillingness to submit in any way to 
RCRA authorities, and thus it appears 
unlikely that corrective action may be 
achieved under RCRA. Therefore, the 
site should be reproposed to the NPL so 
that the contamination may be 
addressed under CERCLA. 


Lorentz Barrel & Drum Co.—San Jose, 
California 


This facility is now considered a non- 
filer. On August 18, 1980, Lorentz, a 
reconditioner of steel drums, notified 
EPA that it was a generator and 
transporter of hazardous waste, as well 
as a treatment, storage, and disposal 
facility. On March 25, 1981, EPA deleted 
the facility as a treatment, storage and 
disposal facility based on the company's 
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representations that it had filed the 
TSDF notification as a precaution, 
believing that ambiguities in the 
hazardous waste regulations could lead 
to an interpretation that would include 
the reconditioning of steel drums. 

In 1983, the State determined that the 
facility was in fact managing hazardous 
wastes without a permit; the facility has 
been shut down until compliance 
procedures are developed. The facility is 
now considered a non-filer. 


City Industries, Inc.—Orlando, Florida 


This site is being proposed for the 
NPL based on criterion #2 of the NPL/ 
RCRA policy. Although this facility is 
subject to the Subtitle C corrective 
action authorities of RCRA, it has lost 
authorization to operate, and the owner/ 
operator has been unwilling to address 
contamination at the site. 

City Industries obtained interim status 
on November 19, 1980, when it 
submitted to EPA a Part A permit 
application for storage. On July 27, 1983, 
EPA terminated the facility's interim 
status for failure to submit an 
acceptable Part B permit application to 
EPA. 

The owner/operator demonstrated an 
unwillingness to address contamination 
at the site by failure to submit an 
acceptable Part B permit application to 
EPA, failure to comply with Federal and 
State administrative orders, 
abandonment of the site, and statements 
that he was financially unable to 
address the contamination at the site. 


Prestolite Battery Division—Vincennes, 
Indiana 


Prestolite Battery Division received 
interim status on November 11, 1980, 
when it submitted to EPA a Part A © 
permit application for container, tank 
and surface impoundment storage. Much 
of the contamination at the site is a 
result of atmospheric deposition of lead 
from the facility's faulty air pollution 
control equipment. EPA is proposing to 
add this site to the NPL because at this ° 
time an issue remains as to whether 
RCRA Subtitle C corrective action 
authorities apply to all of the 
contamination associated with the site. 


Union Chemical Co., Inc.—South Hope, 
Maine 


This site is being reproposed for the 
NPL based on criterion #2 of the NPL/ 
RCRA policy. Although this facility is 
subject to the Subtitle C corrective 
action authorities of RCRA, it has lost 
authorization to operate, and the owner/ 
operator has been unwilling to address 
contamination at the site. 

On July 31, 1980, Union Chemical 
submitted a preliminary notification of 


hazardous waste activity to EPA, 
identifying itself as a generator of RCRA 
hazardous waste and as a treatment and 
storage facility. Union Chemical 
obtained interim status on November 15, 
2980, when it submitted a Part A permit 
application to EPA. The facility's interim 
status was terminated on June 27, 1984, 
when the State of Maine found that the 
facility had failed to comply with a May 
7, 1984, consent decree it had entered 
into with the State. The consent decree 
required the reduction in the number of 
drums on site and financial assurances 
for site closure. 

The owner/operator demonstrated 
unwillingness to address contamination 
at the site by failure to submit an 
acceptable Part B permit application, 
failure to comply with Federal and State 
administrative orders, and statements 
that he was financially unable to 
address contamination at the site. 


Kysor Industrial Corp.—Cadillac, 
Michigan 


This facility is a converter. It 
submitted a notification of hazardous 
waste activity on August 18, 1980, and 
obtained interim status on November 19, 
1980, when it submitted to EPA a Part A 
permit application for container storage. 
On April 24, 1984, the facility submitted 
a closure plan, certification of closure, 
and request for conversion to generator 
status. On July 20, 1984, EPA approved 
Kysor’s closure plan and acknowledged 
the facility's small quantity generator 
status. 


Conservation Chemical Co. (CCC)— 
Kansas City, Missouri 


EPA is reproposing this site for the 
NPL based upon criterion #3 of the 
NPL/RCRA policy. The facility has not 
lost authorization to operate, but has a 
clear history of unwillingess. 

The record of compliance at the CCC 
site demonstrates the unwillingness of 
the owner/operator to submit an 
adequate part B permit application or 
closure plan; to comply with Federal 
and State Administrative orders; and to 
take cleanup action in response to a 
court finding of a “imminent and 
substantial” hazard at the site. 

A consent decree signed by the 
generator defendants and the site 
owner/operator has recently been 
approved by a U.S. district court. 
However, the decree merely requires the 
site owner/operator to pay certain 
monies for past EPA response costs, 
grant site access, and otherwise 
cooperate in the cleanup efforts to be 
performed by others at the site. CCC did 
not commit to do any portion of the site 
remedy. 


Lindsay Manufacturing Co.—Lindsay, 
Nebraska 


This facility is no longer subject to 
RCRA Subtitle C corrective action 
authorities. It obtained interim status on 
November 17, 1980, when it submitted a 
Part A permit application to EPA for 
disposal surface impoundment units. On 
May 28, 1986, (51 FR 19320), EPA 
published an amendment to the listing 
for spent pickle liquor from steel 
finishing operations (EPA Hazardous 
Waste No. K062). This rulemaking 
confirmed that the waste generated by 
Lindsay Manufacturing would be 
considered hazardous only if it 
exhibited one or more of the hazardous 
waste characteristics. The waste did not 
display corrosivity characteristics; the 
Lindsay manufacturing unit was 
therefore not subject to RCRA, and not 
subject to RCRA Subtitle C corrective 
action authorities. 


National Starch & Chemical Corp.— 
Salisbury, North Carolina 


This facility is a converter. National 


‘ Starch and Chemical Corp. submitted a 


Notification of Hazardous Waste 
Activity on September 24, 1980, 
indicating that the facility was a 
treatment, storage, or disposal facility as 
well as a generator. On October 17, 
1980, the facility filed a Part A permit 
application for treating and storing of 
hazardous waste. On May 20, 1982, 
National Starch asked to withdraw its 
Part A application. On June 17, 1982, the 
facility was deleted as a storage facility 
and converted to generator only status. 
On July 19, 1983, EPA deleted the facility 
as a generator; it now has non-handler 
status. In 1983, National Starch merged 
with the adjacent Proctor Chemical 
facility under the National Starch & 
Chemical Corp. name and identification 
number. Proctor submitted a 
Notification of Hazardous Waste 
Activity and on August 18, 1980, 
submitted to EPA a Part-A permit 
application for treatment and storage 
units. On June 23; 1983, EPA deleted the 
facility as a storer and on November 14, 
1983, it was deleted as a treater, leaving 
the site with generator status. 


Culpeper Wood Preservers, Inc.— 
Culpeper, Virginia 

On September 10, 1981, EPA and the 
facility entered into a consent order and 
consent agreement pursuant to RCRA 
section 3008(a) which stated that upon 
satisfactory completion of a facility 
upgrading program, the facility would 
not be required to have a RCRA permit. 
The facility satisfied the requirements of 
the agreement, and thus has not been 
required to obtain a permit or interim 





23984 Federal Register / Vol. 53, No. 122, Friday, June 24, 1988 / Proposed Rules 


status under RCRA Subtitle C. As a 
result, EPA is proposing to list this 
facility for attention under CERCLA 
rather than RCRA. However, if the 
facility agrees to address the 
contamination at the site according to 
the Subtitle C corrective action 
authorities of RCRA, the Agency would 
consider removing the facility from 
consideration for the NPL. 


Buckingham County Landfill (Formerly 
Love's Container Service Landfill)— 
Buckingham, Virginia 

This site is being reproposed for the 
NPL based on criterion #2 of the NPL/ 
RCRA policy. Although this facility is 
subject to the Subtitle C corrective 
action authorities of RCRA, it has lost 
authorization to operate, and the owner/ 
operator has been unwilling to address 
all of the contamination at the site. 

On January 8, 1981, the Love's 
Container Service Landfill obtained 
interim status for the disposal of type 


DOO1 wastes (ignitable waste) pursuant 
to RCRA Section 3005. Records indicate 
that the landfill continued to accept 
waste until February 1982. 

In April 1982, Buckingham County 
purchased the site and the hazardous 
waste disposal permit from the site 
owner, Mr. Love. The landfill was never 
operate by the county. 

In February 1985, the landfill was 
closed as a solid waste disposal facility 
by the county. The closure was 
consistent with State regulations, but 
was inconsistent with RCRA Subtitle C 
requirements. 

On November 8, 1985, the landfill lost 
its interim status under RCRA section 
3005(e)(2) because the county had failed 
to submit a Part B permit application for 
post-closure monitoring, and did not 
certify compliance with applicable 
ground water monitoring and financial 
responsibility requirements. 


In a letter to EPA, dated November 30, 
1987, from the county, the county stated 
that it was unable and unwilling to 
address all of the contamination at the 
site. 


Sites To Be Dropped From the NPL 


The Agency is proposing to drop 30 
sites (Table 2) from the proposed NPL 
because they are subject to the Subtitle 
C corrective action authorities of RCRA, 
and do not satisfy any of the criteria in 
the NPL/RCRA policy of June 10, 1986 
(51 FR 21057) or those discussed in this 
notice. The Agency believes that the 
sites will be adequately addressed using 
the corrective action authorities of 
RCRA Subtitle C alone or in conjunction 
with other authorities {a more detailed 
description of each site is available in 
the public docket). The Agency will 
continue to examine these sites in the 
context of the NPL/RCRA policy and 
may, in the future, consider these sites 
for addition to the NPL, if necessary. 


TABLE 2.—SITES PROPOSED TO Be DROPPED FROM THE NPL 


Northern Railroad (Somers Tie-Treating Plant).. 


NE: tienes Auiptenpines Oe 


OH: General Electric Co. (Coshocton Plant)... 

PA: Rohm & Haas Co. Landfill 

VA: IBM Corp. (Manassas Piant Spill) 

WV: Mobay Chemical Corp. (New Martinsville Plant) 


VI. Regulatory Impact Analysis 


The costs of cleanup actions that may 
be taken at sites are not directly 
attributable to listing on the NPL, as 
explained below. Therefore, the Agency 
has determined that this rulemaking is 
not a “major” regulation under 
Executive Order 12291. EPA has 
conducted a preliminary analysis of the 
economic implications of today’s 


proposal to add new sites. EPA believes 
that the kinds of economic effects 
associated with this revision are 
generally similar to those identified in 
the regulatory impact analysis (RIA) 
prepared in 1982 for the revisions to the 
NCP pursuant to section 105 of CERCLA 
(47 FR 31180, July 16, 1982) and the 
economic analysis prepared when the 
amendments to the NCP were proposed 
(50 FR 5882, February 12, 1985). The 
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Agency believes that the anticipated 
economic effects related to proposing 
the addition of these sites to the NPL 
can be characterized in terms of the 
conclusions of the earlier RIA and the 
most recent economic analysis. As 
required by Executive Order No. 12291, 
this rule was submitted to the Office of 
Management and Budget (OMB) for 
review. 
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Costs 


EPA has determined that this 
proposed rulemaking is not a “major” 
regulation under Executive Order 12291 
because inclusion of a site on the NPL 
does not itself impose any costs. It does 
not establish that EPA will necessarily 
undertake remedial action, nor does it 
require any action by a private party or 
determine its liability for site response 
costs. Costs that arise out of site 
responses result from site-by-site 
decisions about what actions to take, 
not directly from the act of listing itself. 
In addition, since these sites were 
previously proposed for the NPL, no 
additional costs are incurred in today’s 
rulemaking. 

The major events that generally 
follow the proposed listing of a site on 
the NPL are a search for responsible 
parties and a remedial investigation/ 
feasibility study (RI/FS) to determine if 
remedial actions will be undertaken at a 
site. Design and construction of the 
selected remedial alternative follow 
completion of the RI/FS. It should be 
noted that a site must be on the final 
NPL in order for construction and 
operation and maintenance (O&M) to 
occur. O&M activities may continue 
after construction has been completed. 

Costs associated with responsible 
party searches are initially borne by 
EPA. Responsible parties may bear 
some or all the costs of the RI/FS, 
design and construction, and O&M, or 
the costs may be shared by EPA and the 
States. 

The State cost share for cleanup 
activities has been amended by section 
104 of SARA. For privately-owned sites, 
EPA will pay for 100% of the costs of the 
RI/FS and remedial planning, and 90% 
of the costs associated with remedial 
action. The State will be responsible for 
10% of the remedial action. At publicly- 
owned but not publicly-operated sites, 
however, the States cost share is at least 
50% of all response costs. This includes 
the RI/FS, remedial design aud 
construction, and O&M. For cleanup 
activities other than ground water or 
surface water, EPA will share, for up to 
1 year, in the cost of that portion of 
O&M that is necessary to assure that a 
remedy is operational and functional. 
After that time, the State assumes full 
responsibility for O&M. SARA provides 
that EPA will share in the operational 
costs associated with ground water/ 
surface water restoration for up to 10 
years. 

In previous NPL rulemakings, the 
Agency has provided estimates of the 
costs associated with these activities 
(RI/FS, remedial design, remedial 
action, and O&M) on an average persite 


and total cost basis. At this time, 
however, there is insufficient 
information to determine what these 
costs will be as a result of the new 
requirements under SARA. As EPA 
gains more experience with the effects 
that SARA requirements will have on 
response costs, EPA will once again 
provide cost estimates. 

Listing a hazardous waste site on the 
final NPL does not itself cause firms 
responsible for the site to bear costs. 
Nonetheless, a listing may induce firms 
to clean up the site voluntarily, or it may 
act as a potential trigger for subsequent 
enforcement or cost-recovery actions. 
Such actions may impose costs on firms, 
but the decisions to take such actions 
are discretionary and made on a case- 
by-case basis. Consequently, precise 
estimates of these effects cannot be 
made. EPA does not believe that every 
site will be cleaned up by a responsible 
party. EPA cannot project at this time 
which firms or industry sectors will bear 
specific portions of response costs, but 
the Agency considers: The volume and 
nature of the wastes at the site, the 
parties’ ability to pay, and other factors 
when deciding whether and how to 
proceed against potentially responsible 
parties. 

The economic effects of this proposed 
amendment are aggregations of effects 
on firms and State and local 
governments. Although effects could be 
felt by some individual firms and States, 
the total impact of this revision on 
output, prices, and employment is 
expected to be negligible at the national 
level, as was the case in the 1982 RIA. 


Benefits 


The benefits associated with today's 
proposed amendment to place 13 
additional sites on the NPL are 
increased health and environmental 
protection as a result of increased public 
awareness of potential hazards. In 
addition to the potential for more 
Federally-financed remedial actions, 
this proposed expansion of the NPL 
could accelerate voluntary privately- 
financed cleanup efforts to avoid 
potential adverse publicity, private 
lawsuits, and/or Federal or State 
enforcement actions. 

As a result of additional CERCLA 
remedies, there will be lower human 
exposure to contaminants, and higher 
quality surface water, ground water, 
soil, and air. These benefits are 
expected to be significant, although 
difficult to estimate in advance of 
completing the Ri/FS at these particular 
sites. 

Associated with the costs of remedial 
actions are significant potential benefits 
and cost offsets. The distributional costs 


to firms of financing NPL remedies have 
corresponding “benefits” in that funds 
expended for a response generate 
employment, directly or indirectly. 

The benefit associated with today's 
proposed action to remove 36 sites from 
the proposed NPL is that CERCLA 
resources and monies available for 
cleanup of NPL sites will be preserved 
for sites for which there is no other 
authority to pursue site cleanup. The 
Agency believes that these sites can be 
addressed by the Subtitle C corrective 
action authorities of RCRA alone or in 
conjunction with other authorities, and 
therefore should not be on the NPL. 


Vil. Regulatory Flexibility Act Analysis 


The Regulatory Flexibility Act of 1980 
requires EPA to review the impacts of 
this action on small entities, or certify 
that the action will not have a 
significant impact on a substantial 
number of small entities. By small 
entities, the Act refers to small 


‘businesses, small governmental 


jurisdictions, and nonprofit 
organizations. 

While proposed modifications to the 
NPL are considered revisions to the 
NCP, they are not typical regulatory 
changes since the revisions do not 
automatically impose costs. Proposing 
sites for the NPL does not in itself 
require any action by any private party, 
nor does it determine the liability of any 
party for the cost of cleanup at the site. 
Further, no identifiable groups are 
affected as a whole. As a consequence, 
it is hard to predict impacts on any 
group. A site’s proposed inclusion on the 
NPL could increase the likelihood that 
adverse impacts to responsible parties 
(in the form of cleanup costs) will occur, 
but EPA cannot identify the potentially 
affected businesses at this time nor 
estimate the number of small businesses 


. that might be affected. 


The Agency does expect that certain 
industries and firms within industries 
that have caused a proportionately high 
percentage of waste site problems could 
be significantly affected by CERCLA 
actions. However, EPA does not expect 
the impacts from the proposed listing of 
these sites to have a significant 
economic impact on a substantial 
number of small businesses. 

In any case, economic impacts would 
only occur through enforcement and 
cost-recovery actions, which are taken 
at EPA's discretion on a site-by-site 
basis. EPA considers many factors when 
determining what enforcement actions 
to take, including the firm’s contribution 
to the problem and the firm’s ability to 
pay. The impacts from cost recovery on 
small governments and nonprofit 
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organizations would be determined ona treatment and disposal, Water pollution PART 300—[AMENDED] 

similar case-by-case basis. control, Water supply. 1. The authority citation for Part 300, 
List of Subjects in 40 CFR Part 300 Date: June 16, 1988. Appendix B, is revised to read as 

Jack W. McGraw, follows: 

Deputy Assistant Administrator, Office of Authority: 42 U.S.C. 9605(a)(8)(B). 

Sodid Sinste Sata SaaS 2. It is proposed to add the following 


It is proposed to amend 40 CFR Part sites, by group, to Appendix B of Part 
300, Appendix B, as follows: 300: way a ~*! 


Air pollution, Chemicals, Hazardous 
materials, Intergovernmental relations, 
Natural resources, Oil pollution, 
Reporting and recordkeeping 
requirements, Superfund, Waste 


NATIONAL Priorities List, RCRA SiTEs To BE REPROPOSED TO THE NPL (By GRouP), May 1988 
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ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 300 
(FRL-3404-2] 


National Priorities List for 
Uncontrolled Hazardous Waste Sites— 
Update 7 . 


AGENCY: Environmental Protection 
Agency. 
ACTION: Proposed rule. 


SUMMARY: The Environmental Protection 
Agency (“EPA”) is proposing the 
seventh update to the National Priorities 
List (“NPL”). This update proposes 229 
new sites and the expansion of one final 
site, and reproposes four already 
proposed sites The NPL is Appendix B 
to the National Oil and Hazardous 
Substances Contingency Plan (“NCP”), 
which EPA promulgated pursuant to 
Section 105 of the Comprehensive 
Environmental Response, 
Compensation, and Liability Act of 1980 
(“CERCLA”), as amended by the 
Superfund Amendments and 
Reauthorization Act of 1986, and 
Executive Order 12316. CERCLA 
requires that the NPL be revised at least 
annually. Today's notice proposed the 
seventh major revision to the NPL. 


These sites are being proposed 
because they meet the requirements of 
the NPL. EPA has included on the NPL 
sites at which there are or have been 
releases or threatened releases of 
designated hazardous substances, or of 
“pollutants or contaminants” which may 
present an imminent and substantial 
danger to the public health or welfare. 
This notice provides the pubiic with an 
opportunity to comment on placing these 
sites on the NPL. 


DATES: Comments must be submitted on 
or before August 23, 1988. 


ADDRESSES: Comments may be mailed 
to Stephen Lingle, Director, Hazardous 
Site Evaluation Division (Attn: NPL 
Staff), Office of Emergency and 
Remedial Response (WH-548A), U.S. 
Environmental Protection Agency, 401 M 
Street SW., Washington, DC 20460. 
Addresses for the Headquarters and 
Regional dockets are provided below. 
For further details on what these 
dockets contain, see the Public 


Comment Section, Section IV, of the 
SUPPLEMENTARY INFORMATION portion of 
this preamble. 


Tina Maragousis, Headquarters, U.S. EPA 
CERCLA Docket Office, Waterside Mall 
Subbasement, 401 M Street, SW., 
Washington, DC 20460, 202/382-3046 

Evo Cunha, Region 1, U.S. EPA Waste 
Management Division Records Center, 
HES-CAN 6, 90 Canal Street, Boston, MA 
02203, 617/573-5729 

U.S. EPA Region 2, Document Control Center, 
Superfund Docket, 26 Federal Plaza, 7th 
Floor, Room 740, New York, NY 10278, 
Latchmin Serrano 212/264-5540, Ophelia 
Brown 212/264-1154 

Diane McCreary, Region 3, U.S. EPA Library, 
5th Floor, 841 Chestnut Bldg., 9th & 
Chestnut Streets, Philadelphia, PA 19107, 
215/597-0580 . 

Gayle Alston, Region 4, U.S. EPA Library, 
Room G-6, 345 Courtland Street NE., 
Atlanta, GA 30365, 404/347-4216 

Cathy K. Freeman, Region 5, U.S. EPA 5 HR- 
11, 230 South Dearborn Street,.Chicago, IL 
60604, 312/886-6214 

Deborah Vaughn-Wright, Region 6, U.S. EPA 
1445 Ross Avenue, Mail Code 6H-ES, 
Dallas, TX 75202-2733, 214/655-6740 

Connie McKenzie, Region 7, U.S. EPA 
Library, 726 Minnesoa Avenue, Kansas 
City, KS 66101, 913/236-2828 

Dolores Eddy, Region 8, U.S. EPA Library, 999 
18th Street, Suite 500, Denver, CO 80202- 
2405, 303/293-1444 

Linda Sunnen, Region 9, U.S. EPA Library, 6th 
Floor, 215 Fremont Street, San Francisco, 
CA 94105, 415/974-8082 

David Bennett, Region 10, U.S. EPA, 11th 
Floor, Mail Stop HW-113, 1200 6th Avenue, 
Seattle, WA 98101, 206/442-2103. 


FOR FURTHER INFORMATION CONTACT: 
Robert Myers, Hazardous Site 
Evaluation Division, Office of 
Emergency and Remedial Response 
(WH-548A), U.S. Environmental 
Protection Agency, 401 M Street SW., 
Washington, DC, 20460, or the 
Superfund Hotline, Phone (800) 424-9346 
(or 382-3000 in the Washington, DC, 
metropolitan area). 


SUPPLEMENTARY INFORMATION: 


Table of Contents 


I. Introduction 

II. Purpose of the NPL 

Ill. NPL Update Process 

IV. Public Comment Period 

V. Listing Policies 

VI. Coritents of the Proposed Seventh NPL 
Update 

VII. Regulatory Impact Analysis 

VIII, Regulatory Flexibility Act Analysis 
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1. Introduction 
In 1980, Congress enacted the 


Comprehensive Environmental 
Response, Compensation, and Liability 
Act, 42 U.S.C. 9601, et seg. (“CERCLA” 
or “the Act”) in response to the dangers 
of uncontrolled hazardous waste sites. 
To implement CERCLA, the 
Environmental Protection Agency 
(“EPA” or the “Agency”) promulgated 
the revised National Oil and Hazardous 
Substances Contingency Plan, 40 CFR 
Part 300, on July 16, 1983 (47 FR 31180), 
pursuant to Section 105 of CERCLA and 
Executive Order 12316 (46 FR 42237, 
August 20, 1981). The National 
Contingency Plan (“NCP”), further 
revised by EPA on September 16, 1985 
(50 FR 37624) and November 20, 1985 (50 


‘FR 47912), sets forth the guidelines and 


procedures needed to respond under 
CERCLA to releases and threatened 
releases of hazardous substances, 
pollutants, or contaminants. 

Section 105(a)(8)(A) of CERCLA, as 
amended, required that the NCP include 
criteria for determining priorities among 
releases or threatened releases for the 
purpose of taking remedial or removal 
action. Removal action involves cleanup 
or other actions that are taken in 
response to emergency conditions or on 
a short-term or temporary basis 
(CERCLA section 101(23)). Remedial 
action tends to be long-term in nature 
and involves response actions which are 
consistent with a permanent remedy for 
a release (CERCLA section 101(24)). 
These criteria are included in Appendix 
A of the NCP, Uncontrolled Hazardous 
Waste Site Ranking System: A User's 
Manual (the “Hazard Ranking System” 
or “HRS”) (47 FR 31219, July 16, 1982). 

Section 105(a)(8)(B) of CERCLA, as 
amended, requires that the statutory 
criteria described in the HRS be used to 
prepare a list of national priorities 
among the known releases or threatened 
releases throughout the United States. 
The list, which is Appendix B of the 
NCP, is the National Priorities List 
(“NPL”). 

dn this notice, EPA is proposing to add 
229 sites to the NPL. In addition, four 
proposed sites are being reproposed and 
one final site is being proposed for 
expansion. Adding the 149 sites 
previously proposed brings the total 
number of proposed sites to 378. The 
final NPL contains 799 sites, for a total 
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of 1177 final and proposed sites. EPA is 
proposing to include on the NPL sites at 
which there are or have been releases or 
threatened releases of hazardous © 
substances, or of “pollutants or 
contaminants.” The discussion below 
may refer to “releases or threatened 
releases” simply as “releases,” 
“facilities,” or “sites.” 


II. Purpose of the NPL 


The primary purpose of the NPL is 
stated in the legislative history of 
CERCLA (Report of the Committee on 
Environment and Public Works, Senate 
Report No. 96-848, 96th Cong., 2d Sess. 
60 (1980)): 

The priority lists serve primarily 
informational purposes, identifying for the 
States and the public those facilities and sites 
or other releases which appear to warrant 
remedial actions. Inclusion of a facility or site 
on the list does not in itself reflect a judgment 
of the activities of its owner or operator, it 
does not require those persons to undertake 
any action, nor does it assign liability to any 
person. Subsequent government action in the 
form of remedial actions or enforcement 
actions will be necessary in order to do so, 
and these actions will be attended by all 
appropriate procedural safeguards. 


The primary purpose of the NPL, 
therefore, is to serve as an informational 
tool for use by EPA in identifying sites 
that appear to warrant further 
investigation and possible remedial 
action under CERCLA. Inclusion of a 
site on the NPL does not establish that 
EPA necessarily will undertake remedial 
actions. Moreover, listing does not 
require any action of any private party, 
nor does it determine the liability of any 
party for the cost of cleanup at the site. 
In addition, a site need not be on the 
NPL to be the subject of CERCLA- 
financed removal actions, remedial 
investigations/feasibility studies, or 
actions brought pursuant to section 106 
or 107(a)(4)(B) of CERCLA. 

In addition, although the HRS scores 
used to place sites on the NPL may be 
helpful to the Agency in determining 
priorities for cleanup and other response 
activities, EPA does not rely on the 
scores as the sole means of determining 
such priorities. The information 
collected to develop HRS scores is not 
sufficient in itself to determine the 
appropriate remedy for a particular site. 
EPA relies on further, more detailed 
studies to determine what response, if 
any, is appropriate. These studies will 
take into account the extent and 
magnitude of the contaminants in the 
environment, the risk to affected 
populations, the cost to correct problems 
at the site, and the response actions that 
have been taken by potentially 
responsible parties or others. Decisions 


on the type and extent of action to be 
taken at these sites are made in 
accordance with the criteria contained 
in Subpart F of the NCP. After 
conducting these additional studies, 
EPA may conclude that it is not 
desirable to conduct response action at 
some sites on the NPL because of more 
pressing needs at other sites, or because 
an enforcement action may instigate or 
force private-party cleanup. Given the 
limited resources available in the 
Hazardous Substances Superfund, the 
Agency must carefully balance the 
relative needs for response at the 
numerous sites it has studied. It is also 
possible that EPA will conclude after 
further analysis that the site does not 
warrant response action. 


Ill. NPL Update Process 


There are three mechanisms for 
placing sites on the NPL. The principal 
mechanism is the application of the 
HRS. The HRS serves as a screening 
device to evaluate the relative potential 
of uncontrolled hazardous substances to 
cause human health or safety problems, 
or ecological or environmental damage. 
The HRS takes into account “pathways” 
to human health or environmental 
exposure in terms of numerical scores. 
Those sites that score 28.50 or greater on 
the HRS, and which meet listing 
policies, are proposed. 

The Superfund Amendments and 
Reauthorization Act (“SARA”), enacted 
on October 17, 1986, directs EPA to 
revise the HRS. The Agency will 
continue to use the existing HRS until 
the effective date for the revised HRS. 
Sites on the final NPL prior to the 
effective date of the revised HRS will 
not be reevaluated, as provided by 
CERCLA section 105(c)(3). 

The second mechanism for adding 
sites to the NPL is by State designation. 
Each State may designate a single site 
as its top priority, regardless of the HRS 
score. This mechanism is provided by 
section 105(a)(8)(B) of CERCLA, as 
amended, which requires that, to the 
extent practicable, the NPL include 
within the one hundred highest priorities 
at least one facility designated by each 
State as representing the greatest danger 
to public health, welfare, or the 
environment among known facilities in 
the State. 

The third mechanism for listing, 
included in the NCP at 40 CFR 
300.66(b)(4) (50 FR 37624, September 16, 
1985), has been used only in rare 
instances; it allows certain sites with 
HRS scores below 28.50 to be eligible for 
the NPL. These sites may qualify for the 
NPL if all of the following occur: 
¢ The Agency for Toxic Substances and 

Disease Registry of the U.S. 
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Department of Health and Human 
Services has issued a health advisory 
which recommends dissociation of 
individuals from the release. 


EPA determines that the release poses 
a significant threat to public health. 


EPA anticipates that it will be more 
cost-effective to use its remedial 
authority than to use its removal 
authority to respond to the release. 


States have the primary responsibility 
for identifying sites, computing HRS 
scores, and submitting candidate sites to 
the EPA Regional Offices. EPA Regional 
Offices conduct a quality control review 
of the States’ candidate sites, and may 
assist in investigating, monitoring, and 
scoring sites. Regional Offices may 
consider candidate sites in addition to 
those submitted by States. EPA 
Headquarters conducts further quality 
assurance audits to ensure accuracy and 
consistency among the various EPA and 
State offices participating in the scoring. 
The Agency then proposes the new sites 
that meet the criteria for listing and 
solicits public comments on the 
proposal. Based on these comments and 
further EPA review, the Agency 
determines final scores and promulgates 
those sites that still qualify for listing. 

An original NPL of 406 sites was 
promulgated on September 8, 1983 (48 
FR 40658). The NPL has since been 
expanded (see 49 FR 19480, May 8, 1984; 
49 FR 37070, September 21, 1984; 50 FR 
6320, February 14, 1985; 50 FR 37630, 
September 16, 1985; 51 FR 21054, June 10, 
1986, and 52 FR 27620, July 22, 1987). On 
March 7, 1986 (51 FR 7935), EPA deleted 
eight sites from the NPL and on April 18, 
1988 (53 FR 12680) deleted three more 
sites. The number of final NPL sites is 
799, including 32 Federal facility sites. 
Another 149 sites (including 16 Federal 
facility sites) from previous updates 
remain proposed for the NPL (see 48 FR 
40674, September 8, 1983; 49 FR 40320, 
October 15, 1984; 50 FR 14115, April 10, 
1985; 50 FR 37950, September 18, 1985; 51 
FR 21099, June 10, 1986, and 52 FR 2492, 
January 22, 1987). With the 229 sites in 
proposed Update #7, 378 sites are not 
proposed for the NPL. Final and 
proposed sites total 1177. 


IV. Public Comment Period 


This Federal Register notice, which 
proposes sites for NPL Update #7, opens 
the formal 60-day comment period. 
Comments may be mailed to Stephen 
Lingle, Director, Hazardous Site 
Evaluation Division (Attn: NPL staff), 
Office of Emergency and Remedial 
Response (WH-548A), U.S. 
Environmental Protection Agency, 401 NI 
Street SW., Washington, DC 20460. 
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The “ADDRESSESS” portion of this 
notice contains information on where to 
obtain documents relating to the scoring 
of these proposed sites. Documents 
providing EPA's justification for 
proposing these sites are available to 
the public in both the Headquarters 
public docket and in the appropriate 
Regional Office public docket. 

The Headquarters public docket for 
NPL Update #7 contains: HRS score 
sheets for each proposed site; a 
Documentation Record for each site 
describing the technical rationale for the 
HRS scores; pertinent information for 
any site affected by special study waste 
or Resource Conservation and Recovery 
Act (RCRA) or other listing policies; and 
a list of documents referenced in the 
Documentation Record. The 
Headquarters public docket is located in 
EPA Headquarters, Waterside Mall 
Subbasement, 401 M Street SW., 
Washington, DC 20460, and is available 
for viewing by appointment only from 
9:00 a.m. to 4:00 p.m., Monday through 
Friday excluding Federal holidays. 
Requests for copies of the HRS 
documents may be directed to the EPA 
Headquarters docket office. 

The Regional public dockets contain 
all information available in the 
Headquarters docket, including HRS 
score sheets, Documentation Records, 
pertinent RCRA or special study waste 
information, and a list of reference 
documents for each site in that Region. 
These Regional dockets also include the 
reference documents themselves, which 
contain the data EPA relied upon in 
calculating or evaluating the HRS 
scores. The reference documents are 
available only in the Regional public 
dockets. These reference documents 
may be viewed by appointment only in 
the appropriate Regional Office, and 
requests for copies may be directed to 
the appropriate Regional docket or 
Superfund Branch. Documents relevant 
to the scoring of each site, but which 
were not used as formal references, are 
also a available in the appropriate 
Regional Office, and, in some cases, 
State or EPA contractor offices. These 
may be viewed and copied by : 
arrangement with the appropriate office. 
In all cases, an informal written request, 
rather than a formal request, should be 
the ordinary procedure for obtaining 
copies of any document. 

EPA considers all comments received 
during this formal comment period. 
Comments are placed into the 
Headquarters docket and, during the 
comment period, are available to the 
public only in the Headquarters docket. 
A complete set of comments pertaining 
to sites in a particular EPA Region will 


be available for viewing in the Regional 
Office docket approximately one week 
following the close of the formal 
comment period. Comments received 
after the close of the comment period 
will be available in the Headquarters 
docket and in the appropriate Regional 
Office docket on an “as received” basis. 
An informal written request, rather than 
a formal request, should be the ordinary 
procedure for obtaining copies of these 
comments. After considering the 
relevant comments received during the 
comment period, EPA will add to the 
NPL all proposed sites that meet EPA's 
criteria for listing. In past NPL 
rulemakings, EPA has considered, to the 
extent practicable, comments received 
after the close of the comment period. 
EPA will attempt to do so in this 
rulemaking as well. However, because 
of the large number of sites proposed, 
and the need to respond to comments 
and finalize sites prior to the effective 
date of the revised HRS, EPA may no 
longer be able to consider late 
comments. 

In certain instances, interested parties 
have written to EPA concerning sites 
which were not at that time proposed to 
the NPL. If those sites are later proposed 
to the NPL, parties should review their 
earlier concerns and, if still appropriate, 
resubmit those concerns for 
consideration during the formal 
comment period. Site-specific 
correspondence received prior to the 
period of formal proposal and comment 
will not generally be included in the 
docket. 

A statement describing what 
information the Agency discloses in 
response to Freedom of Information Act 
requests from the public was published 
on February 25, 1987 (52 FR 5578). 


V. Listing Policies 
CERCLA restricts EPA's authority to 
respond to certain categories of releases 


-and expressly excludes some 


substances from the definition of a 
release. In addition, as a matter of 
policy, EPA may choose not to use 
CERCLA to respond to certain types of 
releases because other authorities such 
as RCRA can be used to achieve 
cleanup of these releases. Preambles to 
previous NPL rulemakings have 
discussed examples of these deferral 
policies. (See 48 FR 40658 (September 8, 
1983); 49 FR 37070 (September 21, 1984); 
49 FR 40320 (October 15, 1984); 51 FR 
21056 (June 10, 1986); and 52 FR 27620 
{July 22, 1987)). In addition, EPA is 
considering broadening the deferral 
approach, such that listing of sites on 
the NPL would be deferred in cases 
where a Federal authority and its 
implementing program are found to have 
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corrective action authority. EPA is also 
considering extending this policy to 
States that have implementing programs 
with cleanup authorities to address 
CERCLA releases, and to sites where 
the potentially responsible parties 
(PRPS) enter into Federal enforcement 
agreements for site cleanup under 
CERCLA. EPA plans to propose this 
policy in the preamble to the NCP 
revisions which are scheduled for 
publication later in 1988. Sites included 
in today’s proposed rule could be 
affected by that policy if, after public 
comment, it is adopted by EPA. 

Sites proposed for the NPL in this 
update meet current criteria and listing 
policies. The NPL policies of relevance 
to this update—Federal facility sites, 
RCRA sites, special study waste sites, 
and mining sites—are discussed below. 


Federal Facility Sites 


On June 10, 1986 (51 FR 21057), the 
Agency announced a decision on 
components of a listing and deferral 
policy for non-Federal RCRA sites and 
requested comments on several 
additional components. The policy was 
intended to reflect RCRA’s broadened 
corrective action authorities as a result 
of the Hazardous and Solid Waste 
Amendments of 1984 (HSWA). As 
explained in greater detail below, the 
policy generally defers the listing of 
sites subject to RCRA Subtitle C 
corrective action authorities unless one 
or more of three criteria is met: (1) The 
owner/operator is bankrupt; (2) the 
owner/operator has lost authorization to 
operate and has indicated an 
unwillingness to undertake corrective 


- action; or (3) in cases other than loss of 


authorization to operate, the owner/ 
operator has a clear history of 
unwillingness to undertake corrective 
action. In announcing this policy, the 
Agency reserved for a later date the 
question of whether this or another 
policy would be applicable for Federal 
facility sites. The Agency explained that 
this issue would be considered along 
with other issues relating to Federal 
facility sites (51 FR 21059, June 10, 1986). 
Since that time, the Agency has 
considered the issue of placing Federal 
facility sites on the NPL. As part of its 
deliberations, EPA considered pertinent 
sections of SARA and a policy 
published for comment regarding RCRA 
Subtitle C corrective action at Federal 
facilities with RCRA operating units (51 
FR 7722, March 5, 1986). Specifically, 
that policy stated that: (1) RCRA section 
3004(u) subjects Federal facilities to 
corrective action requirements to the 
same extent as privately-owned or 
privately-operated facilities and (2) the 
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_ definition of a Federal facility boundary 
is equivalent to the property-wide 
definition of facility at privately-owned 
or privately-operated facilities. This 
policy was of particular interest because 
the Agency has determined that the vast 
majority of Federal facilities that could 
be placed on the NPL have RCRA- 
regulated units within their boundaries. 
The Agency has interpreted SARA 
and its legislative history to indicate 
that Congress clearly intended that 
Federal facilities be placed on the NPL 
and that, if appropriate, cleanup should 
be effected at those sites. In the floor 
debates, Senator Robert T. Stafford 
explained Section 120 as follows: 


[T]he amendments require a 
comprehensive nationwide effort to identify 
and assess all Federal hazardous waste sites 
that warrant attention * * *. The legislation 
* * * requires that any Federal facility that 
meets the criteria applied to private sites 
listed on the National Priorities List (NPL) 
must be placed on the NPL.” 132 Cong. Rec. S. 
14902 (daily ed., October 3, 1986). 


Section 120 of SARA includes 
requirements for the assessment of 
releases at Federal facilities, placement 
on the NPL, and if appropriate, 
implementation of remedial action. 
Sections 120(a) and 120(d) also require 
that Federal facility sites be evaluated 
for the NPL based upon the same 
guidelines, rules, regulations, and 
criteria that are applicable to other sites. 

Given that Congress clearly 
contemplated that Federal facility sites 
be on the NPL, the Agency interprets 
these provisions of section 120 to mean 
that the criteria to list Federal facility 
sites should not be more exclusionary 
than the criteria to list non-Federal sites. 
Key elements of the current policy for 
listing non-Federal sites subject to 
RCRA Subtitle C corrective action 
authorities include whether the owner or 
operator either has demonstrated an- 
inability to finance a cleanup as 
evidenced by the invocation of the 
bankruptcy laws or has clearly 
demonstrated unwillingness to comply 
with applicable RCRA requirements or 
regulations. Since bankruptcy 
proceedings are not applicable to 
Federal agencies and unwillingness to 
comply with Federal laws is unlikely, 
application of the non-Federal NPL 
RCRA policy would have the effect of 
listing few Federal sites. The Agency 
believes that this result would be 
inconsistent with the spirit and intent of 
section 120. 

To avoid being more exclusionary in 
placing Federal facility sites on the NPL, 
the Agency announced its intent to 
adopt a policy for Federal facility sites 
that would allow eligible Federal facility 
sites to be on the NPL regardless of 


whether RCRA Subtitle C corrective 
action authorities are applicable (52 FR 
17991, May 13, 1987). 

In summary, the Agency believes that 
placing Federal facility sites with or 
without RCRA units on the NPL is 
consistent with the intent of section 120 
of SARA and will serve the purposes 
originally intended by the NCP at 40 
CFR 300.66(e)(2)—to advise the public of 
the status of Federal government 
cleanup efforts (50 FR 47931, November 
20, 1985). In addition, listing will help 
other Federal agencies set priorities and 
focus cleanup efforts on those sites 
presenting the most serious problems. 

For Update #7, the Agency is 
proposing 14 Federal facility sites, 
bringing the total number of such 
proposed sites to 30. Of these 14 
proposed sites, four are sub-areas of the 
Hanford site, the Department of Energy 
(DOE) facility in the State of 
Washington. The installation 
assessment for Hanford identified 337 
potentially contaminated areas, and 
most of these have been aggregated into 
four larger areas termed the 100, 200, 300 
and 1100 areas. Each of these four larger 
areas has been evaluated and each is 
being proposed for the NPL. 


Releases From Resource Conservation 
and Recovery Act (RCRA) Sites 


On June 10, 1986 (51 FR 21057), EPA 
announced a decision on components of 
a policy for the listing or the deferral 
from listing on the NPL of several 
categories of potential RCRA sites. At 
the same time, the Agency requested 
comment on several other components 
of the NPL/RCRA policy (51 FR 21109). 

Under the policy, sites not subject to 
RCRA Subtitle C corrective action 
authorities will continue te be placed on 
the NPL. Examples of such sites include: 
¢ Facilities that ceased treating, storing, 

or disposing of hazardous waste prior 

to November 19, 1980 (the effective 
date of Phase I of the Subtitle C 
regulations). 
¢ Sites at which only materials 
exempted from the statutory or 
regulatory definition of solid waste or 
hazardous waste are managed. 

¢ Hazardous waste generators or 
transporters which are not required to 
have Interim Status or a final RCRA 
permit. 

Also under the policy, certain RCRA 
sites at which Subtitle C corrective 
action authorities are available may 
also be listed if they meet the criteria for 
listing (e.g., an HRS score of 28.50 or 
greater) and they fall within one of the 
following categories: 

(1) Facilities owned by persons who 
have demonstrated an inability to 
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finance a cleanup as evidenced by 

their invocation of the bankruptcy 

laws. 

(2) Facilities that have lost authorization 
to operate, and for which there are 
additional indications that the owner 
or operator will be unwilling to 
undertake corrective action. 

(3) Sites, analyzed on a case-by-case 
basis, whose owners or operators 
have a clear history of unwillingness 
to undertake corrective action. 
Elsewhere in today’s Federal Register, 

the Agency has described in greater 

detail several other categories of RCRA 
sites which it considers appropriate for 
the NPL. One category is non- or late 
filers. These are facilities that were 
treating, storing, or disposing of 

hazardous waste after November 19, 

1980, but did not file a Part A permit by 

that date and have little or no history of 

compliance with RCRA. EPA has found 
that treatment, storage, and disposal 

facilities (TSDFs) that fail to file Part A 

of the RCRA permit application 

generally remain outside the range of 
cognizance of authorities responsible for 
compliance with RCRA, and generally 
are without the institutional 
mechanisms such as ground water 
monitoring programs, necessary to 
assure prompt compliance with the 
standards and goals of the RCRA 
program. 

Another category of RCRA sites 
appropriate for listing is converters (the 
rationale for which is discussed 
elsewhere in today’s Federal Register). 
These are facilities that at one time 
were treating or storing RCRA Subtitle C 
hazardous waste but have since 
converted to generator-only status, or 
any other hazardous waste activity for 
which interim status is not required. 
Their Part A applications have been 
withdrawn. This category is considered 
appropriate for listing because the 
RCRA corrective action program 
currently focuses primarily on TSDFs 
(due to statutory deadlines in RCRA), 
and thus EPA has not routinely 
reviewed converters under RCRA 
Subtitle C. Therefore, EPA has decided 
to propose these sites in order to ensure 
that they are expeditiously addressed. 

Two other categories of RCRA sites 
are appropriate for the NPL because the 
sites are not subject to Subtitle C 
corrective action authorities of RCRA. 
The protective filer category includes 
facilities which have filed Part A permit 
applications for treatment, storage and 
disposal of hazardous wastes as a 
precautionary measure only. The second 
category includes facilities for which 
permits for the treatment, storage, or 
disposal of hazardous waste were 
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issued prior to the enactment of the 
Hazardous and Solid Waste 
Amendments (HSWA) of 1984 and the 
owner/operator will not voluntarily 
modify the permit to incorporate 
corrective action requirements. Facilities 
in this category are referred to as pre- 
HSWA permittees. If a pre-eHSWA 
permittee consents to include corrective 
action authority, EPA will consider not 
adding the facility to the NPL. 


Update #7 includes eight RCRA sites 
meeting the inability to pay criterion, 
and 15 sites having converter or non- or 
late filer status. These sites are 
presented in Table 1. In addition, 
Update #7 includes generators, 
protective filers, and one pre-eHSWA 
permittee, Solvent Service, Inc., San 
Jose, CA. Documents supporting the 
RCRA determinations for these sources 
are available for review in both the 
Headquarters and appropriate Regional 
dockets. Commenters are encouraged to 
provide documentation for any site 
where they believe EPA’s RCRA 
determination is in error. 


Table 1.—Proposed Update #7 Sites 
Subject to RCRA Subtitle C Corrective 
Action Authorites 


Inability to Pay 
Kaiser Steel Corp. (Fontana Plant), Fontana, 
CA 


Lenz Oil Service, Inc., Lemont, IL 

Continental Steel Corp., Kokomo, IN 

Pester Refinery Co., El Dorado, KS 

Bofor- Nobel, Inc., Muskegon, MI 

Mattiace Petrochemical Co., Inc., Glen Cove, 
NY 

Oklahoma Refining Co., Cyril, OK 

Tonolli Corp., Nesquehoning, PA 


Non- or Later Filer 


Apache Powder Co., St. David, AZ 

Brown & Bryant, Inc. (Arvin Plant), Arvin, CA 

Kearney-KPE, Stockton, CA 

Marzone Inc./Chevron Chemical Co., Tifton, 
GA 

Ilada Energy Co., East Cape Girardeau, IL 

Warner Electric Brake & Clutch Co., Roscoe, 
IL 

Brook Industrial Park, Bound Brook, NJ * 


Converters 


Advanced Micro Devices (Building 915), 
Sunnyvale, CA 

Hexcel Corp., Livermore, CA 

Firestone Tire & Rubber Co. (Albany Plant), 
Albany, GA 

John Deere (Ottumwa Works Landfills), 
Ottumwa, IA 

Muskegon Chemical Co., Whitehall, MI 

AMP, Inc. (Glen Rock Facility), Glen Rock, 
PA 

Westinghouse Electric Corp. (Sharon Plant), 
Sharon, PA 

Carrier Air Conditioning Co., Collierville, TN 


* Site includes several facilities, including a 
RCRA non-filer facility. 


Releases of Special Study Wastes 


Sections 105(g) and 125 of CERCLA, 
as amended by SARA, require 
additional information before sites 
involving RCRA “special study wastes” 
can be proposed for the NPL. Section 
105{g) applies to sites that (1) were not 
on or proposed for the NPL as of 
October 17, 1986, and (2) contain 
sufficient quantities of special study 
wastes as defined under sections 
3001(b){2), 3001(b)(3)(A)(ii), and 
3001(b)(3)(A)(iii) of RCRA. Before these 
sites can be proposed for the NPL, 
SARA requires that the following 
information be considered: 
¢ The extent to which the HRS score for 

the facility is affected by the presence 

of the special study waste at or 
released from the facility. 

Available information as to the 

quantity, toxicity and concentration of 

hazardous substances that are 
constitutents of any special study 
waste at, or released from, the facility; 
the extent of or potential for release of 
such hazardous constituents; the 
exposure or potential exposure to 
human population and the 
environment, and the degree of hazard 
to human health or the environment 
posed by the release of such 
hazardous constitutents at the facility. 

Section 125 of CERCLA, as amended, 
applies to facilities that were neither on 
nor proposed for the NPL on the date of 
enactment of SARA and which contain 
“substantial volumes” of waste 
described in section 3001(b)(A)({i) of 
RCRA. Until the HRS is revised, these 
sites may not be included on the NPL 
“on the basis of an evaluation made 
principally on the volume of such waste 
and not on the concentration of the 
hazardous constituents of such waste.” 
Even though section 125 does not 
contain specific requirements for the 
interim period, the Agency believes that 
wastes covered under section 125 should 
follow the requirements of section 105(g) 
until these issues are addressed in the 
revised HRS. 

To comply with SARA, the Agency 
has prepared addenda that evaluate, for 
each proposed site containing or 
potentially containing special study 
wastes, the information called for in 
section 105(g). Section 125 addresses fly 
ash waste, bottom ash waste, slag 
waste, and flue gas emission control 
waste, and not site in Update #7 has 
been scored using these special study 
wastes. Addenda are available for 
review in the public docket. 

This proposed NPL update includes 20 
new sites and one final site being 
proposed for expansion which contain 
or potentially contain the following 
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special study wastes: cement Kiln dust; 

mining wastes from the extraction 

beneficiation, and processing of ores 

and minerals (including coal tar from 

coal gasification plants and spent pot 

liners from aluminum production); and 

oil drilling muds, produced waters, and 

other wastes from the exploration, 

production, or development of crude oil 

or natural gas. The addenda for these 

sites indicate that the special study 

wastes present a threat to human health 

and the environment, and that the sites 

should be proposed to the NPL. The sites 

and the special study wastes are: 

¢ Sulphur Bank Mercury Mine, Clear 
Lake, CA (mining wastes) 

¢ Sealand Limited, Mount Pleasant, DE 
(coal tar) 

¢ Fairfield Coal Gasification Plant, 
Fairfield, IA (coal tar) 

¢ Lehigh Portland Cement Co., Mason 
City, IA (cement kiln dust) 

¢ Northwestern States Portland Cement 
Co., Mason City, LA (cement kiln dust) 

© People’s Natural Gas Co., Dubuque IA 
(coal tar) 

* Central Illinois Public Service Co., 
Taylorville, IL (coal tar) 

¢ D.L. Mud, Inc., Abbeville, LA (oil 
drilling mud and produced waters) 

¢ Gulf Coast Vacuum Services, 
Abbeville, LA (oil drilling mud and 
produced waters) 

¢ PAB Oil & Chemical Service, Inc., 
Abbeville LA (oil drilling mud and 
produced waters) 

¢ Oronogo-Duenweg Mining Belt, Jaspe 
County, MO (mining wastes) - 

© Weldon Spring Quarry (USDOE/ 
Army), St. Charles County, MO 
(mining wastes from uranium ore 
processing) 

¢ Cimarron Mining Corp., Carrizozo, 
NM (mining wastes from metal ore 
beneficiation) 

¢*Cleveland Mill, Silver City, NM 
(mining wastes) 

¢ Lee Acres Landfill (USDOD, 
Farmington, NM (oil drilling mud and 
produced waters) 

¢ Niagara Mohawk Power Corp. 
(Saratoga Springs Plant), Saratoga 
Springs, NY (coal tar) 

¢ Reilly Tar & Chemical Corp. (Dover 
Plant), Dover, OH (coal tar) 

¢ Jacks Creek/Sitkin Smelting & 
Refining, Inc., Maitland, PA (mining 
wastes) 

¢ Tex-Tin Corp., Texas City, TX (mining 
wastes) 

¢ Richardson Flat Tailings, Summit 
County, UT (mining wastes) 

¢ Aluminum Co. of America (Vancouver 
Smelter), Vancouver, WA (spent pot 
liners from aluminum production) 
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Mining Sites 

The Agency's position, as discussed in 
the preambles to previous NPL final 
rulemakings (48 FR 40658, September 8, 
1983; 49 FR 37070, September 21, 1984; 51 
FR 21054, June 10, 1986; 52 FR 27620, July 
22, 1987), is that mining wastes may be 
hazardous substances, pollutants, or 
contaminants under CERCLA and, 
therefore, are eligible for the NPL. This 
position was affirmed in 1985 by the 
United States Court of Appeals for the 
District of Columbia Circuit (Eag/e- 
Picher Industries, Inc. v. EPA, 759 F. 2d 
922 (D.C. Cir 1985)). 

As in past final rules (51 FR 21034 
(June 10, 1986) and 52 FR 27620 (July 22, 
1987)), the Agency, prior to listing 
mining sites, has considered whether 
they might be addressed satisfactorily 
pursuant to the Surface Mining Control 
and Reclamation Act of 1977 (SMCRA). 
EPA has determined that 23 States have 
an approved Abandoned Mine Land 
Reclamation (AMLR) program under 
SMCRA. The funds in these programs 
are primarily intended to address the 
public health problems associated with 
abandoned coal mines. However, in 
certain cases the Governor of a State 
with an approved program can decide to 
use AMLR funds to address non-coal 
sites abandoned prior to August 3, 1977, 
the enactment date of SMCRA. 

Seven mining sites are being proposed 
for the NPL, and one final mining site, 
Weldon Spring Quarry (USDOE/Army), 
is being proposed for expansion. Two of 
these sites operated after August 3, 1977 
and are not subject to SMCRA, so they 
are being proposed: : 
¢ Cimarron Mining Corp., Carrizozo, 

NM 
* Tex-Tin Corp., Texas City, TX 

One site is being proposed because it 
is located in a State which does not 
have an approved AMLR program: 
¢ Sulphur Bank Mercury Mine, Clear 

Lake, CA 

The remaining five mining sties, 
including Weldon Spring Quarry 
(USDOE/Army), were abandoned prior 
to the August 3, 1977 enactment date of 
SMCRA and are being proposed for the 
NPL: 
¢ Oronogo-Duenweg Mining Belt, Jasper 

County, MO 
¢ Weldon Spring Quarry (USDOE/ 

Army), St. Charles County, MO 
¢ Cleveland Mill, Silver City, NM 
* Jacks Creek/Sitkin Smelting & 

Refining, Inc., Maitland, PA 
¢ Richardson Flat Tailings, Summit 

County,UT . 

These five mining sites are in States 
(Missouri, New Mexico, Pennsylvania, 
and Utah) which have approved AMLR 


programs. The Agency has had 
preliminary discussions with the 
Department of the Interior and these 
States on their AMLR programs for 
addressing mining sites, and plans to 
continue these discussions in order to 
develop a more comprehensive policy 
for listing mining sites which are 
potentially eligible for SMCRA funds on 
the NPL. While this policy is under 
development, the Agency will propose 
to list these five sites in order to avoid 
delaying CERCLA activities. Information 
outlining the States’ position on use of 
AMLR funds at these sites is available 
in the docket. 


Sites Being Reproposed 


Four previously proposed sites are 
being reproposed, and one final Federal 
facility site is being proposed for 
expansion. These sites are: 
¢ Apache Powder Co., St. David, AZ. 

Procedural issues arose and new 

technical information became 

available following proposal on June 

10, 1986 (51 FR 21099). 

Chem-Solv, Inc.; Cheswold, DE. 

Procedural issues arose and new 

technical information became 

available following proposal on 

January 22, 1987 (52 FR 2492). 

Combustion, Inc., Denham Springs, 

LA. New technical information 

became available following proposal 

on June 10, 1986 (51 FR 21099). 

Paoli Rail Yard, Paoli, PA. New 

technical information became 

available following proposal on 

January 22, 1987 (52 FR 2492). 

Weldon Spring Quarry (USDOE/ 

Army), St. Charles County, MO. This 

Federal facility site was placed on the 

final NPL on July 22, 1987 (52 FR 

27620). Since then, EPA has 

determined that the Weldon Spring 

Feed Materials Plant and Raffinate 

Pits, located less than three miles from 

the Quarry, are linked to the 

contamination problems at the 
original site. Consequently, EPA 
proposes to expand the original site 
and requests comment on the 
expanded site. The new site will be 
renamed “Weldon Spring Quarry/ 

Plant/Pits ({USDOE/Army).” 


VI. Contents of the Proposed Seventh 
NPL Update 


Following this preamble is a list of the 
229 sites proposed for the NPL. See 
Table 2 and Table 3. Each entry on the 
list contains the name of the facility and 
the State and city or county in which it 
is located. All sites other than N.W. 
Mauthe Co., Appleton, WI, received 
HRS scores of 28.50 or above. NW. 
Mauthe is the State top priority site, and 
received an HRS score of 25.35. 


° 
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Each proposed site is placed by score 
in a group corresponding to groups of 50 
sites presented within the final NPL. For 
example, sites in Group 8 of the 
proposed update have scores that fall 
within the range of scores covered by 
the eighth group of 50 sites on the final 
NPL. Any site designated by a State as 
its top priority is included within the one 
hundred highest priority sites, as 
provided by section 105{a)(8)(B) of 
CERCLA, as amended. Since States are 
not required to rely exclusively on the 
HRS in designating their top priority 
sites, lower scoring State priority sites 
such as N.W. Mauthe are listed at the 
bottom of the first one hundred sites on 
the NPL. 

Each entry is accompanied by one or 
more notations reflecting the status of 
response and cleanup activities at the 
site at the time this list was prepared. 
Because this information may change” 
periodically, these notations may 
become outdated. 

Five response categories are used to 
designate the type of response 
underway. One or more categories may 
apply to each site. The categories are: 
Federal and/or State response (R), 
Federal enforcement (F), State 
enforcement (S), Voluntary or 
negotiated response (V), and Category 
to be determined (D). 

EPA also indicates the status of 
significant Fund-financed or private- 
party cleanup activities underway or 
completed at proposed and final NPL 
sites. There are three cleanup status 
codes; only one code is necessary to 
designate the status of cleanup activities 
at each site since the codes are mutually 
exchusive. The codes are: 
Implementation activities are underway 
for one or more operable units (I), 
Implementation activities are completed 
for one or more (but not all) operable 
units, but additional site cleanup actions 
are necessary {O), and Implementation 
activities are completed for all operable 
units (C). 

These categories and codes are 
explained in detail in earlier 
rulemakings, most recently on June 10, 
1986 (51 FR 21075). 


VII. Regulatory Impact Analysis 


The costs of cleanup actions that may 
be taken at sites are not directly 
attributable to listing on the NPL, as 
explained below. Therefore, the Agency 
has determined that this rulemaking is 


- hot a “major” regulation under 


Executive Order No. 12291. EPA has 
conducted a preliminary analysis of the 
economic implications of today’s 
proposal to add new sites. EPA believes 
that the kinds of economic effects 
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associated with this revision are 
generally similar to those identified in 
the regulatory impact analysis (RIA) 
prepared in 1982 for the revisions to the 
NCP pursuant to section 105 of CERCLA 
(47 FR 31180, July 16, 1982) and the 
economic analysis prepared when the 
amendments to the NCP were proposed 
(50 FR 5882, February 12, 1985). The 
Agency believes the anticipated 
economic effects related to proposing 
the addition of these sites to the NPL 
can be characterized in terms of the 
conclusions of the earlier RIA and the 
most recent economic analysis. This rule 
was submitted to the Office of 
Management and Budget (OMB) for 
review as requested by Executive Order 
No. 12291. 


Costs 


EPA has detemined that this proposed 
rulemaking is not “major” regulation 
under Executive Order No. 12291 
because inclusion of a site on the NPL 
does not itself impose any costs. It does 
not establish that EPA will necessarily 
undertake remedial action, nor does it 
require any action by a private party or 
determine its liability for site response 
costs. Costs that arise out of site 
responses result from site-by-site 
decisions about what actions to take, 
not directly from the act of listing itself. 
Nonetheless, it is useful to consider the 
costs associated with responding to all 
sites included in a proposed rulemaking. 
This action was submitted to the Office 
of Management and Budget for review. 

The major events that generally 
follow the proposed listing of a site on 
the NPL are a search for responsible 
parties and a remedial investigation/ 
feasibility study (RI/FS) to determine if 
remedial actions will be undertaken at a 
site. Design and construction of the 
selected remedial alternative follow 
completion of the RI/FS, and operation 
and maintenance (O&M) activities may 
continue after construction has been 
completed. 

Costs associated with responsible 
party searches are initially borne by 
EPA. Responsible parties may bear 
some or all the costs of the RI/FS, 
design and construction, and O&M, or 
the costs may be shared by EPA and the 
States. 

The State cost share for cleanup 
activities has been amended by section 
104 of SARA. For privately-owned sites, 
as well as publicly-owned but not 
publicly-operated sites, EPA will pay for 
100% of the costs of the RI/FS and 
remedial planning, and 90% of the costs 
associated with remedial action. The 
State will be responsible for 10% of the 
remedial action costs. For publicly- 
operated sites, the State cost share is at 


least 50% of all response costs, including 
the RI/FS, remedial design and 
construction, and O&M. 

With regard to O&M for cleanup 
activities other than ground water or 
surface water, EPA will share, for up to 
1 year, in the cost of that portion of 
O&M that is necessary to assure that a 
remedy is operational and functional. 
After that time, the State assumes full 
responsibility for O&M. SARA provides 
that EPA will share in the operational 
cost associated with ground water/ 
surface water restoration for up to 10 
years. 

In previous NPL rulemakings, the 
Agency has provided estimates of the 
costs associated with these activities 
(RI/FS, remedial design, remedial 
action, and O&M) on an average per site 
and total cost basis. At this time, 
however, there is insufficient 
information to determine what these 
costs will be as a result of the new 
requirements under SARA. Until such 
information is available, the Agency will 
provide cost estimates based on 
CERCLA prior to enactment of SARA; 
these estimates are presented below. 
EPA is unable to predict that portions of 
the total costs will be borne by 
responsible parties, since the 
distribution of costs depends on the 
extent of voluntary and negotiated 
response and the success of any cost- 
recovery actions. 


1 1986 U.S. Dollars 
of O&M over 30 years, $400,000 
tendon Seer ens aameme ee 


Source: Hazardous Site Control Division, Office of 
Emergency and Remedial Response, U.S. EPA. 


Costs to States associated with 
today’s proposed amendment arise from 
the required State cost-share of: (1) 10% 
of remedial actions and 10% of first-year 
O&M costs at privately-owned sites and 
sites which are publicly-owned but not 
publicly-operated; and (2) at least 50% of 
the remedial planning (RI/FS and 
remedial design), remedial action, and 
first-year O&M costs at publicly- 
operated sites. States will assume the 
cost for O&M after EPA's period of 
participation. Using the assumptions 
developed in the 1982 RIA for the NCP, 
EPA has assumed that 90% of the 215 
non-Federal sites proposed for the NPL 
in this amendment will be privately- 
owned and 10% will be State- or locally- 
operated. Therefore, using the budget 
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projections presented above, the cost to 
States of undertaking Federal remedial 
actions at all 215 non-Federal sites 
would be approximately $1.02 billion, of 
which approximately 744 million is 
attributable to the State O&M cost. As a 
result of the changes to State cost share 
under SARA, however, the Agency 
believes that State O&M costs may 
actually decrease. When new cost 
information is available, it will be 
presented in future rulerhakings. 
Proposing a hazardous waste site for 
the NPL does not itself cause firms 
responsible for the site to bear costs. 
Nonetheless, a listing may induce firms 
to clean up the site voluntarily, or it may 
act as a potential trigger for subsequent 
enforcement or cost-recovery actions. 
Such actions may impose costs on firms, 
but the decisions to take such actions 
are discretionary and made on a case- 
by-case basis. Consequently, precise 
estimates of these effects cannot be 
made. EPA does not believe that every 
site will be cleaned up by a responsible 
party. EPA cannot project at this time 


‘which firms or industry sectors will bear 


specific portions of response costs, but 
the Agency considers: the volume and 
nature of the wastes at the site, the 
parties’ ability to pay, and other factors 
when deciding whether and how to 
proceed against potentially responsible 
parties. 

Economy-wide effects of this 
proposed amendment are aggregations 
of effects on firms and State and local 
governments. Although effects could be 
felt by some individual firms and States, 
the total impact of this revision on 
output, prices, and employment is 
expected to be negligible at the national 
level, as was the case in the 1982 RIA. 


Benefits 


The benefits associated with today’s 
proposed amendment to list additional 
sites are increased health and 
environmental protection as a result of 
increased public awareness of potential 
hazards. In addition to the potential for 
more Federally-financed remedial 
actions, this proposed expansion of the 
NPL could accelerate privately-financed, 
voluntary cleanup efforts to avoid 
potential adverse publicity, private 
lawsuits, and/or Federal or State 
enforcement actions. 

As a result of the additional NPL 
remedies, there will be lower human 
exposure to high-risk chemicals, and 
higher-quality surface water, ground 
water, soil, and air. These benefits are 
expected to be significant, although 
difficult to estimate in advance of 
completing the RI/FS at these particular 
sites. 
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Associated with the costs of remedial 


actions are significant potential benefits © 


and cost offsets. The distributional costs 
to firms of financing NPL remedies have 
corresponding “benefits” in that funds 
expended for a response generate 
employment, directly or indirectly 
(through purchased materials). 


VIII. Regulatory Flexibility Act Analysis 


The Regulatory Flexibility Act of 1980 
requires EPA to review the impacts of 
this action on small entities, or certify 
that the action will not have a 
significant impact on a substantial 
number of small entities. By small 
entities, the Act refers to small 
businesses, small governmental 
jurisdictions, and nonprofit 
organizations. 

While proposed modifications to the 
NPL are considered revisions to the 
NCP, they are not typical regulatory 
changes since the revisions do not 
automatically impose costs. Proposing 
sites for the NPL does not in itself 
require any action by any private party, 
nor does it determine the liability of any 
party for the cost of cleanup at the site. 


Further, no identifiable groups are 
affected as a whole. As a consequence, 
it is hard to predict impacts on any 
group. A site’s proposed inclusion on the 
NPL could increase the likelihood that 
adverse impacts to responsible parties 
(in the form of cleanup costs) will occur, 
but EPA cannot identify the potentially 
affected businesses at this time nor 
estimate the number of small businesses 
that might be affected. 

The Agency does expect that certain 
industries and firms within industries 
that have caused a proportionately high 
percentage of waste site problems could 
be signficantly affected by CERCLA 
actions. However, EPA does not expect 
the impacts from the proposed listing of 
these sites to have a significant 
economic impact on a substantial 
number of small businesses. 

In any case, economic impacts would 
only occur through enforcement and 
cost-recovery actions, which are taken 
at EPA's discretion on a site-by-site 


basis. EPA considers many factors when 


determining what enforcement actions 
to take, including the firm’s contribution 
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to the problem and the firm's ability to 
pay. The impacts from cost recovery on 
small governments and nonprofit 
organizations would be determined on a 
similar case-by-case basis. 


List of Subjects in 40 CFR Part 300 


Air pollution control, Chemicals, 
Hazardous materials, Intergovernmental 
relations, Natural resources, Oil 
pollution, Reporting and recordkeeping 
requirements, Superfund, Waste 
treatment and disposal, Water pollution 
control, Water supply. 

Jack W. McGraw, 
Deputy Assistant Administrator, Office of 
Solid Waste and Emergency Response. 

Date: June 16, 1988. 

It is proposed to amend 40 CFR Part 
300 as follows: 


PART 300—[AMENDED] 


1. The authority citation for Part 300 is 
revised to read as follows: 


Authority: 42 U.S.C. 9605(a)(8)(B). 


2. It is proposed to add the following 
sites by group to Appendix B of Part 300. 


TABLE 2.—NATIONAL PRIORITIES LIST, PROPOSED UPDATE 7 SITES (BY GROUP), JUNE 1988 


Ble ee ee 


Northwestern States Portland Cerna. .eneccecessssesersssseresenersssenees 


2 
2 
2 
2 
2 
2 
2 
2 
3 
3 
3 
3 
3 
3 
3 
3 
4 
4 
4 
4 
4 
4 
4 
4 
4 
5 
5 
5 
5 
5 
5 
5 
5 
5 
5 
5 
5 
5 
5 
5 
6 
6 


ALCOA (Vancouver Smelter) .............---.--+-+-» 


General Electric (Spokane Shop)..................-. 
N.W. Mauthe Re alins cetrercticecseeeientaaien 


Cleanup 
status*® 
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TABLE 2.—NATIONAL PRIORITIES LIST, PROPOSED UPDATE 7 Sites (By GROuP), JUNE 1988—Continued 


J : Response Cleanup 
Sité name category? status® 


Mystery Bridge Rd/U.S. Highway 20 fe) 


Agrico Chemical co 

T.H. Agricul & Nutri (Montgomery) . 
Solvent Service, inc 

Pasco Sanitary Landfill 

Fort Hartford Coal Co Stone Quarry.. 
Standard Auto Bumper Corp 

29th & Mead Ground Water Contamin 
Hydro-Flex inc 

Gulf Coast Vacuum Services .. 


| 
Oo 


A.1.W. Frank/Mid-County Mustang . 


John Deere (Ottumwa Works Lndfis). 
Himco, Inc., Dump 
Woolfolk Chemical Works, Inc.... 


Southeast Rockford Grnd Wtr Con 
Conrail Rail Yard (Elkhart) 

Galen Myers Dump/Drum Salvage 
Tippecanoe Sanitary Landfill, Inc 
State Disposal Landfill, Inc 

South Jersey Clothing Co.... 
Cedartown Industries, Inc 

BFI Sanitary Landfill (Rockingham).... 
Koppers Co Inc (Morrisville Pint) 
Westinghouse Elec (Sharon Piant) 
T.H. Agricul & Nutri (Albany) 

FCX, Inc. (Washington Plant). 





Woodbury Chemical (Princeton Pint) . 
New Hanover Cnty Airport Burn Pit... 
Richardson Fiat Tailings 

JFD Electronics/Channel Master... 
AMP, Inc. (Glen Rock Facility) 
Peerless Piating Co 

PAB Oil & Chemical Service, Inc.... 


Tex-Tin Corp 


Kent County Landfill (Houston)... 
Rose Hill Regional Landfill 

Red Penn Sanitation Co. Landfill 
Mosley Road Sanitary Landfill... 





Wilson Concepts of Florida, inc 


FCX, Inc. (Statesville Plant) 
Lexington County Landfill Area... 


Intersil Inc./Siemens 

Carter Industrials, inc 

Bendix Corp./Allied Automotive.. 
Arrowhead Assoc/Scovill Corp... 
Rio Grande Oil Co. Refinery 


Tansitor Electronics, 

Fresno Municipal Sanitary Lndfil 
Newmark Ground Water Contamin 
Sola Optical USA, inc 


eo] R 
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TABLE 2.—NATIONAL PRIORITIES LIST, PROPOSED UPDATE 7 SITES (BY GROUP), JUNE 1988—Continued 
‘ Response Cleanu 


ria 
™ 
NY Niagara Mohawk Power (Saratoga Sp) 
OK Sunray Oil Co. Refinery 
IN Carter Lee Lumber Co 
CA 
GA Firestone Tire (Albany Plant) 
NH Fletcher's Paint Works & Storage. 
CA ical Corp 
FL 
NY 
PA 
NY Action Anodizing, Plating Polish .... 
IL Adams County Quincy Landfills 2&3. 
IL 
ed Caldwell Lace Leather Co., Inc.. 
! 
™ 
wi 
MI i Whitehall. 
IN i i es Claypool. 
cT Durham... 
Sc 
KY 
MI Albion-Sheridan Township Landfill 
iA Fairfield Coal Gasification Piant. 
1A Farmers’ Mutual Cooperative 
NY Carroll & Dubies Sewage Disposal 
cT 
GA 
NY 
PA 
ND : 
MO i ES .| Cape Girardeau. 
IL ‘ 
DE .| Mount Pleasant . 
NC Geigy Chemical Corp (Aberdeen Pit). 
KY General Tire/Rubber (Mayfield Lnf)... 
wi Madison Metro Sewage District Lag.. 
WA Tosco Corp. (Spokane Terminal) ... ¥ 
OR .| Joseph... 
IL Amoco Chemicals (Joliet Landfill) .. ‘ i 
Sc Beaunit Corp (Circular Knit & Dye) .| Fountain Inn 
NJ Industrial Latex Corp .| Wallington Borough... 
LA tM Abbeville 
PA Recticon/Allied Steel Corp.. ‘ 
CA , Inc., 
CA Valley Wood Preserving, inc... 
PA i 
CA Advanced Micro Devices (Bidg. 915). 
CA Synertek, Inc. (Building 1) Santa Clara.... 
CA TRW Microwave, Inc (Building 825)... Sunnyvale....... 
NH Holton Circle Ground Water Contam. L 
NY Mattiace Petrochemical Co., inc. 
MA 
IN Continental Stee! Corp 
FL Wingate Road Munic Incinerat Dump 
NC Benfield Industries, Inc 
Sc Elmore Waste Disposal 
OH Reilly Tar & Chemical (Dover Pint) 
MI Parsons Chemical Works, Inc 
KY Green River Disposal, Inc ... 
FL 
AK Alaska Battery Enterprises 
= Redwing Carriers, Inc. (Saraland)... 
K 
wi Fort Howard Paper Co. Lagoons 
PA i 
OK Fourth Street Abandoned Refinery .... 
NJ Witco Chemical Corp. (Oakland Pit) .. 
WA 
NJ 
WA 
GA 
PA 
KS 
Mi 
PA 


7 
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TABLE 2.—NATIONAL PRIORITIES LIST, PROPOSED UPDATE 7 SiTES (BY GROUP), JUNE 1988—Continued 


Cleanup 


Gautier Oil Co., inc. 

Hewlett-Packard (620-40) Page Mill). 
Adam's Plating 

Saco Municipal Landfill 

Prewitt Abandoned Refinery 


Potter's Septic Tank Service Pits... 


Modesto Ground Water Contamin.. 
Sussex County Landfill No. 5. 

Garden State Cleaners Co........... 
Pohatcong Valley Ground Water Con 
Waste Management (Brookfield Lfl)..... 
Kauffman & Minteer, Inc. 








Number of Sites Proposed for Listing: 215 


1 Sites are placed in groups (Gr) ain to groups of 50 on we final NPL. 
*V=Voluntary or negotiated response; F etme ederal enforcement; D=Category to be determined; R=Federal and State response; S=State enforcement. 


3|={mplementation activity underway, one or more operable units; O=One or more operabie units completed; others may be underway; C=Implementation 
activity completed for all operable units. 
* State top priority site. 


TABLE 3.—NATIONAL PRIORITIES LIST, FEDERAL FACILITY SITES, PROPOSED UPDATE 7 (BY GROUP), JUNE 1988 


Site name 


Hanford 200-Area (USDOE) 
Hanford 300-Area (USDOE) 
Riverbank Army Ammunition Plant.. 
Cal West Metals (SBA) 
Wright-Patterson Air Force Base. 
Hanford 100-Area (USDOE) 

El Toro Marine Corps Air Station .... 
Lee Acres Landfill (USDOI) 

Camp Lejeune Marine Corps Base. 
Hanford 1100-Area (USDOE)... 
Naval Security Group Activity 
Fairchild Air Force Base (4 Areas).. 
Concord Naval Weapons Station... 
Yuma Marine Corps Air Station 








Number of Federal Facility Sites Proposed for Listing: 14 


1 Sites are placed in oe eee ee 
2V=Voluntary or negotiated eda enforcement; D=Category to be determined; R=Federail =? State response; S=State enforcement. 


3 1=Implementation activity underway, one or more operable units; O=One or more operable units completed; others may be underway; C=implementation 
activity completed for all operable units. 


[FR Doc. 88-14294 Filed 6-23-88; 8:45 am] 
BILLING CODE 6560-50-M 
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 


Office of the Secretary 


24 CFR Part 28 
[Docket No. R-88-1344; FR-2310] 


implementation of the Program Fraud 
Civil Remedies Act of 1986 


AGENCY: Office of the Secretary, HUD. 
ACTION: Final rule. 


SUMMARY: This rule implements the 
Program Fraud Civil Remedies Act of 
1986 by establishing administrative 
procedures for imposing civil penalties 
and assessments against persons who 
file false claims or statements while 
applying for certain benefits provided 
by the Federal Government. 


EFFECTIVE DATE: August 10, 1988. 


FOR FURTHER INFORMATION CONTACT: 
Patricia M. Black, Assistant General 
Counsel for Inspector General and 
Administrative Proceedings, Office of 
General Counsel, Room 10266, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410. Telephone: (202) 
755-7200. (This is not a toll-free 
number.) 

SUPPLEMENTARY INFORMATION: On 
October 21, 1986, the President signed 
the Omnibus Reconciliation Act of 1986, 
which enacted the Program Fraud Civil 
Remedies Act of 1986 (PFCRA), Pub. L. 
99-509. PFCRA establishes in HUD, 
among other authorities, administrative 
procedures for imposing civil penalties 
and assessments against persons who 
make, submit, or present, or cause to be 
made, submitted, or presented, false, 
fictitious, or fraudulent claims or written 
statements to the Department or its 
agents. In general, anyone who, with 
knowledge or reason to know, submits a 
false, fictitious, or fraudulent claim or 
statement to HUD is liable for a penalty 
of up to $5,000 per claim and an 
assessment of up to double damages. 
This includes, for example, landlords, 
contractors, and subcontractors, and 
other individuals and entities who 
interact with HUD, a State or political 
subdivision of a State, or other party to 
a transaction in connection with HUD 
mortgage insurance programs or other 
HUD programs. However, § 28.5(c) of 
the rule reflects the Act’s restricted 
applicability with respect to certain 
beneficiaries under any housing 
assistance program for lower income 
families or for elderly or handicapped 
persons administered by HUD. Under 
this section, the ultimate beneficiary of 
such programs (examples of which are 


listed below) may be held liable for a_ 
false claim or statement relating to such 
benefits on/y if the false claim or 
statement is made in making application 
for such benefits and is made with 
respect to that beneficiary's eligibility to 
receive such benefits. For purposes of 
the rule, the Department has designated 
such ultimate beneficiaries as an 
individual or family. The Department is 
defining the latter term for this rule as 
follows: two or more persons related by 
blood, marriage, or operation of law, 
who occupy the same dwelling unit. It 
shall also include two or more elderly, 
handicapped, or disabled persons living 
together in the same unit, or one or more 
such persons, living with another person 
who is determined to be essential to the 
care and well-being of the elderly, 
handicapped or disabled person(s). The 
rule, in keeping with PFCRA also 
provides for hearing and appeal rights of 
persons subject to allegations of liability 
for such penalties and assessment. 

Examples of the types of programs 
through which beneficiaries are liable 
under § 28.5(c) are as follows: 


United States Housing Act of 1937 (42 
U.S.C. 1437) ‘ 
Section 8 Lower Income Rental 
Assistance 
Sections 23 and 10(c)—Leased 
Housing 
Section 202—Direct Loans for Housing 
for the Elderly and Handicapped 
Section 17—Rental Rehabilitation and 
Development Grants 
Section 14—Comprehensive 
Improvement Assistance 
Turnkey III 
Section 4, 5, and 9 Public Housing 
Indian Housing—Rental Housing, 
Mutual Help Homeownership 
Opportunity, Section 8 
National Housing Act (12 U.S.C. 1702) 
Section 235—Low Income Home 
Ownership Program 
Section 236 
Insurance of Below Market Rate 
Mortgages 
Housing and Urban Development Act of 
1965 (12 U.S.C. 1701) 
Section 101 Rent Supplements 
Housing and Community Development 
Act of 1987 
Title VI—Nehemiah Housing 
Opportunity Grants 
The general structure of a PFCRA 
investigation by HUD is as follows: 
PFCRA authorizes investigations of 
false claims and statements by HUD's 
“investigating official", who is the 
Inspector General. Cases are initially 
referred to HUD's “reviewing official” 
for evaluation and approval, then to the 
Attorney General for Department of 
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Justice approval. HUD’s reviewing 
official is the Associate General Counsel 
for Program Enforcement. (Of course, 
the Department of Justice can elect to 
bring the case itself in court under the 
False Claims Act.) If the Department of 
Justice approves the use of PFCRA, the 
case is referred to an ALJ for a formal 
hearing on the record. The rule provides 
for an appeal of the ALJ's decision to the 
authority head and then to the U.S. 
District Court. PFCRA states that the 
civil penalties and assessments it 
provides are in addition to any other 
remedy prescribed by law. Hence, this 
rule does not preclude imposition of 
individual program sanctions that are 
permitted. 

The Department of Health and Human 
Services (HHS) was assigned the 
responsibility for heading a task force to 
draft the model regulation because of 
their experience in trying cases before 
Administrative Law Judges under their 
Civil Monetary Penalties Law, 42 U.S.C. 
1320a-7a. The Department's rule follows 
closely the model issued by HHS with 
only minor variations to accommodate 
HUD’s organizational and program 
structure. 


Public Comments 


The Department received six public 
comments on the proposed rule 
published October 20, 1987 (52 FR 
38939). All were from local housing 
agencies. In general, all commenters 
were in favor of the rule and its quick 
promulgation. However, below are listed 
several technical comments and the 
Department's responses to each. 

1. Section 28.3 Definitions should 
include the definition of agent, fiscal 
intermediary, State or political 
subdivision of a State. The definitions 
should specifically include a public 
housing agency as a political 
subdivision of a State acting on behalf 
of HUD. The commenter believes that 
the majority of the persons making false, 
fictitious, or fraudulent statements will 
be doing so to public housing agency 
staff persons. Another commenter also 

that PHAs be allowed to “go 
after” defrauders with all the strength of 
law and HUD behind them. 

The Department sees no need to add 
the requested definition. The term 
“agent, fiscal intermediary, State or 
political subdivision of a State” appears 
to be clear on its face. A statement 
made to a PHA would be a statement 
made to an entity included in that term. 
Any attempt to list specific subdivisions 
would probably result in some 
omissions and consequent failure to 
cover all those intended. Moreover, 
given Congress’ mandate to implement 
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consistent rules throughout the 
Government, it would be inappropriate 
for HUD to attempt further definition. 
However, in the first paragraph of the 
Supplementary Information of this 
preamble, the Department has 
attempted to describe the breadth of this 
rule by giving some examples of the 
types of persons who are covered by 
PFCRA as it relates to HUD. As to the 
second comment that “PHAs be allowed 
to ‘go after’ defrauders with all the 
strength of the law * * *,” we agree, 
and there are several methods to do so. 
However, this rule is designed solely to 
implement the PFCRA, which permits 
only the Federal government to pursue 
these remedies. We may not delegate 
this task to the PHAs. 

2. An amendment should be made to 
§ 28.87 to allow recovery against any 
Federal Income Tax refund to which the 
defendant might otherwise be entitled. 
Also, a provision should be included 
which would allow confiscation of any 
real or personal property which was 
obtained as a result of the defendants 
being unjustly enriched through the 
commission of fraud. Such property 
might either be retained by the PHA or 
sold to generate cash to cover penalties 
and costs imposed as a result of the 
fraud. The PHA should receive at least a 
portion of the recovery as 
reimbursement for any damages from 
the fraud, as administrative and out of 
pocket reimbursement and as an 
incentive “bonus” to continue ferreting 
out cases of fraud. 

Tax refund offsets might be a good 
idea, but this type of sanction requires 
specific statutory authorization which is 
lacking in the PFCRA. Also, PFCRA 

_lacks specific authority to confiscate 
real or personal property that was 
obtained as a result of the fraud 
committed. This rule establishes only 
the administrative remedies for 
imposing civil penalties. If collection 
action becomes necessary, it must be 
sought by the Department of Justice. 

3. Minimum dollar thresholds should 
be set in the regilations for cases 
required to be forwarded to the 
Inspector General of the Department of 
Housing and Urban Development. This 
would provide more specific guidance to 
housing authorities and HUD field 
offices. 

The Department does not agree that 
minimum dollar thresholds should be 
set. The has the authority to 
determine whether a case should be 
pursued, and such considerations may 
properly include an economic 
assessment, which should be made on a 
case-by-case basis. However, we note 
that this comment came from a PHA and 
is therefore most likely oriented toward 


tenant fraud. Program beneficiaries 
(including assisted tenants) are only 
covered by these regulations if their 
false statement goes to original 
eligibility for, not the amount of, 
assistance. (See § 28.5({c).) Therefore, 
these cases are likely to involve more 
substantial sums of money. 

4. Landlords also should be viewed as 
program beneficiaries under the Section 
8 certificate and voucher programs. 
Landlords can submit fraudulent 
documents to authorities for the purpose 
of justifying higher rents under the 
Section 8 certificate program. Landlords 
may also abuse the program by 
demanding side payments from tenants. 

The restricted applicability of § 28.5(c) 
to certain program beneficiaries does 
not apply to landlords but only to the 
ultimate beneficiaries of the listed 
programs. Under the restricted 
applicability provisions, these 
beneficiaries are subject to PFCRA only 
if the false claim or statement is made in 
making application for the benefits and 
is made with respect to the beneficiary's 
eligibility to receive the benefits. 
However, Section 8 landlords are 
subject to all of the sanctions of PFCRA 
if they make, or present, false, fictitious, 
or fraudulent claims or written 
statements to the Department or its 
agents. 


Other Matters 
National Environmental Policy Act 


A Finding of No Significant Impact 
with respect to the environment has 
been made in accordance with HUD 
regulations in 24 CFR Part 50, which 
implement section 102(2)(C) of the 
National Environmental Policy Act (42 
U.S.C. 4321-4347). The Finding is 
available for public inspection during 
regular business hours in the Office of 
the Rules Docket Clerk, Room 10276, 451 
Seventh Street, SW., Washington, DC 
20410-0500. 


Executive Order 12291 


This rule does not constitute a major 
rule as that term is defined in section 
1(b) of the Executive Order on Federal 
Regulation issued by the President on 
February 17, 1981. Analysis on the rule 
indicates that it does not: (1) Have an 
annual effect on the economy of $100 
million or more; (2) cause a major 
increase in costs or prices for 
consumers, individual industries, 
Federal, State or local government 
agencies, or geographic regions; or (3) 
have a significant adverse effect on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
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based enterprises in domestic or export 
markets. 


Regulatory Flexibility Act 


As required by section 605(b) of the 
Regulatory Flexibility Act (5 U.S.C. 601), 
the Undersigned hereby certifies that 
this rule does not have a significant 
economic impact on a substantial 
number of small entities because it 
merely establishes procedures for 
imposing civil money penalties and 
assessments against those persons who 
have violated existing requirements for 
obtaining benefits provided by the 
Federal Government. It does not impose 
any new regulations on participants in 
those programs. 


Semiannual Agenda 


This rule was listed as item number 
888 in the Department's April 25, 1988, 
Semiannual Regulatory Agenda (53 FR 
13854), published in accordance with 
Executive Order 12291 and the 
Regulatory Flexibility Act. 


List of Subjects in 24 CFR Part 28 


Program fraud, Civil remedies. 


Accordingly, the Department amends 
Title 24, Subtitle A, of the Code of 
Federal Regulations by adding a new 
Part 28 to read as follows: 


PART 28—IMPLEMENTATION OF THE 
PROGRAM FRAUD CIVIL REMEDIES 
ACT OF 1986 


Sec. 

28.1 Purpose. 

28.3 Definitions. 

28.5 Basis for civil penalties and 
assessments. 

28.7 Investigation. 

28.9 Review of the reviewing official. 

28.11 Prerequisites for issuing a complaint. 

28.13 Complaint. 

28.15 Service of complaint. 

28.17 Answer. 

28.19 Default upon failure to file an answer. 

28.21 Referral of complaint and answer to 
the ALJ. 

28.23 Notice of hearing. 

28.25 Parties to the hearing. 

28.27 Separation of functions. 

28.29 Ex parte contacts. 

28.31 Disqualification of reviewing official 
or ALJ. 

28.33 Rights of parties. 

28.35. Authority of the ALJ. 

28.37 Prehearing conferences. 

28.39 Disclosure of documents. 

28.41 Discovery. 

28.43 Exchange of witness lists, statements, 
and exhibits. 

28.45 Subpoenas for attendance at hearing. 

28.47 Protective order. 

28.49 Fees. 

28.51 Form, filing and service of papers. 

28.53 Computation of time. 

28.55 Motions. 

28.57 Sanctions. 
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Sec. 
28.59 The hearing and burden of proof. 
28.61 Determining the amount of penalties 
and assessments. 
Location of hearing. 
Witnesses. 
Evidence. 
The record. 
Post-hearing briefs. 
Initial decision. 
Reconsideration of initial decision. 
Appeal to authority head. 
Stays ordered by the Department of 
Justice. 
28.81 Stay pending appeal. 9 
28.83 Judicial review. 
28.85 Collection of civil penalties and 
assessments. 
28.87 Right to administrative offset. 
28.89 Deposit in Treasury of United States. 
28.91 Compromise or settlement. 
28.93 Limitations. 
Authority: The Program Fraud Civil 
Remedies Act of 1986, Pub. L. 99-509. 


§ 28.1 Purpose. 

This part 

(a) Establishes administrative 
procedures for imposing civil penalties 
and assessments against persons who 
make, submit, or present, or cause to be 
made, submitted, or presented, false, 
fictitious, or fraudulent claims or written 
statements to Federal authorities or to 
their agents, and 

(b) Specifies the hearing and appeal 
rights of persons subject to allegations 
of liability for such penalties and 
assessments. 


§ 28.3 Definitions. 


AL] means an Administrative Law 
Judge in HUD appointed pursuant to 5 
U.S.C. 3105 or detailed to HUD pursuant 
to 5 U.S.C. 3344. 

Authority head means the Secretary 
or Under Secretary of the Department of 
Housing and Urban Development. 

Benefits means, in the context of 
“statement,” anything of value, 
including but not limited to any 
advantage, preference, privilege, license, 
permit, favorable decision, ruling, status, 
or loan insurance or guarantee. 

Claim means any request, demand, or 
submission made to— 

(a) HUD for property, services, or 
money (including money representing 
grant, loans, insurance, or benefits); 

(b) A recipient of property, services, 
or money from HUD or to a party toa 
contract with HUD— 

(1) For property or services if the 
United States— 

(i) Provided the property or services; 

(ii) Provided any portion of the funds 
for the purchase of the property or 
services; or 

(iii) Will reimburse the recipient or 
party for the purchase of the property or 
services; or 


(2) For the payment of money 
(including money representing grants, 
loans, insurance, or benefits) if the 
United States— 

(i) Provided any portion of the money 
requested or demanded; or 

(ii) Will reimburse the recipient or 
party for any portion of the money paid 
on the request or demand; or 

(c) HUD which has the effect of 
decreasing an obligation to pay or 


account for property, services, or money. 


Complaint means the administrative 
complaint served by the reviewing 
official on the defendant under § 28.13. 

Defendant means any person alleged 
in a complaint under § 28.13 to be liable 
for a civil penalty or assessment under 
§ 28.5. 

Government means the United States 
Government. 

HUD means the Department of 
Housing and Urban Development. 

Individual means a natural person. 

Initial decision means the written 
decision of the AL] required by § 28.19 
or § 28.73, and includes a revised initial 
decision issued following a remand or a 
motion for reconsideration. 

Investigating official means the 
Inspector General of the Department of 
Housing and Urban Development or an 
officer or employee of the Office of the 
Inspector General designated by the 
Inspector General and serving in a 
position for which the rate of basic pay 
is not less than the minimum rate of 
basic pay for grade GS-16 under the 
General Schedule. 

Knows or has reason to know, means 
that a person, with respect to a claim or 
statement— 

(a) Has actual knowledge that the 
claim or statement is false, fictitious, or 
fraudulent; 

(b) Acts in deliberate ignorance of the 
truth or falsity of the claim or statement; 
or 

(c) Acts in reckless disregard of the 
truth or falsity of the claim or statement. 

Makes, wherever it appears, shall 
include the terms presents, and submits, 
and causes to be made, presented, or 
submitted. As the context requires, 
making or made, shall likewise include 
the corresponding forms of such terms. 

Person means any individual, 
partnership, corporation, association, or 
private organization, and includes the 
plural of the term. 

Representative mzans an attorney 
who is a member in good standing of the 
bar of any State, Territory, or posession 
of the United States or of the District of 
Columbia or the Commonwealth of 
Puerto Rico, or other representative 
meeting the qualifications of a non- 
attorney representative found at 24 CFR 


Part 26 and designated by a party in 
writing. 

Reviewing official means the General 
Counsel of the Department or his or her 
designee who is— 

(a) Not subject to supervision by, or 
required to report to, the investigating 
official; 

(b) Not employed in the organizational 
unit of HUD in which the investigating 
official is employed; and 

(c) Is serving in a position for which 
the rate of basic pay is not less than the 
minimum rate of basic pay for grade 
GS-16 under the General Schedule. 

Statement means any representation, 
certification, affirmation, document, 
record, or accounting or bookkeeping 
entry made— 

(a) With respect to a claim or to 
obtain the approval or payment of a 
claim (including relating to eligibility to 
make a claim); or 

(b) With respect to (including relating 
to eligibility for)— 

(1) A contract with, or a bid or 
proposal for a contract with; or 

(2) A grant or cooperative agreement, 
loan, or benefit from, HUD, or any State, 
political subdivision of a State, or other 
party, if the United States Government 
provides any portion of the money or 
property under the contract or the grant 
or cooperative agreement, loan, or 
benefit, or if the Government will 
reimburse the State, political 
subdivision, or party for any portion of 
the money or property under the 
contract or for the grant or cooperative 
agreement, loan, or benefit. 


§ 28.5 Basis for civil penalties and 
assessments. 

(a) Claims. 

(1) A person shall be subject, in 
addition to any other remedy that may 
be prescribed by law, to a civil penalty 
of not more than $5,000 except as 
provided in paragraph (c) of this section, 
when that person makes a claim that the 
person knows or has reason to know— 

(i) Is false, fictitious, or fraudulent; 

(ii) Includes or is supported by any 
written statement that asserts a material 
fact which is false, fictitious, or 
fraudulent; 

(iii) Includes or is supported by any 
written statement that— 

(A) Omits a material fact; 

(B) Is false, fictitious, or fraudulent as 
a result of the omission, and 

(C) Is a statement in which the person 
making the statement has a duty to 
include the material fact; or 

(iv) Is for payment for the provision of 
property or services that the person has 
not provided as claimed. 
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(2) Each voucher, invoice, claim form, 
or other individual request or demand 
for property, services, or money 
constitutes a separate claim. 

(3) A claim shall be considered made 
to HUD, to a recipient, or to a party 
when the claim actually is made to an 
agent, fiscal intermediary, or other 
entity, including any State or political 
subdivision of a State, acting for or on 
behalf of HUD, the recipient, or the 


party. 

(4) Each claim for property, services, 
or money is subject to a civil penalty 
without regard to whether the property, 
services, or mney actually is delivered 
or paid. 

(5) If the Government has made any 
payment (including transferred property 
or provided services) on a claim, a 
person subject to a civil penalty under 
paragraph (a)(1) of this section also 
shall be subject to an assessment of not 
more than twice the amount of the claim 
or that portion of the claim that is 
determined to be in violation of 
paragraph (a)(1) of this section. This 
assessment shall be in lieu of damages 
sustained by the Government because of 
the claim. 

(b) Statements. (1) A person shall be 
subject, in addition to any other remedy 
that may be prescribed by law, to a civil 
penalty of not more‘than $5,000 for each 
statement, except as provided in 
paragraph (c) of this section, when that 
person makes a written statement that— 

(i) The person knows or has reason to 
know— 

(A) Asserts a material fact which is 
false, fictitious, or fraudulent; or 

(B) Is false, fictitious, or fraudulent 
because it omits a material fact that the 
person making the statement has a duty 
to include in the statement; and 

(ii) Contains or is accompanied by an 
express certification or affirmation of 
the truthfulness and accuracy of the 
contents of the statement; 

(2) Each written representation, 
certification, or affirmation constitutes a 
separate statement. 

(3) A statement shall be considered 
made to HUD when the statement is 
actually made to an agent, fiscal 
intermediary, or other entity, including 
any State or political subdivision of a 
State, acting for or on behalf of HUD. 

(c)(1) In the case of any claim or 
statentent made by any individual 
relating to any of the benefits listed in 
paragraph (c)(2) of this section, the 
individual may be held liable for 
penalties and assessments under this 
section where the benefits are received 
by the individual or individual's family 
only if the claim or statement is made by 
the individual with respect to the 
individual’s or individual's family’s 


eligibility to receive benefits, in the 
course of making application for the 
benefits. 

(2) For purposes of this paragraph (c), 
“benefits” shall be defined as any 
instance wherein funds administered by 
the Secretary of HUD directly or 
indirectly permit lower income families 
or elderly or handicapped persons to 
reside in housing which otherwise 
would not be available to them. These 
instances include but are not limited to 
housing made available in whole or in 
part under the following enabling 
legislation and through the following 
commonly named programs: 


United States Housing Act of 1937 (42 U.S.C. 
1437) 
Section 8 Lower-Income Rental Assistance 
Sections 23 and 10{c)—Leased Housing 
Section 202—Direct Loans for Housing for 
the Elderly and Handicapped 
Section 17—Rental Rehabilitation and 
Development Grants 
Section 14—Comprehensive Improvement 
Assistance 
Turnkey Ill 
Section 4, 5, and 9 Public Housing 
Indian Housing—Rental Housing, Mutual 
Help Homeownership Opportunity, 
Section 8 
National Housing Act (12 U.S.C. 1702) 
Section 235—Low Income Home 
Ownership Program 
Section 236 
Insurance of Below Market Rate Mortgages 
Housing and Urban Development Act of 1965 
(12 U.S.C. 1701) 
Section 101 Rent Supplements 
Housing and Community Development Act of 
1987 
Title VI—Nehemiah Housing Opportunity 
Grants 


(d) No proof of specific intent to 
defraud is required to establish liability 
under this section. 

(e) Where it is determined that more 
than one person is liable for making a 
claim or statement under this section, 
each such person may be held liable for 
a civil penalty under this section. 

(f} Where it is determined that more 
than one person is liable for making a 
claim under this section on which the 
Government has made payment 
(including transferred property or 
provided services), an assessment may 
be imposed against any such person or 
jointly and severally against any 
combination of such persons. 


§ 28.7 Investigation. 

(a) If an investigating official 
concludes that a subpoena under 31 
U.S.C. 3804(a) is warranted— 

(1) The subpoena shall notify the 
person to whom it is addressed of the 
authority under which it is issued and 
shall identify the records or documents 
sought; 
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(2) The investigating official may 
designate a person to act on his or her 
behalf to receive the documents sought; 
and 

(3) The person receiving the subpoena 
shall be required to tender to the 
investigating official or to the person 
designated to receive the documents a 
certification that the documents sought 
have been produced, or that the 
documents are not available and the 
reasons they are not available, or that 
the documents, suitably identified, have 
been withheld based upon the assertion 
of the identified privilege. 

(b) If the investigating official 
concludes that an action under the 
Program Fraud Civil Remedies Act may 
be warranted, the investigating official 
shall submit a report containing the 
findings and conclusions of the _... 
investigation to the reviewing official. 

(c) Nothing in this section shall 
preclude or limit an investigating 
official’s discretion to refer allegations 
directly to the Department of Justice for 
suit under the False Claims Act or for 
other civil relief, or to defer or postpone 
a report or referral to the reviewing 
official to avoid interference with a 
criminal investigation or prosecution. 

(d) Nothing in this section modifies 
any responsibility of an investigating 
official to report violations of criminal 
law to the Attorney General. 


§ 28.9 Review by the reviewing cfficial. 


(a) If, based on the report of the 
investigating official under § 28.7(b), the 
reviewing official determines that there 
is adequate evidence to believe that a 
person is liable under § 28.5, the 
reviewing official shall transmit to the 
Attorney General a written notice of the 
reviewing official’s intention to issue a 
complaint under § 28.13. 

(b) The notice shall include— 

(1) A statement of the reviewing 
official’s reasons for issuing a complaint; 

(2) A statement specifying the 
evidence that supports the allegations of 
liability; 

(3) A description of the claims or 
statements upon which the allegations 
of liability are based; 

(4) An estimate of the amount of 
money or the value of property, services, 
or other benefits requested or demanded 
in violation of § 28.5; 

(5) A statement of any exculpatory or 
mitigating circumstances known by the 
reviewing official or the investigating 
official that may relate to the claims or 
statements; and 

(6) A statement that there is a 
reasonable prospect of collecting an 
appropriate amount of penalties and 
assessments. 
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§ 28.11 Prerequisites for issuing a 
complaint. 

(a) The reviewing official may issue a 
complaint under § 28.13 only if— 

(1) The Department of Justice 
approves the issuance of a complaint in 
a written statement as described in 31 
U.S.C. 3803(b)(1); and 

(2) In the case of allegations of 
liability under § 28.5(a) with respect to a 
claim, the reviewing official determines 
that, with respect to the claim or to a 
group of related claims submitted at the 
same time the claim is submitted (as 
defined in paragraph (b) of this section), 
the amount of money or the value of 
property or services demanded or 
requested in violation of § 28.5(a) does 
not exceed $150,000. 

(b) For the purposes of this section, a 
related group of claims submitted at the 
same time shall include only those 
claims arising from the same transaction 
(e.g., grant or cooperative agreement, 
loan, application, or contract) that are 
submitted simultaneously as part of a 
single request, demand, or submission. 

(c) Nothing in this section shall be 
construed to limit the reviewing 
official's authority to join, in a single 
complaint against a person, claims that 
are unrelated or that were not submitted 
simultaneously, regardless of the 
amount of money, or the value of 
property or services, demanded or 
requested. 


§ 28.13 Complaint. 

(a) On or after the date the 
Department of Justice approves the 
issuance of a complaint in accordance 
with 31 U.S.C. 3803(b)(1), the reviewing 
official may serve a complaint on the 
defendant as provided in § 28.15. 

(b) The complaint shall state— 

(1) The allegations of liability against 
the defendant, including the statutory 
basis for liability, and identification of 
the claims or statements that are the 
basis for the alleged liability, and the 
reasons why liability allegedly arises 
from those claims or statements; 

(2) The maximum amount of penalties 
and assessments for which the 
defendant may be held liable; 

(3) Instruction for filing an answer to 
request a hearing, including a specific 
statement of the defendant's right to 
request a hearing by filing an answer, 
and to be represented; and 

(4) That failure to file an answer 
within 30 days of service of the 
complaint will, in a manner consistent 
with § 28.19, result in the imposition of 
the maximum amount of penalties and 
assessments without right to appeal. 

(c) At the same time the reviewing 
official serves the complaint, he or she 


shall serve the defendant with a copy of 
these regulations. 


§ 28.15 Service of compiaint. 

(a) Service of a complaint must be 
made by certified or registered mail or 
by delivery in any manner authorized by 
Rule 4(d) of the Federal Rules of Civil 
Procedure. Service is complete upon 
receipt. 

(b) Proof of service, stating the name 
and address of the person on whom the 
complaint was served, and the manner 
and date of service, may be made by— 

(1) Affidavit of the individual serving 
the complaint by delivery; 

(2) United States Postal service return 
receipt card acknowledging receipt; or 

(3) Written acknowledgement of 
receipt by the defendant or his 
representative. 


§ 28.17 Answer. 


(a) The defendant may request a 
hearing by filling an answer with the 
reviewing official within 30 days of 
service of the complaint. An answer 
shall be deemed to be a request for 
hearing. . 

(b) In the answer, the defendant— 

(1) Shall admit or deny each of the 
allegations of liability made in the 
complaint; 

(2) Shall state any defense on which 
the defendant intends to rely; 

(3) May state any reasons why the 
defendant contends that the penalties 
and assessments should be less than the 
statutory maximum; and 

(4) Shall state the name, address, and 
telephone number of the person 
authorized by the defendant to act as 
defendant's representative, if any. 


§ 28.19 Default upon failure to file an 
answer. 

(a) If the defendant does not file an 
answer within the time prescribed in 
§ 28.17(b), the reviewing official may 
refer the complaint to the ALJ. 

(b) Upon the referral of the complaint, 
the ALJ shall promptly serve a notice on 
the defendant in the manner prestribed 
in § 25.15, indicating that an initial 
decision will be issued under this 
section. 

(c) The ALJ shall assume the facts 
alleged in the complaint to be true, and 
if such facts establish liability under 
§ 28.5, the ALJ shall issue an initial 
decision imposing the maximum amount 
of penalties and assessments allowed 
under the statute. 

(d) Excepi as otherwise provided in 
this section, the defendant, by failing to 
file a timely answer waives any right to 
further review of the penalties and 
assessments imposed under paragraph 
(c) of this section, and the initial 
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decision shall become final and binding 
upon the parties 30 days after it is 
issued. 

(e) If, before an initial decision 
becomes final, the defendant files a 
motion with the ALJ seeking to reopen 
on the grounds that extraordinary 
circumstances prevented the defendant 
from filing an answer, the initial 
decision shall be stayed pending the 
ALJ's decision on the motion. 

(f) If, in the motion, the defendant 
demonstrates extraordinary 
circumstances excusing the failure to file 
a timely answer, the ALJ shall withdraw 
any intitial decision made under 
paragraph (c) of this section and shall 
grant the defendant an opportunity to 
answer the complaint. 

(g) A decision of the AL] denying a 
defendant's motion under paragraph (e) 
of this section is not subject fo 
reconsideration under § 28.75. 

(h) The defendant may appeal to the 
authority head the decision denying a 
motion to reopen by filing a notice of 
appeal with the authority head within 15 
days after the AL] denies the motion. 
The timely filing of a notice of appeal 
shall stay the initial decision until the 
authority head decides the issue. 

(i) If the defendant files a timely 
notice of appeal with the authority head, 
the ALJ shall forward the record of the 
proceeding to the authority head. 

(j) The authority head shall decide 
expeditiously, based solely on the 
record before the ALJ, whether 
extraordinary circumstances excuse the 
defendant's failure to file a timely 
answer. 

(k) If the authority head decides that 
extraordinary circumstances excused 
the defendant's failure to file a timely 
answer, the authority head shall remand 
the case to the ALJ with instructions to 
grant the defendant an opportunity to 
answer. 

(I) If the authority head decides that 
the defendant's failure to file a timely 
answer is not excused, the authority 
head shall reinstate the initial decision 
of the ALJ, which shall become final and 
binding upon the parties 30 days after 
the authority head reinstates the 
decision. 


§28.21 Referral of complaint and aswer to 
the ALJ. 

Upon receipt of an answer, the 
reviewing official shall file the 
complaint and answer with the AL]. 


§28.23 Notice of hearing. 

(a) When the ALJ receives the 
complaint and answer, the ALJ shall 
promptly serve a notice of hearing upon 
the defendant in the manner prescribed 
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by § 28.15. At the same time, the ALJ 
shall send a copy of the notice to the 
representative for the Government. 

(b) The notice shall include— 

(1) The tentative time and place, and 
the nature of the hearing; 

(2) The legal authority and jurisdiction 
under which the hearing is to be held; 

(3) The matters of fact and law to be 
asserted; 

(4) A description of the procedures for 
the conduct of the hearing; 

(5) The name, address, and telephone 
number: of the representative of the 
Government and of the defendant, if 
any; and 

(6) Such other matters as the ALJ 
determines to be appropriate. 


§28.25 Parties to the hearing. 


(a) The parties to the hearing shall be 
the defendant and HUD. 

(b) A private plaintiff under the False 
Claims Act may participate in these 
proceedings to the extent authorized 
under 31 U.S.C 3730(c)(5). 


§28.22 Separation of functions. 


(a) The investigating official, the 
reviewing official, and any employee or 
agent of HUD who takes part in 
investigating, preparing, or presenting a 
particular case many not, in that case or 
in a factually related case— 

(1) Participate in the hearing as the 

(2) Participate or advise in the initial 
decision or in the review of the initial 
decision by the authority head, except 
as a witness or a representative in 
public proceedings; or 

(3) Make the collection of penalties 
and assessments under 31 U.S.C. 3806. 

(b) The ALJ shall not be responsible to 
or subject to the supervision or direction 
of the investigating official or the 
reviewing official. 

(c) Except as provided in paragraph 
(a) of this section, the representative for 
the Government may be employed 
anywhere in HUD, including in the 
offices of either the investigating official 
or the reviewing official. 


§28.29 Ex parte contacts. 


No party or person (except employees 
of the ALJ's office) shall communicate in 
any way with the ALJ on any matter at 
issue in a case, unless on notice and 
opportunity for all parties to participate. 
This provision does not prohibit a 
person or party from inquiring about the 
status of a case or asking routine 
questions concerning administrative 
functions or procedures. 


§28.31 Disqualification of reviewing 
official or ALJ. 

(a) A reviewing official or ALJ in a 
particular case may disqualify himself 
or herself at any time. 

(b) A party may file with the ALJ a 
motion for disqualification of a 
reviewing official or an ALJ. The motion 
shall be accompanied by an affidavit 
alleging personal bias or other reason 
for disqualification. 

(c) The motion and affidavit shall be 
filed promptly upon the party’s 
discovery of reasons requiring 
disqualification, or those objections 
shall be considered to have been 
waived. 

(d) The affidavit shall state specific 
facts that support the party's belief that 
personal bias or other reason for 
disqualification exists and the time and 
circumstances of the party's discovery 
of those facts. It shall be accompanied 
by a certificate of the representative or 
record that it is made in good faith. 

(e) Upon the filing of a motion and 
affidavit, the ALJ shall proceed no 
further in the case until he or she 
resolves the matter of disqualification in 
accordance with paragraph (f) of this 
section: 

(f}(1) If the ALJ determines that a 
reviewing official is disqualified, the AL] 
shall dismiss the complaint without 
prejudice. 

(2) If the ALJ disqualifies himself or 
herself, the case shall be reassigned 
promptly to another ALJ. 

(3) If the ALJ denies a motion to 
disqualify, the authority head may 
determine the matter only as part of his 
or her review of the initial decision upon 
appeal, if any. 


§ 28.33 Rights of parties. 

Except as otherwise limited by this 
part, all parties may— 

(a) Be accompanied, represented, and 
advised by a representative; 

(b) Participate in any conference held 
by the ALJ; 

(c) Conduct discovery; 
(d) Agree to stipulations of fact of law, 
which shall be made part of the record; 
(e) Present evidence relevant to the 
issues at the hearing; 

(f) Present and cross-examine 
witnesses; 

(g) Present oral arguments at the 
hearing as permitted by the ALJ; and 

(h) Submit written briefs and 
proposed findings of fact and 
conclusions of law after the hearing. 


§ 28.35 Authority of the ALJ. 

(a) The ALJ shall conduct a fair and 
impartial hearing, avoid delay, maintain 
order, and assure that a record of the 
proceeding is made. 
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(b) The ALJ has the authority to— 

(1) Set and change the date, time, and 
place of the hearing upon reasonable 
notice to the parties; 

(2) Continue or recess the hearing in 
whole or in part for a reasonable period 
of time; 

(3) Hold conferences to identify or 
simplify the issues, or to consider other 
matters that may aid in the expeditious 
disposition of the proceeding; 

(4) Administer oaths and affirmations; 

(5) Issue subpoenas requiring the 
attendance of witnesses and the 
production of documents at depositions 
or at hearings; 

(6) Rule on motions and other 
procedural matters; 

(7) Regulate the scope and timing of 
discovery; 

(8) Regulate the course of the hearing 
and the conduct of representatives and 
parties; 

(9) Examine witnesses; 

(10) Receive, rule on, exclude, or limit 
evidence; 

(11) Upon motion of a party, take 
official notice of facts; 

(12) Upon motion of a party, decide 
cases, in whole or in part, by.summary 
judgment where there is no disputed 
issue of material fact; 

(13) Conduct any conference, 
argument, or hearing on motions in 
person or by telephone; and 

(14) Exercise such other authority as 
is necessary to carryout the 
responsibilities of the ALJ under this 
part. 

(c) The ALJ does not have the 
authority to find Federal statutes or 
regulations invalid. 


§ 28.37 Prehearing conferences. 


(a) The ALJ may schedule prehearing 
conferences as appropriate. 

(b) Upon the motion of any party, the 
ALJ shall schedule at least one 
prehearing conference at a reasonable 
time in advance of the hearing. 

(c) The ALJ may use prehearing 
conferences to discuss the following: 

(1) Simplification of the issues; 

(2) The necessity or desirability of 
amendments to the pleadings, including 
the need for a more definite statement; 

(3) Stipulations and admissions of fact 
or the contents and authenticity of 
documents; 

(4) Whether the parties can agree to 
submission of the case on a stipulated 
record; 

(5) Whether a party chooses to waive 
appearance at an oral hearing and to 
submit only documentary evidence 
(subject to the objection of other parties) 
and written argument; 
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(6) Limitation of the number of 
witnesses; 

(7) Scheduling dates for the exchange 
of witness lists and of proposed 
exhibits; 

(8) Discovery; 

(9) The time and place for the hearing; 
and 

(10) Such other matters 4s may tend to 
expedite the fair and just disposition of 
the proceedings. 

(d) The ALJ may issue an order 
containing all matters agreed upon by 
the parties or ordered by the AL] at a 
prehearing conference. 


§ 28.39 Disclosure of documents. 

(a) Upon written request to the 
reviewing official, the defendant may 
review any relevant and material 
documents, transcripts, records, and 
other materials that relate to the 
allegations set out in the complaint and 
upon which the findings and conclusions 
of the investigating official under 
§ 28.7(b) are based, unless such 
documents are subject to a privilege 
under Federal law. Upon payment of 
fees for duplication, the defendant may 
obtain copies of documents. 

(b) Upon written request to the 
reviewing official, the defendant also 
may obtain a copy of all exculpatory 
information in the possession of the 
reviewing official or the investigating 
official relating to the allegations in the 
complaint, even if it is contained in a 
document that would otherwise be 
privileged. If the document would 
otherwise be privileged, only that 
portion containing exculpatory 
information need be disclosed. 

(c) The notice sent to the Attorney 
General from the reviewing official as 
described in § 28.9 is not discoverable 
under any circumstances. 

(d) The defendant may file a motion to 
compel disclosure of documents subject 
to the provisions of this section. The 
motion may only be filed with the AL] 
following the filing of an answer in 
accordance with § 28.17. 


§ 28.41 Discovery. 

(a) The following types of discovery 
are authorized; 

(1) Requests for production of 
documents for inspection and copying; 

(2) Requests for admission of the 
authenticity of any relevant document or 
of the truth of any relevant fact; 

(3) Written interrogatories; and 

(4) Depositions. 

(b) For the purpose of this section and 
§§ 28.43 and 28.45, the term 
“documents” includes information, 
documents, reports, answers, records, 
accounts, papers, and other data and 
documentary evidence. Nothing 


contained herein shall be interpreted to 
require the creation of a document. 

(c) Unless mutually agreed to by the 
parties, discovery is available only as 
ordered by the AL]. The ALJ shall 
regulate the timing of discovery. 

(d) Motions for discovery. (1) A party 
seeking discovery may file a motion 
with the ALJ. The motion shall be 
accompanied by a copy of the requested 
discovery, or in the case of depositions, 
a summary of the scope of the proposed 
deposition. 

(2) Within ten days of service, a party 
may file an opposition to the motion, or 
a motion for a protective order as 
provided in § 28.47. 

(3) The ALJ may grant a motion for 
discovery only if he or she finds that the 
discovery sought— 

(i) Is necessary for the expeditious, 
fair, and reasonable consideration of the 
issues; 

(ii) Is not unduly costly or 
burdensome; 

(iii) Will not unduly delay the 
proceeding; and 

(iv) Does not seek privileged 
information. 

(4) The burden of showing that 
discovery should be allowed is on the 
party seeking discovery. 

(5) The AL] may grant discovery 
subject to a protective order under 
§ 28.47. 

(e) Depositions. (1) If a motion for 
deposition is granted, the ALJ shall issue 
a subpoena for the deponent, which may 
require the deponent to preduce 
documents. The subpoena shall specify 
the time and place at which the 
deposition will be held. 

(2) The party seeking to depose shall 
serve the subpoena i in the manner 
prescribed in § 28.15. 

(3) The deponent may file with the 
AL], within ten days of service, a motion 
to quash the subpoena or a motion for a 
protective order. 

(4) The party seeking to depose shall 
provide for the taking of a verbatim 
transcript of the deposition, which it 
shall make available to all other parties 
for inspection and copying. 

(f) Each party shall bear its own costs 


of discovery. 


§ 28.43 Exchange of witness lists, 
statements, and exhibits. 

(a) At least 15 days before the hearing 
or at such other time as may be ordered 
by the ALJ, the parties shall exchange 
witness lists, copies of prior statements 
of proposed witnesses, and copies of 
proposed hearing exhibits, including 
copies of any written statements that 
the party intends to offer in lieu of live 
testimony in accordance with § 28.65(b). 
At the time the above documents are 


Federal Register / Vol. 53, No. 122 / Friday, June 24, 1988 / Rules and Regulations 


exchanged, any party that intends to 
rely on the transcript of deposition 
testimony in lieu of live testimony at the 
hearing, if permitted by the ALJ, shall 
provide each party with a copy of the 
specific pages of the transcript it intends 
to introduce into evidence. 

(b) If a party objects, the ALJ shall not 
admit into evidence the testimony of 
any witness whose name does not 
appear on the witness list or any exhibit 
not provided to the opposing party as 
provided above unless the AL] finds 
good cause for the failure or that there is 
no prejudice to the objecting party. 

(c) Unless another party objects 
within the time set by the AL], 
documents exchanged in accordance 
with paragraph (a) of this section shall 
be regarded as authentic for the purpose 
of admissibility at the hearing. 


§ 28.45 Subpoenas for attendance at 
hearing. 

(a) A party wishing to procure the 
appearance and testimony of any 
individual at the hearing may request 
that the ALJ issue a subpoena. 

(b) A subpoena requiring the 
attendance and testimony of an 
individual also may require the 
individual to produce documents at the 
hearing. 

(c) A party seeking a subpoena shall 
file a written request not less than 15 
days before the date fixed for the 
hearing unless otherwise allowed by the 
ALJ for good cause shown. The request 
shall specify any documents to be 
produced and shall designate the 
witnesses and describe their addresses 
and locations with sufficient 
particularity to permit the witnesses to 
be found. 

(d) The subpoena shall — the 
time and place at which the witness is to 
appear and any documents the witness 
is to produce. 

{e) The party seeking the subpoena 
shall serve it in the manner prescribed 
in § 28.15. A subpoena on a party or 
upon an individual under the control of 
a party may be served by first class 
mail. 

(f} A party or the individual to whom 
the subpoena is directed may file with 
the ALJ a motion to quash the subpoena 
within ten days after service, or on or 
before the time specified in the 
subpoena for compliance if it is less 
than ten days after service. 


§ 28.47 Protective order. 

(a) A party or a prospective witness or 
deponent may file a motion for a 
protective order with respect to 
discovery sought by an opposing party 
or with respect to the hearing, seeking to 
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limit the availability or disclosure of 
evidence. 

(b) In issuing a protective order, the 
ALJ may make any order which justice 
requires to protect a party or person 
from annoyance, embarrassment, 
oppression, or undue burden or expense, 
including one or more of the following: 

(1) That the discovery not be had; 

(2) That the discovery may be had 
only on specified terms and conditions, 
including a designation of the time or 
place; 

(3) That the discovery may be had 
only through a method of discovery 
other than that requested; 

(4) That certain matters not be 
inquired into, or that the scope of 
discovery be limited to certain matters; 

(5) That discovery be conducted with 
no one present except persons 
designated by the ALJ; 

(6) That the contents of discovery or 
eviderice be sealed; 

(7) That a deposition, after being 
sealed, be opened only by order of the 
ALJ; 

(8) That a trade secret or other 
confidential research, development, 
commercial information, or facts 
pertaining to any criminal investigation, 
or other administrative investigation not 
be disclosed, or be disclosed only in a 
designated way; or 

(9) That the parties simultaneously file 
specified documents or information 
enclosed in sealed envelopes, to be 
opened as directed by the ALJ. 


§ 28.49 Fees. 

The party requesting a subpoena shall 
pay the cost of the fees and mileage of 
any witness subpoenaed in the amounts 
that would be payable to a witness in a 
proceeding in a United States District 
Court. A check for witness fees and 
mileage shall accompany the subpoena 
when served, except that when a 
subpoena is issued on behalf of the 
authority, a check for witness fees and 
mileage need not accompany the 
subpoena. 


§ 28.51 Form, filing and service of papers. 

(a) Form. (1) Documents filed with the 
ALJ shall include an original and two 
copies. 

(2) Every pleading and paper filed in 
the proceeding shall contain a caption 
setting forth the title of the action, the 
case number assigned by the ALJ, and a 
designation of the paper (e.g., motion to 
quash subpoena). 

(3) Every pleading and paper shall be 
signed by and shall contain the address 
and telephone number of, the party or 
the person on whose behalf the paper 
was filed, or his or her representative. 


(4) Papers are considered filed when 
they are mailed. Date of mailing may be 
established by a certificate from the 
party or its representative or by proof 
that the document was sent by certified 
or registered mail. 

(b) Service. A party filing a document 
with the ALJ shall, at the time of filing, 
serve a copy of the document on every 
other party. Service upon any party of 
any document other than those required 
to be served as prescribed in § 28.15 
shall be made by delivering a copy or by 
placing a copy of the document in the 
United States mail, postage prepaid and 
addressed, to the party's last known 
address. Wherra party is represented by 
a representative, service shall be made 
upon the representative in lieu of the 
actual party. . 

(c) Proof of service: A.certificate of 
the individual serving the document by 
personal delivery or by mail, setting 
forth the manner of service, shall be 
proof of service. 


§ 28.53 Computation of time. 

(a) In computing any period of time 
under this part or in an order issued 
under this part, the time begins with the 
day following the act, event, or default, 
and includes the last day of the period, 
unless it is a Saturday, Sunday, or legal 
holiday observed by the Federal 
Government, in which event it includes 
the next business day. 

(b) When the period of time allowed is 
less than seven days, intermediate 
Saturdays, Sundays, and legal holidays 
observed by the Federal Government 
shall be excluded from the computation. 

(c) Where a document has been 
served or issued by placing it in the 
mail, an additional five days will be 
added to the time permitted for any 
response. 


§ 28.55 Motions. 

(a) Any application to the AL] for an 
order or ruling shall be by motion. 
Motions shall state the relief sought, the 
authority relied upon, and the facts 
alleged, and shall be filed with the ALJ 
and served on all other parties. 

(b) Except for motions made during a 
prehearing conference or at the hearing, 
all motions shall be in writing. The ALJ 
may require that oral motions be 
reduced to writing. 

(c) Within 15 days after a written 
motion is served, or such other time as 
may be fixed by the ALJ, any party may 
file a response to such motion. 

(d) The ALJ may not grant a written 
motion before the time for filing 
repsonses to the motion has expired, 
except upon consent of the parties or 
following a hearing on the motion, but 


may overrule or deny the motion 
without awaiting a response. 


§ 28.57 Sanctions. 


(a) The ALJ may sanction a person, 
including any party or representative, 
for— 

(1) Failing to comply with an order, 
rule, or procedure governing the 
proceeding; . 

(2) Failing to prosecute or defend an 
action; or 

(3) Engaging in other misconduct that 
interferes with the speedy, orderly, or 
fair conduct of the hearing. 

(b) Any sanction, including but not 
limited to those listed in paragraphs ({c), 
(d), and (e) of this section, shall 
reasonably relate to the severity and 
nature of the failure or misconduct. 

(c) When a party fails to comply with 
an order, including an order for taking a 
deposition, the production of evidence 
within the party's control, or a request 
for admission, the AL] may— 

(1) Draw an inference in favor of the 
requesting party with regard to the 
information sought; 

(2) In the case of requests for 
admission, regard each matter about 
which an admission is requested to be 
admitted; 

(3) Prohibit the party failing to.comply 
with the order from introducing 
evidence concerning, or otherwise 
relying upon, testimony relating to the 
information sought; and 

(4) Strike any part of the pleadings or 
other submissions of the party failing to 
comply with the request. 

(d) If a party fails to prosecute or 
defend an action under this part 
commenced by service of a notice of 
hearing, the AJL may dismiss the action 
or may issue an initial decision imposing 
penalties and assessments. 

(e) The AL] may refuse to consider 
any motion, request, response, brief or 
other document which is not filed in a 
timely fashion. 


§ 26.59 The hearing and burden of proof. 

(a) The AL] shall conduct a hearing on 
the record in order to determine whether 
the defendant is liable for a civil penalty 
or assessment under § 28.5 and, if so, 
the appropriate amount of any such civil 
penalty or assessment, considering any 
aggravating or mitigating factors. 

(b) HUD shall prove the defendant's 
liability and any aggravating factors by 
a preponderance of the evidence. . 

(c) The defendant shall prove any 
affirmative defenses and any mitigating 
factors by a preponderance of the 
evidence. 
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(d) Unless otherwise ordered by the 
AL] for good cause shown, the hearing 
shall be open to the public. 


§ 28.61 Determining the amount of 
penalties and assessments. 


(a) In determining an appropriate 
amount of civil penalties and 
assessments, the AL] and, upon appeal, 
the authority head should evaluate any 
circumstances that mitigate or aggravate 
the violation and should articulate in 
their opinions the reasons that support 
the penalties and assessments imposed. 
Because of the intangible costs of fraud, 
the expense of investigating fraudulent 
conduct, and the need to deter others 
who might be similarly tempted, 
ordinarily double damages and a 
significant civil penalty should be 
imposed. 

(b) Although not exhaustive, the 
following factors are among those that 
may influence the ALJ and the authority 
head in determining the amount of 
penalties and assessments to be 
imposed with respect to the misconduct 
(i.e., the false, fictitious, fraudulent 
claims or statements) charged in the 
complaint: 

(1) The number of false, fictitious, or 
fraudulent claims or statements; 

(2) The time period over which such 
claims or statements were made; 

(3) The degree of the defendant's 
culpability with respect to the 
misconduct; 

(4) The amount of money or the value 
of the property, services, or benefit 
falsely claimed; 

(5) The value of the Government's 
actual loss as a result of the misconduct, 
including foreseeable consequential 
damages and the cost of investigation; 

(6) The relationship of the amount 
imposed as civil penalties to the amount 
of the Government's loss; 

(7) The potential or actual impact of 
the misconduct upon national defense, 
public health or safety, or public 
confidence in the management of 
Government programs and operations, 
including particularly the impact on the 
intended beneficiaries of such programs; 

(8) Whether the defendant has 
engaged in a pattern of the same or 
similar misconduct; 

(9) Whether the defendant attempted 
to conceal the misconduct; 

(10) The degree to which the 
defendant has involved others in the 
misconduct or in concealing it; 

(11) Where the misconduct of 
employees or agents is imputed to the 
defendant, the extent to which the 
defendant's practices fostered or 
attempted to preclude the misconduct; 


(12} Whether the defendant 
cooperated in or obstructed an 
investigation of the misconduct; 

(13) Whether the defendant assisted 
in identifying and prosecuting other 
wrongdoers; 

(14) The complexity of the program or 
transaction, and the degree of the 
defendant's sophistication with respect 
to it, including the extent of the 
defendant's prior participation in the 
program or.in similar transactions; 

(15) Whether the defendant has been 
found, in any criminal, civil, or 
administrative proceeding, to have 
engaged in similar misconduct or to 
have dealt dishonestly with the 
Government of the United States or of a 


. State, directly or indirectly; and 


(16) The need to deter the defendant 
and others from engaging in the same or 
similar misconduct. 

(c) Nothing in this section shall be 
construed to limit the ALJ or the 
authority head from considering any 
other factors that in any given case may 
mitigate or aggravate the offense for 
which penalties and assessments are 
imposed. 


§ 28.63 Location of a hearing. 

(a) The hearing may be held— 

(1) In any judicial district of the 
United States in which the defendant 
resides or transacts business; 

(2) In any judicial disirict of the 
United States in which the claim or 
statement in issue was made; or 

(3) In such other place as may be 
agreed upon by the defendant and the 
ALJ 


(b) Each party shall have the 
opportunity to present argument with 
respect to the location of the hearing. 

(c) The hearing shall be held at the 
place and at the time ordered by the 
ALJ. 


§ 28.65 Witnesses. 

(a) Except as provided in paragraph 
(b) of this section, testimony at the 
hearing shall be given orally by 
witnesses under oath or affirmation. 

(b) At the discretion of the ALJ, 
testimony may be admitted in the form 
of a written statement or deposition. 
Any written statement admitted must be 
provided to all other parties along with 
the last known address of the witness, 
in a manner which allows sufficient time 
for other parties to subpoena the 
witness for cross-examiaation at the 
hearing. Prior written statements of 
witnesses proposed to testify at the 
heating and deposition transcripts shall 
be exchanged as provided in § 28.43(a). 

(c) The ALJ shall exercise reasonable 
control over the mode and order of 
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interrogating witnesses and presenting 
evidence so as to— 

(1) Make the interrogation and 
presentation effective for the 
ascertainment of the truth, 

(2) Avoid needless consumption of 
time, and 

(3) Protect witnesses from harassment 
or undue embarrassment. 

(d) The ALJ shall permit the parties to 
conduct such cross-examination as may 
be required for a full and true disclosure 
of the facts. 

(e) At the discretion of the ALJ, a 
witness may be cross-examined on 
matters relevant to the proceeding 
without regard to the scope of his or her 
direct examination. To the extent 
permitted by the ALJ, cross-examination 
on matters outside the scope of direct 
examination shall be conducted in the 
manner of direct examination and may 
proceed by leading questions only if the 
witness is a hostile witness, an adverse 
party, or a witness identified with an 
adverse party. 

(f) Upon motion of any party, the ALJ 
shall order witnesses excluded so that - 
they cannot hear the testimony of other 
witnesses. This rule does not authorize 
exclusion of— 

(1) A party who is an individual; 

(2) In the case of a party that is not an 
individual, an officer or employee of the 
party appearing for the entity pro se or 
designated by the party’s 
representatives; or 

(3) An individual whose presence is 
shown by a party to be essential to the 
presentation of its case, including an 
individual employed by the Government 
engaged in assisting the representative 
for the Government. 


§ 28.67 Evidence. 

(a) The ALJ shall determine the 
admissibility of evidence. 

(b) Except as provided in this part, the 
ALJ shall not be bound by the Federal 
Rules of Evidence. However, the AL] 
may apply the Federal Rules of 
Evidence where appropriate, e.g., to 
exclude unreliable evidence. 

(c) The ALJ shall exclude irrelevant 
and immaterial evidence. 

(d) Although relevant, evidence may 
be excluded if its probative value is 
substantially outweighed by the danger 
of unfair prejudice, confusion of the 
issues, or by considerations of undue 
delay or needless presentation of 
cumulative evidence. 

(e) Although relevant, evidence may 
be excluded if it is privileged under 
Federal law. 

(f} Evidence concerning offers of 
compromise or settlement shall be 
inadmissible to the extent provided in 
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Rule 408 of the Federal Rules of 
Evidence. 

(g) The ALJ shall permit the parties to 
sintroduce rebuttal witnesses and 
evidence. 

(h) All documents and other evidence 
offered or taken for the record shall be 
open to examination by all parties, 
unless otherwise ordered by the AL] in 
accordance with § 28.47. 


§ 28.69 The record. 

(a) The hearing will be recorded and 
transcribed. Transcripts may be 
obtained following the hearing from the 
AL] at a cost not to exceed the actual 
cost of duplication. 

(b) The transcript of testimony, 
exhibits and other evidence admitted at 
the hearing and all papers and requests 
filed in the proceeding constitute the 
record for the decision by the ALJ and 
the authority head. 

(c) The record may be inspected and 
copied (upon payment of a reasonable 
fee) by anyone, unless otherwise 
ordered by the AL] in accordance with 
§ 28.47. 


§ 28.71 Post-hearing briefs. 

The ALJ may require the parties to file 
post-hearing briefs. In any event, any 
party may file a post-hearing brief. The 
AL] shall fix the time for filing post- 
hearing briefs, not to exceed 60 days 
from the date the parties receive the 
transcript of the hearing or, if 
applicable, the stipulated record. Briefs 
may be accompanied by proposed 
findings of fact and conclusions of law. 
The ALJ may permit the parties to file 
reply briefs. 


§ 28.73 Initial decision. 

(a) The ALJ shall issue an initial 
decision based only on the record, 
which shall contain findings of fact, 
conclusions of law, and the amount of 
any penalties and assessments imposed. 

(b) The findings of fact shall include a 
finding on each of the following issues: 

(1) Whether the claims or statements 
identified in the complaint, or any 
portions thereof, violate § 28.5; 

(2) If the person is liable for penalties 
or assessments, the appropriate amount 
of any such penalties or assessments 
considering any mitigating or 
aggravating factors that he or she finds 
in the case, such as those described in 
§ 28.61. 

(c) The AL] shall promptly serve the 
initial decision on all parties within 90 
days after the time for submission of 
post-hearing briefs and reply briefs (if 
permitted) has expired. The ALJ shall at 
the same time serve all parties with a 
statement describing the right of any 
defendant determined to be liable for a 


civil penalty or assessment to file a 
motion for reconsideration with the AL] 
or a notice of appeal with the authority 
head. If the ALJ fails to meet the 
deadline contained in this paragraph, he 
or she shall notify the parties of the 
reason for the delay and shall set a new 
deadline. 

(d) Unless the initial decision of the 
AL] is timely appealed to the authority 
head, or a motion for reconsideration of 
the initial decision is timely filed, the 
initial decision shall constitute the final 
decision of the authority head and be 
final and binding on the parties 30 days 
after it is issued by the AL]. 


§ 28.75 Reconsideration of initial decision. 

(a) Except as provided in paragraph 
(d) of this section, any party may file a 
motion for reconsideration of the initial 
decision within 20 days of receipt of the 
initial decision. If service was made by 
mail, receipt will be presumed to be five 
days from the date of mailing in the 
absence of contrary proof. 

(b) Every such motion must set forth 
the matters claims to have been 
erroneously decided and the nature of 
the alleged errors. Such motion shall be 
accompanied by a supporting brief. The 
discovery of additional material 
evidence and a demonstration of 
reasonable grounds for the failure to 
present such evidence at the hearing 
may be a basis for such motion. 

(c) Responses to such motions shall be 
allowed only upon request of the ALJ. 

(d) No party may file a motion for 
reconsideration of an initial decision 
that has been revised in response to a 
previous motion for reconsideration. 

(e) The ALJ may dispose of a motion 
for reconsideration by denying it or by 
issuing a revising initial decision. 

(f) If the ALJ denies a motion for 
reconsideration, the initial decision shall 
constitute the final decision of the 
authority head and shall be final and 
binding on the parties 30 days after the 
AL] denies the motion, unless the initial 
decision is timely appealed to the 
authority head in accordance with 
§ 28.77. 

(g) If the ALJ issues a revised initial 
decision, that decision shall constitute 
the final decision of the authority head 
and shall be final and binding on the 
parties 30 days after it is issued, unless 
it is timely appealed to the authority 
head in accordance with § 28.77. 


§ 28.77 Appeal to authority head. 

(a) Any defendant who has filed a 
timely answer and who is determined in 
an initial decision to be liable for a civil 
penalty or assessment may appeal the 
initial decision to the authority head by 
filing a notice of appeal with the 
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authority head in accordance with this 
section. 

(b)(1) A notice of appeal may be filed 
at any time within 30 days after the AL] 
issues an initial decision. However, if 
another party files a motion for 
reconsideration under § 28.75, 
consideration of the appeal shall be 
stayed automatically pending resolution 
of the motion for reconsideration. 

(2) If a motion for reconsideration is 
timely filed, a notice of appeal may be 
filed within 30 days after the ALJ denies 
the motion or issues a revised initial 
decision, whichever applies. 

(3) The authority head may extend the 
initial 30-day period for an additional 30 
days if the defendant files with the 
authority head a request for an 
extension within the initial 30-day 
period and shows good cause. 

(c) If the defendant files a timely 
notice of appeal with the authority head 
and the time for filing motions for 
reconsideration under § 28.75 has 
expired, the AL] shall forward the 
record of the proceeding to the authority 
head. 

(d) A notice of appeal shall be 
accompanied by a written brief 
specifying exceptions to the initial 
decision and reasons supporting the 
exceptions. 

(e) The representative for the 
Government may file a brief in 
cpposition to exceptions within 30 days 
of receiving the notice of appeal and 
accompanying brief. 

(f) There is no right to appear 
personally before the authority head. 

(g) There is no right to appeal any 
interlocutory ruling by the ALJ. 

(h) In reviewing the initial decision, 
the authority head shall not consider 
any objection that was not raised before 
the ALJ unless a demonstration is made 
of extraordinary circumstances causing 


~ the failure to raise the objection. 


(i) If any party demonstrates to the 
satisfaction of the authority head that 
additional evidence not presented at 
such hearing is material and that there 
were reasonable grounds for the failure 
to present such evidence at such 
hearing, the authority head shall remand 
the matter to the AL] for consideration 
of such additional evidence. 

(j) The authority head may affirm, 
reduce, reverse, compromise, remand, or 
settle any penalty or assessment 
determined by the ALJ in any initial 
decision. 

(k) The authority head shall promptly 
serve each party to the appeal with a 
copy of the decision of the authority 
head and a statement describing the 
right of any person determined to be 
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liable for a penalty or assessment to 
seek judicial review. 

(i) Unless a petition for review is filed 
as provided in 31 U.S.C. 3805 after a 
defendant has exhausted all 
administrative remedies under the part 
and within 60 days after the date on 
which the authority head serves the 
defendant with a copy of the authority 
head's decision, a determination that a 
defendant is liable under § 28.5 is final 
and is not subject to judicial review. 


§ 28.79 Stays ordered by the Department 
of Justice. 

If at any time the Attorney General of 
the United States or an Assistant 
Attorney General designated by the 
Attorney General transmits to the 
authority head a written finding that 
continuation of the administrative 
process described in this part with 
respect to a claim or statement may 
adversely affect any pending or 
potential criminal or civil action related 
to the claim or statement, the authority 
head shall stay the process immediately. 
The authority head may order the 
process resumed only upon receipt of 
the written authorization of the Attorney 
General. 


§ 28.81 Stay pending appeal. 

(a) An initial decision is stayed 
automatically pending disposition of a 
motion for reconsideration or of an 
appeal to the authority head. 

(b) No administrative stay is available 
following a final decision of the 
authority head. 


§ 28.83 Judicial review. 


Section 3805 of title 31, United States 
Code, authorizes judicial review by an 
appropriate United States District Court 


of a final decision of the authority head 
imposing penalties or assessments 
under this part, and specifies.the 
procedures for judicial review. 


§ 28.85 Collection of civil penalties and 
assessments. 

Sections 3806 and 3808(b) of title 31, 
United States Code, authorize actions 
for collection of civil penalties and 
assessments imposed under this part 
and specify the procedures for collection 
actions. 


§ 28.87 Right to administrative offset. 


The amount of any penalty or 
assessment which has become final, or 
for which a judgment has been entered 
under § 28.83 or § 28.85, or any amount 
agreed upon in a compromise or 
settlement under § 28.91, may.be 
collected by administrative offset under 
31 U.S.C, 3716, except that an 
administrative offset may not be made 
under this subsection against a refund of 
an overpayment of Federal taxes then or 
later owing by the United States to the 
defendant. 


§ 28.89 Deposit in Treasury of United 
States. 

All amounts collected as a result of 
actions taken under this part shall, 
except as provided in 31 U.S.C. 3806(g), 
be deposited as miscellaneous receipts 
in the Treasury of the United States. 


§ 28.91 Compromise or settlement. 

(a) Parties may make offers of 
compromise or settlement at any time. 

(b) The reviewing official has the 
exclusive authority to compromise or 
settle a case under this part at any time 
after the date on which the reviewing 
official is permitted to issue a complaint 
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and before the date on which the ALJ 
issues an initial decision. 

(c) The authority head has exclusive 
authority to compromise or settle a case 
under this part at any time after the date 
on which the AL] issues an initial 
decision, except during the pendency of 
any review under § 28.83 or during the 
pendency of any action to collect 
penalties and assessments under 
§ 28.85. ' 

(d) The Attorney General has 
exclusive authority to compromise or 
settle a case under this part during the 
pendency of any review under § 28.83 or 
of any action to recover penalties and 
assessments under 31 U.S.C. 3806. 

(e) The investigating official may 
recommend settlement terms to the 
reviewing official, the authority head, or 
the Attorney General, as appropriate. 
The reviewing official may recommend 
settlement terms to the authority head, 
or the Attorney General, as appropriate. 

(f) Any compromise or settlement 
must be in writing. 


§ 28.93 Limitations. 

(a) The notice of hearing with respect 
to a claim or statement must be served 
in the manner specified in § 28.15 within 
6 years after the date on which the claim 
or statement is made. 

(b) If the defendant fails to file a 
timely answer, service of a notice under 
§ 28.19(b) shall be regarded as a notice 
of hearing for purposes of this section. 

(c) The statute of limitations may be 
extended by agreement of the parties. 

Dated: June 16, 1988. 

Samuel R. Pierce, Jr., 

Secretary. 

[FR Doc. 88-14393 Filed 6-23-88; 8:45 am] 
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